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Dear Judge Conway:

Enclosed please find the Petition of Jennifer and Michael Rothman (the “Rothmans™) of
the Notices of Deficiency (“NODs™) issued to Jennifer for 2013 and to Michael and Jennifer for
2016 under the Illinois Income Tax Act (“IITA”). Also enclosed are two copies of the Petition
and a check in the amount of $500.00 to pay the filing fee for the Petition. We are also
separately sending a copy of the Petition to the Tax Tribunal by email.
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Tribunal, docketed to ALJ Barov and numbered 18-TT-30 and 18-TT-132, also arising under the
IITA, for the 2014 and 2015 tax years.
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IN THE ILLINOIS
INDEPENDENT TAX TRIBUNAL

Jennifer Rothman and Michael Rothman
Petitioners,

v. Case No.

Illinois Department of Revenue,

Respondent.

PETITION

Petitioners, Jennifer Rothman (“Jennifer”), an individual, and Michael Rothman
(“Michael”), and individual, jointly referréd to herein as “the Rothmans,” complain of the
Respondent, the Illinois Department of Revenue (“Department” or “IDOR”), as follows:

Jurisdiction

1. Jennifer files this action to protest a determination of the Department reflected on a Notice
of Deficiency (“NOD”) issued on December 16, 2021, under the Illinois Income Tax Act
(“IITA”) [35 ILCS 5/101 et seq.], for the 2013 personal income tax year, where the amount

at issue exceeds $15,000, exclusive of penalties and interest. See, Exhibit A.

2. Jennifer’s action is filed within sixty days of the date the NOD issued for 2013. The Illinois
Independent Tax Tribunal (“Tax Tribunal”) therefore has jurisdiction over this action under
section 1-45 of the Illinois Independent Tax Tribunal Act of 2012 (“Tax Tribunal Act™).
35ILCS 1010/1-45.

3. Jennifer and Michael file this action to protest a determination of the Department reflected
on a NOD issued on December 17, 2021, under the IITA, for the 2016 personal income tax
year, where the amount at issue exceeds $15,000, exclusive of penalties and interest. See,

Exhibit B.



Jennifer and Michael’s action is filed within sixty days of the date the NOD issued for
2016. The Tax Tribunal therefore has jurisdiction over this action under section 1-45 of

the Tax Tribunal Act. 35 ILCS 1010/1-45.
The Department’s “Sandwich” Scheme

On February 27, 2017, the Department notified the Rothmans that it would audit their

nonresident Illinois personal income tax returns for the 2014 and 2015 tax years.

Stating no reason, the Auditor denied the Rothmans’ request for an extension of time to
respond to the initial Information Document Request (“IDR”) issued February 27, 2017 for
which a reply was due March 30, 2017. Instead, the Auditor issued a second IDR on March
30, 2017. During 2017, the Rothmans replied to the best of their ability with
documentation in their possession to three IDRs and one subpoena issued to them by the
Department. Before October 30, 2017, with regard to certain outstanding information, the
Rothmans’ counsel at the time advised the Auditor that the Rothmans were requesting

information not in their possession from the third parties.

An October 5, 2017 Department document, titled “IL-1040 Auditor’s Report” informed the
Rothmans that the amount of tax potentially due for the two years was just under $44,000,
and that a late payment penalty would be imposed. By email of October 30, 2017, the
Rothmans’ counsel advised the Auditor that, as the Auditor relayed to his supervisor by
email, the Rothmans “will agree to tax and interest” and were “requesting an abatement of

the Late Pay Penalty.”!

On October 30, 2017, as the Auditor was conveying to his supervisor the Rothmans’
agreement to pay tax and interest and seek abatement of the late payment penalty, the
Auditor was also requesting “a Negligence Penalty be added.” Part of the stated basis for
recommending the penalty was that the Rothmans had, in response to a subpoena, provided

“no manifests” for their flights. ?

" 18-TT-30, DOR002214
? 18-TT-30, DOR002214



10.

11.

The Auditor either did not know, or did not disclose, that the Rothmans were not the
operators of the flights and would not have the records sought, that manifests are not
required for non-carrier, non-commercial flights, and therefore, that the Rothmans could
not have provided the manifests. Nevertheless, the Auditor argued that “Our Regulations
(100.3020) clearly show that presence is a factor and they thereby intentionally disregarded
it to avoid taxation.” He therefore urged in his email “the TP has not provided anything to

us to NOT make a negligence assessment.”

The Auditor acknowledged in his email that the taxpayers “had the usual administrative
things they “checked off” to change their residency; driver’s licenses, voter’s registrations,
vacation homes purchased, no Illinois homestead, etc.” but that they “provided no
evidence, other than what helped their case.”® He did not disclose that Florida driver’s

licenses and voter registrations had been provided for 2013 and 2017.
The Auditor did not consider that, among other factors:

() The Auditor’s own stance on extensions of time for IDRs and skepticism of any
information favoring the Rothmans - like his rejection of the usual things taxpayers
may provide as proof of changed domicile under regulation 86 Ill. Admin. Code
§ 100.3020 — had indicated to the Rothmans that the amount of tax and interest
proposed for 2014 and 2015 would be dwarfed by the cost to the Rothmans of
continuing document production for the audit, let alone to additionally contest

adverse audit findings the Auditor’s attitude suggested would be made.

(ii) There were no records the Rothmans were specifically required to maintain by
the IITA and the regulations, as “The type and amount of proof that will be required
in all cases to establish residency or nonresidency or to rebut or overcome a
presumption of residence cannot be specified by general regulation, but will depend

largely on the circumstances of each particular case.” 86 Ill. Admin. Code

3 18-TT-30, DOR002214
+18-TT-30, DOR002214



12.

13.

14.

§ 100.3020(g). In addition, unlike the Auditor, the Rothmans could not set arbitrary

but fixed deadlines on third parties to provide information requested by the Auditor.

(iii) The unavailability of flight-manifests aside, the Rothman’s annual cost of
travel by private aircraft to and from Florida would alone exceed the amount of the
tax that he conclusively speculated the Rothmans “intentionally” undertook to

avoid.

Nonetheless, the Auditor unreasonably conjectured in his email “My assumption is since
they’ve recently stated they will agree to tax and interest, the requested documents prove

they were Illinois residents.” >

On November 16, 2017, the Auditor sent audit management an email regarding the

Rothmans intention to pay tax and interest and request to abate late pay penalties, stating:

“I think we should abate nothing, as this won’t end up in Court (they’ll be

compelled to actually provide information). We’re letting them guide the audit

process by providing only what they want.”

The Department’s audit management replied the same day, inquiring:

“How do you know it won’t end up in court? So they will look for a settlement and

that is where the penalty will be abated, right?” ’
The Department’s Auditor replied the same day, stating:

“It won’t end up in court because the evidence is against them. It is

exactly why they have been so obstructive about supplying information.

> 18-TT-30, DOR002214.
6 18-TT-30, DOR001638
7 18-TT-30, DOR001638.



16.

17.

I don’t think we should ‘take the money and run’ or worry about them
not agreeing since we are penalizing them. *14&’15 is only totals about

$70k/tax/Int/LP Pen. 13 is XXX and 16 is XXX alone in tax.

1. Ithink if we assess Negligence, they’ll try to settle and ask to
just pay LP, or

2. They agree, pay tax only, and go to BOA.

Either way, this locks them into residency in the middle years, making it
that much harder to argue non-residence, especially in °13. I don’t think

this is a ‘we’re scaring them off situation’.” 8

The “BOA”™ is the Board of Appeals of the Department, authorized to abate penalties for
reasonable cause at its discretion — its decisions are by statute not subject to administrative
review - affer all avenues for appeal of a deficiency have been exhausted or forfeited. “LP”

refers to late-pay penalty.

The Auditor’s email of November 16, 2017, urging audit management to deny the

Rothman’s request to abate the proposed late payment penalty, further stated:

“I say let them take their chances with BOA. Since we have other cases
pending/sandwiched on either side, the [penalty] abatement would lock

us in. We lose our leverage. . . . I just don’t think we should give it up so

easily, just to get a few bucks, when we have bigger fish awaiting.

I'm so glad we’re concentrating on Reasonable Cause. It makes

everything so uncomplicated! ©”°

The “bigger fish awaiting” remark discloses that the Auditor had already determined the

amount of a resident liability assessment for the 2013 and 2016 tax years assuming, at some

8 18-TT-30, DOR001637
? 18-TT-30, DOR001637, emphasis and Smiley-emoji in original.



18.

19.

20.

21.

22,

point, the Department would approve the Auditor’s request to initiate an audit of 2013 and

2016.

Following the Auditor’s assurance that the scheme “won’t end up in court,” on November
16, 2017, the Department approved the assessment of a negligence penalty for 2014 and
2015.

On November 20, 2017, the Auditor advised the Rothmans of the decision to deny them
the abatement they requested of the late payment penalty for 2014 and 2015, and to approve
the imposition of a negligence penalty. At that time, the Department did not directly or
indirectly advise the Rothmans that it intended to open audits for 2013 and 2016 to
“sandwich” 2014 and 2015.

On November 21, 2017, the Rothmans’ counsel at the time asked the Auditor “What if we
send you a check now for the tax reflected on the notice of proposed deficiency? . . . Our
goal is to appeal the penalties to the Board of Appeals without incurring a 20% late pay

penalty and without having to do an amended return.” '°

On November 21, 2017, the Auditor advised the Rothmans’ counsel to “Send payment (tax
only) back with the unsigned IL-870, write on the IL-870 that you are not signing it, but
sending remit to agree to the tax only. Then I can close it out.”'! At that time, the
Department did not directly or indirectly advise the Rothmans of its intent to open audits
for 2013 and 2016.

On November 27, 2017, the Auditor sent the Rothmans’ counsel an email with the amount
of tax, interest, late pay penalty and negligence penalty along with a Closing Letter, IL-
870 for the Rothmans’ signature. Again, at that time the Department did not directly or
indirectly advise the Rothmans that - gffer they paid the tax for 2014-2015 - the Department
intended to open residency audits for 2013 and 2016 that “sandwiched” the 2014 and 2015

audit payment.

1918-TT-30, DOR002236
'"18-TT-30, DOR002236.
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24,

25.

26.

27.

28.

29.

On November 30, 2017, the Rothmans sent a check to the Department’s Auditor in

payment of tax and interest for 2014 and 2015.
On December 1, 2017, counsel for the Rothmans at that time, advised the Auditor by email:

“To clarify, Mr. and Mrs. Rothman do not admit or concede that they are Illinois
residents for tax purposes. Instead, they are paying the tax and interest in order to

avoid the time and expense of litigation.” '?

At that time, the Rothmans were not notified by the Department of its intent to audit 2013
and 2016.

On December 5, 2017, after receiving and processing the Rothman’s payment of tax and
interest for 2014 and 2015, and having the Rothman’s representation that they would go to
the Board of Appeals for abatement of penalties, the Department issued to the Jennifer its
Notice of Audit Initiation for 2013, and to Jennifer and Michael it issued its Notice of Audit
Initiation for 2016.

On January 18, 2018, the Department issued NODs to the Rothmans assessing negligence
penalties for 2014 and 2015.

Instead of allowing the NODs to become final and petitioning the Board of Appeals for
abatement, on March 14, 2018, the Rothmans’ new counsel filed petition 18-TT-30 in the

Tax Tribunal to protest the assessment of the penalty.

The Rothmans also filed a claim for refund of the tax they had agreed to pay to avoid
litigation for 2014 and 2015. The Department denied the claim and the Rothmans filed
Tax Tribunal petition 18-TT-132 to protest the denial.

Nearly four years later, in December of 2021, the Department concluded its 2013 and 2016

audits and issued the NODs at issue here.

12 18-TT-30, DOR002247



30. This time, unlike the NODs for the 2014-2015 tax years that the Department believed

“won’t end up in court,” the Department assessed no negligence penalty for 2016.1?
The Illinois Income Tax Act definition of “resident” and “nonresident”

31. The Illinois Income Tax Act defines the terms “nonresident” and “resident,” in part, as

follows:

(14) Nonresident. The term “nonresident” means a person who is not a resident.

(20) Resident. The term “resident” means:

(A) an individual (i) who is in this State for other than temporary or transitory
purposes during the taxable year; or (ii) who is domiciled in this State but is absent

from the State for a temporary or transitory purpose during the taxable year.
35 ILCS 5/1501(a)(14) and (a)(20).

32. The Department’s residency regulation in effect from April 19, 1990, through April 18,
2013, provided, in pertinent part, as follows:

f) Presumption of residence. If an individual spends in the aggregate more
than nine months of any taxable year in Illinois it will be presumed that he
is a resident of Illinois. An individual who is absent from Illinois for one
year or more will be presumed to be a nonresident of Illinois. These
presumptions are not conclusive, and may be overcome by other

satisfactory evidence to the contrary.

'* The Uniform Penalty and Interest Act does not authorize such a penalty for 2013, since Jennifer, as a
nonresident, had no Illinois source income and was not required to file an Illinois return.



33.

34,

3s.

36.

37.

86 Ill. Admin. Code 100.3020(f), as amended at 24 Ill. Reg. 10593, eff. Jul. 7, 2000. The
text of 100.3020(f) was unchanged from that of prior regulation 100. 3250(f), adopted at
14 Ill. Reg. 6810, effective April 19, 1990. See, Exhibit C.

From April 19, 1990 through April 18, 2013, there had been no amendment to the IITA

definitions for individuals of the terms “resident” and “nonresident.”

From April 19, 1990 through April 18, 2013, there had been no judicial precedent

invalidating the IITA definitions of for individuals of the terms “Resident and nonresident.

From April 19, 1990 through April 18, 2013, there had been no judicial precedent
invalidating the adoption, terms, or application of regulation 100.3250(f) or its recodified

version in regulation 100.3020(%).

In July of 2012, the Department lost an individual residency appeal. In Cain v. Hamer, the
same Auditor that audited Jennifer for 2014 and 2015 and who predetermined her 2013
resident status before initiating that audit, targeted as residents a retired married couple
who “split their time roughly equally between” Florida and Illinois.'* See, Exhibit D. The
Auditor used the “temporary or transitory purpose” analysis to challenge the nonresidency
status of retired individuals who annually were consistently in Illinois for a period three
months shorter than the 9-month residency presumption period. After years of litigation
and expense to the Cains, the Appellate Court held that “this level of time-splitting does
not render individuals’ presence in Illinois other than ‘temporary or transitory.”'® In
rebuffing the Department’s attack on the Cains’ non-resident status, the Appellate Court
did not question the reasonableness of a regulatory presumption of residence based on 9

months of presence in Illinois that had been in effect since April 19, 1990.

Notwithstanding the undisturbed state of the law, regulations and precedent involving

individual resident and nonresident status under the IITA since April 19, 1990, the

" Cain v. Hamer, 2012 1L App (1st) 112833, 9 19.
51d., 9 22.



Department amended its residency regulation to provide, among other changes, effective

April 19, 2013, as follows:

D Presumption of residence. The following create rebuttable presumptions of

residence. These presumptions are not conclusive and may be overcome by

clear and convincing evidence to the contrary. I-an-individual-spends—in

1D An individual receiving a homestead exemption for Illinois property

is presumed to be a resident of Illinois.

2) An individual who is an Illinois resident in one year is presumed to

be a resident in the following vear if he or she is present in Illinois more

days than he or she is present in anv other state.

86 Ill. Admin. Code 100.3020(f), as amended at 37 I1l. Reg. 5823, eff. April 19, 2013. See,
Exhibit E.

38. The April 19, 2013 amendment by the Department to regulation § 100.3020(f):

(a) arbitrarily increased the burden to overcome the presumption from “satisfactory
evidence to the contrary” to one requiring “clear and convincing evidence to the

contrary;”

(b) arbitrarily replaced the 9-month residency presumption with a presumption that
takes into account an individual’s residency status in the prior year and then
presumes the individual “to be a resident in the following year if he or she is present

in Illinois more days than he or she is present in any other state.” 86 Ill. Admin.

Code § 100.3020(H)(2);

(c) invalidly, but tacitly and effectively, overruled the Cain v. Hamer decision; and,

-10-



39.

40,

41.

(d) introduced year-to-year uncertainty because once the Department disagrees
with an individual’s nonresident status in a given year and adjusts his or her status
to “resident” for that year, the following year automatically becomes subject to the
sliding-scale presence presumption, so residency status for that year could change

too by application of the presumption.
The 2013 Audit

In 2021, while the 2013 and 2016 audits were still open and pending, the Department
asserted in Tax Tribunal in matters 18-TT-30 and 18-TT-132, that its notices for 2014 and
2015 are prima facie true and correct, including as to the Department’s application of the

presumption of residence in 86 Ill. Admin. Code § 100.3020().

A Tax Tribunal Order granting Petitioners’ motion to compel discovery in 18-TT-30 and
18-TT-132 directed that:

3. The Department will produce any and all documents that provided the basis
for its determination that Petitioners were Illinois residents for [the] 2013 tax year
and that provided the basis for its application of the regulatory presumption that the

Petitioners were Illinois residents for the 2014 tax year][.]

In response to paragraph 3 of the Tax Tribunal Order, the Department produced a four-
page document prepared by the Department’s Auditor for the 2014-2015 audit, captioned
“Auditor’s Comments.”'® The Auditor’s Comments produced as the basis of the 2013
residency determination was finalized by the Department on December 6, 2017, after the
Rothmans had paid the tax for 2014 and 2015 but one day after the date of the notice of
audit issued to Jennifer for 2013. However, the portion of the document captioned “Illinois
Connections” and setting forth Illinois facts regarding Jennifer, and substantial other
portions of the document, are unchanged from the document prepared by the Auditor

October 5, 2017, captioned Request for EDA-122 approval.!”?

16 18-TT-30, DOR00000S.
1718-TT-30, DOR001662.

-11-



42.

43.

44.

48,

46.

The 2014-2015 Auditor’s Comments document acknowledge Jennifer’s 2013 change to a
Florida driver’s license, voter registration, wills, and “all the ‘usual’ things,” and notes that
the Rothmans had “a homestead exemption on their Florida home and own a boat that is
stored in Florida.” The Auditor’s Comments do not disclose that the same documents were
also provided for 2017, indicating the Rothmans continuing Florida domicile. A two-
paragraph section, captioned “Illinois Connections,” makes mention of Jennifer as
referenced in a Chicago Lights organization newsletter for April 2013, quoted as saying
that “When the last of Jennifer Rothman’s four children went off to college” Jennifer
provided one-to-one tutoring to a student and taught “a healthy eating class as part of
Chicago Lights Tutoring’s enrichment programming.” Beyond that hearsay reference,
there is no other mention of Jennifer in the document asserted by the Department to be the

basis for its 2013 residency determination.

On December 16th and 17th of 2021 the Department finished going through the motions
of an impartial audit of the 2013 and 2016 tax years, and issued a NOD assessing Jennifer
as an Illinois resident for 2013 and an NOD assessing Jennifer and Michael as residents for

2016. No negligence penalty was assessed for 2016.
COUNT I
The Department’s Conduct Forfeited the Statutory Prima Facie Case

Petitioners incorporate and re-allege as through fully set forth herein paragraphs 1-43

hereof,

The findings of the Department presented in a NOD, pursuant to IITA section 904(a), “shall
be prima facie correct and shall be prima facie evidence of the correctness of the amount
of tax and penalties due.” 35 ILCS 5/904(a). This legally conferred status is often referred

to as the “presumption of correctness.”

It is “presumed, whenever an official has acted, that whatever is required to give validity
to the official’s act in fact exists.” Borg Warner v. Commissioner, 660 F.2d 324, 330 (7th

Cir. 1981). In certain cases, “the presumption of official regularity controls the question

of the validity of the notice of deficiency.” United States v. Ahrens, 530 F.2d 781, 785 (8"

-12-



47,

48.

49,

50.

Cir. 1976). The “presumption of regularity is subject to be rebutted” and “[i[t stands until
dislodged.” R.H. Stearns Co. v. United States, 291 U.S. 54, 63 (1934).

There is no record that the Department asked the Rothmans for a waiver of the statute on
assessment to keep the 2014-2015 audit open until it could initiate and conclude an audit

of 2013.

The Department could not initiate an unbiased audit of 2013 to neutrally examine and
determine that Jennifer was a nonresident in 2013. Concluding Jennifer was a nonresident
for 2013 would have burst the presumption of residence under 86 Ill. Admin. Code
§ 100.3020(f) which the Department asserted was included as prima facie true and correct
in its 2014-2015 NODs.

An audit liability determined before an audit begins is anathema to due process and, hence,
is anathema to the presumption of administrative regularity. The outcome of the 2013 audit
was tactically predetermined by the Department before it started, before a single
Information Document Request (“IDR”) was issued for the 2013 year, and without regard
to what information and documents would be produced by Jennifer in response to an IDR.
“Not only is a biased decision maker constitutionally unacceptable, but ‘our system of law
has always endeavored to prevent even the probability of unfairness. (Citation omitted)’

Withrow v. Larkin, 421 U.S. 35, 47, (1975).”

Tactics that take into account the avoidance of scrutiny by a court are anathema to the
presumption of administrative regularity. It is documented that the Department took into
account whether the scheme “won’t end up in court” when deciding to impose a negligence
penalty for 2014 and 2015 - on taxpayers who had agreed to pay tax and interest to avoid
litigation — with the design and intention to coerce the taxpayers to a predetermined
outcome in audits not yet initiated for 2013 and 2016. It is also documented that, once the
Department’s ‘negligence-penalty-sandwich’ scheme wound up in court, the Department

behaved differently, and no negligence penalty was assessed for 2016.

WHEREFORE Petitioners pray that the Tax Tribunal find and determine that:

-13-



A. The Department did not initiate and conduct the 2013 and 2016 audits of Jennifer
and Michael Rothman within the norm of administrative regularity for tax audits
under the IITA that is an intrinsic element of the statutory prima facie case

purportedly asserted by the NODs issued for the 2013 and 2016 tax years.

B. The Department’s failure to adhere to the norm of administrative regularity for tax
audits under the IITA stripped the NODs issued for the 2013 and 2016 tax years of
the statutory presumption that each NOD asserts a prima facie true and correct

resident liability.

C. Petitioners are entitled to judgment in their favor for 2013 and 2016 unless the
Department, at hearing, bears the burden of going forward with evidence sufficient

to establish a prima facie case for each of the 2013 and 2016 tax years.
COUNT II
The Department’s 2013 Amendment to 86 Ill. Admin. Code § 100.3020(f) is Invalid

51. Petitioners incorporate and re-allege as through fully set forth herein paragraphs 1-43

hereof.
52. Section 1-45(f) of the Tax Tribunal Act provides as follows:

(f) The Tax Tribunal shall decide questions regarding the constitutionality of
statutes and rules adopted by the Department as applied to the taxpayer, but shall
not have the power to declare a statute or rule unconstitutional or otherwise invalid
on its face. A taxpayer challenging the constitutionality of a statute or rule on its
face may present such challenge to the Tax Tribunal for the sole purpose of making
arecord for review by the Illinois Appellate Court. Failure to raise a constitutional
issue regarding the application of a statute or regulations to the taxpayer shall not
preclude the taxpayer or the Department from raising those issues at the appellate

court level.

53. The Department’s amendment to 86 Ill. Admin. Code § 100.3020(f) was a substantive

amendment as the presumptions the amendment set forth are determinative of residency

-14-



54.

55.

56.

57.

58.

59.

when reflected in a properly issued NOD unless the NOD is timely protested and the

statutory prima facie case is rebutted.

Substantive changes to law are applied prospectively only. Perry v. Dep’t Fin. & Pro.
Regul., 2018 IL 1222349. That rule of prospectivity applies to regulations as well as
statutes. Hayashi v. [ll. Dept. Fin. & Pro, Regul. 2014 IL 116023. For questions of
retroactivity of enactments, Illinois has adopted the approach in Landgraf v. USI Film
Production, 511 U.S. 244 (1994); Commonwealth Edison Co. v. Will County Collector, 196
1. 2d 27, 38 (2001).

One hundred and eight (108) days elapsed in 2013, before the Department adopted a
regulation that presumed an individual to be an Illinois resident based on whether (i) that
person had been a resident of Illinois in 2012, and (ii) would spend the more days in Illinois

than in one other state during 2013.

Persons relying on the regulation in effect since April of 1990 would not know until April
19 2013, that their status as an Illinois resident in 2012, which could not retroactively be

changed, would now be used to presume they would be residents in 2013.

Persons relying on the regulation in effect since April of 1990, may have spent 108 days in
Illinois before they could know, on April 19, 2013, that the 108 days already elapsed would

count towards the presumption that they were an Illinois resident in 2013.

At the time of the amendment to regulation 100.3020(f) on April 19, 2013, the Tax Tribunal
Act provided that “In the case of an issue of fact, the taxpayer shall have the burden of
persuasion by a preponderance of the evidence.” 35 ILCS 1010/1-65(j), adopted by P.A.
97-1129, eff. 8-28-12.

In civil proceedings, Illinois case law has recognized and applied the “bursting bubble
principle”, where a rebuttable presumption creates only a prima facie case of the particular
issue involved, and the introduction or evidence contrary to the presumption bursts the
bubble and nullifies the presumption. See, e.g., Greenpoint Mortg. Funding, Inc. v. Hirt.
2018 IL App (1st) 170921, § 21.

-15-



60.

61.

62.

63.

64.

65.

66.

67.

The amendment to 100.3020(f) introducing a requirement of “clear and convincing

evidence,” was contrary to the Tax Tribunal Act and contrary to Illinois common law.

The amendment to 100.3020(f) adopting a “clear and convincing” standard of evidence to
rebut the new presumption was not necessary to conform the regulation to a statutory

change to residency provisions of the IITA.

The amendment to 100.3020(f) adopting a “clear and convincing” standard of evidence to
rebut the new presumption was not necessary to conform the regulation to a change in

Illinois common law governing rebuttable presumptions in civil cases.

Determining the strength of a presumption and the amount of proof required to overcome
it is a judicial function, as it depends on the circumstances of each case. See, e.g.,
Wunderlich v. Burger, 287 111. 440 (1919) and Rizzo v. Rizzo, 3 11l. 2d 291 (1954), where
the court determined as a matter of public policy that clear and convincing evidence was

required to overcome a presumption of undue influence in a fiduciary relationship.

Prior to the Department’s amendment of regulation 100.3020(f), no case law had
determined that clear and convincing evidence is required for a regulatory presumption of

residence.

The amended regulation, if applied to the Cain facts, would change the position of the
parties, giving the Department the initial advantage of a presumption of residency over the
Cains. Had the Cains been residents of Illinois in 2012, “splitting time roughly equally”
between Illinois and Florida, they would have been presumed to be Illinois residents in

2013 if, in 2013, they spent gne day more in Illinois than in Florida.

The amendment to regulation 100.3020(f), effective April 19, 2013, was contrary to both
the Appellate Court’s precedential and binding interpretation in Cain of the IITA and of
the prior version of regulation 100.3020(f), in effect until April 18, 2013, which contained

a residency presumption based on 9 months of Illinois presence in a tax year.

On April 18 1, 2013, the presumption in effect since April 19, 1990, set a 9-month period

of Illinois presence applicable to all individuals. On April 19, 2013, that presumption was

-16-



68.

69.

70.

amended and replaced with a sliding scale, different for every individual. The new
presumption looks to time in Illinois relative to time in one other state. In violation of the
Uniformity Clause of the Illinois Constitution, there is no real and substantial difference,
reasonably related to a legitimate state interest, between individuals who, based on the
same prior year residence in Illinois and the same number of days in Illinois in the
subsequent year, are dissimilarly presumed to be residents of Illinois. Ill. Const. 1970, Art.

IX, § 2.

One individual might spend 90 days in Illinois and be presumed a resident because the
remaining 275 days were spent with 89 days in Florida and 186 days elsewhere. Another
individual might spend 90 days in Illinois and be presumed a nonresident because the
remaining 275 days were spent 91 days in Florida and 184 days elsewhere. An individual

might spend 275 days outside the United States, and be presumed a resident of Illinois for

spending 46 days in Illinois and 45 in Florida, while another spending 46 days in Florida
would be presumed a nonresident of Illinois despite being out of the country for 275 days

as well.

The Department’s amended regulation 100.3020(f) is vague and overbroad because it fails
to provide a definition of the term “days” in Illinois and “days” in another state. The
regulation offers no guidance on whether the day one travels from Illinois to another state
is to be counted as a day in Illinois or a day in the other state. If both the departure and
destination state count the travel day as a day in their state, there will be more total days
than there are days in a calendar year. The regulation is vague and fails to provide adequate
notice to taxpayers to implement the presumption based on days in Illinois and days in one

other state.

Unlike the regulation in Illinois until April 18, 2013 and unlike residency laws of other
states, which look solely to the time spent in the taxing state to determine residency, the
amended regulation looks to Illinois time relarive to the time spent in one other state. An
individual must restrict his or her travel from that one other domicile or residence state to
any other state because any day spent outside the domicile or residence state shifts the

[llinois regulation’s sliding scale in favor of Illinois residency. For example, applying the
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72.
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74.

amended regulation to the facts in Cain v. Hamer, the Cains’ even split of time between
llinois and a/l other jurisdictions - which allowed them to travel wherever they desired
without affecting the 9-month Illinois-presence presumption and to remain as Florida
residents - would shift in favor of Illinois for any day the Cains traveled to any other state
than Illinois. The regulation’s duration-based presumption has a chilling effect on an
individual’s constitutionally protected right to travel freely among the states. One can
travel freely as long as one is presumed a resident of Illinois and is taxed on 100% of one’s
income from all sources, or, one can curtail the exercise of one’s right to travel in order to
achieve a ratio where number of days in the state of domicile is higher than those in Illinois,

and be a nonresident taxed only on one’s Illinois-source income.

The April 19, 2013 amendment by the Department was erroneous, arbitrary, capricious,
unreasonable and impermissibly vague, violating the federal and Illinois constitutional

guaranties of due process. U.S. Const., amend. I, Ill. Const. 1970, Art. II, § 1.

The April 19, 2013 amendment by the Department violates the provisions of the Fourteenth
Amendment to the United States Constitution, that “No State shall make or enforce any
law which shall abridge the privileges or immunities of citizens of the United States[.]” As
citizens of the United States, the regulation as applied to the Rothmans has a chilling effect
on their right to freely travel among the states and therefore violates the Privileges and
Immunities Clause of the Fourteenth Amendment and of Article IV of the United States
Constitution, that “The Citizens of each State shall be entitled to the Privileges and

Immunities in the several states.” U.S. Const., Art. V, and Amend. XIV.

The April 19, 2013 amendment by the Department violated the constitutional doctrine of
separation of powers. The Illinois Constitution provides that “The legislative, executive
and judicial branches are separate. No branch shall exercise powers properly belonging to

another.” Ill. Const. 1970, Art. I, § 2.

As applied to the 2013 tax year, the April 19, 2013 amendment by the Department
presuming a person to be a resident based on residency in 2012 violated the prohibition

against an ex post facto law of the Illinois constitution. Ill. Const. 1970, Art. I, § 16.
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76.
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79.

Given that the April 19, 2013 amendment to regulation 100.3020(f) is invalid, the law
applicable to the 2013 tax year is the IITA, specifically sections 1501(a)(14) and (a)(20),
and the regulation 100.3020 in effect until April 18, 2013.

Given that the April 19, 2013 amendment to regulation 100.3020(f) is invalid, the law
applicable to the 2016 tax year is the IITA, specifically the provisions of sections
1501(a)(14 and (a)(20) defining the terms “nonresident” and “resident.”

WHEREFORE, Petitioners pray that the Tax Tribunal find and determine that:

A. The Department’s application of the amended April 19, 2013 regulation 100.3020

to the 2013 tax year was invalid.

B. The Department’s application of the amended April 19, 2013 regulation 100.3020

to the 2016 tax year was invalid.

C. The Department’s application of IITA Sections 1501(a)(14) and (a)(20) to the 2013

and 2016 tax years was invalid.

D. Petitioners have challenged the constitutionality of regulation 100.3020, as
amended effective April 19, 2013, on its face, and may present such a challenge to
the Tax Tribunal for the sole purpose of making a record for review by the Illinois

Appellate Court.
COUNT 111
The Rothmans Are Nonresidents of Illinois

Petitioners’ hereby incorporate and re-allege as through fully set forth herein paragraphs

51-76 hereof.

Michael has traveled to Florida every year since he was 16. He developed a love of boating
in Florida, not Lake Michigan, which would be manifest both as a personal hobby and a

business in Florida, throughout all the relevant tax years.

Michael’s mother has been domiciled and resided in Florida since the 1990s.
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82.
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88.

Michael and Jennifer Rothman were married in 1981.

Starting with a net worth of zero, Michael and Jennifer since proceeded to found, own, co-
own, and sell a series of businesses based in Illinois, Indiana, and Florida, providing

employment to support thousands of households in Illinois and across the country.

During the course of their marriage, they raised four children. Their first child was born

in 1985. Their fourth child graduated from high school in 2010.

From 1985 through 2010, the Rothman family lived in and around the City of Chicago,
initially in Highland Park, and in the City of Chicago since on or around 2004.

In 2003, they purchased a condominium in Chicago as their family residence, which they
sold in 2018 and now occupy as tenants while in Illinois on a temporary and transitory
basis. No property tax homestead exemption was claimed on the condominium in any

relevant period, including in 2013.

In 2003, Jennifer required surgery for a condition misdiagnosed by medical experts in
Chicago. Jennifer’s research on the leading specialists led her to travel to Vail, Colorado.
Jennifer and Michael traveled back and forth to Colorado for surgery, and rehabilitative
therapy, for a three-year period, and Jennifer periodically, and recently, returned to Vail

for follow-up consultations.

By 2013, the Rothmans four children had become adults, and were either attending college,

graduate school, or pursuing their careers.

Long before 2013, the Rothmans had organized a limited liability company to hold their
interests in their various businesses. (“Family HoldCo”), including companies in industrial
cleaning and outsourcing of cleaning services, and including their interest in a principal

business. Jennifer was the sole member of Family HoldCo in 2013.

Family HoldCo’s principal business began with six employees in Illinois (“Principal
Business”). Michael founded and led the Principal Business since 2003. The Principal
Business, which offered to take from store managers all the property management things

they do not want to do, has evolved to cloud-based property management platform for
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90.
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businesses. The Principal Business now has over 800 employees, 186,000 service
locations, and it has leased hundreds of thousands of square feet in the Chicago Loop
district, and generated millions of dollars in Illinois income tax withholding revenues each

year. Yet, the business has approximately only 3% of its customer locations within Illinois.

From inception through 2013, Michael’s role in the Principal Business required him to
travel outside Illinois on a weekly basis to sign-up floor-care customers and to maintain
relationships with existing clients. He traveled regularly to multiple states to build a
network of floor-care providers to service clients’ locations nation-wide, and eventually of
providers of other related services such as snow removal, landscaping, and so on. At all
times relevant hereto, Michael’s Principal Business-related travel required him to be
outside Illinois in excess of 180 days per year. During the tax years at issue, Michael’s time

outside Illinois approximated 220 days per year

Since September 11, 2001, because the main office of the Principal Business was at the
John Hancock Tower in Chicago, clients had insisted that the business be able to continue
operations without interruption in the event of a disaster befalling the John Hancock Tower.
As a result, Michael set up the business to be able have its employees, and principally
himself, work remotely from anywhere with a laptop. By 2018, the Principal Business had
been listed in the Forbes Cloud 100 for three consecutive years, as one of the top 100

private cloud companies in the world.

Michael’s Principal Business did not need him to be in Chicago. Despite his CEO title, the
business needed him to be constantly outside Illinois - visiting clients, potential clients,
vetting and signing up service-partner contractors throughout the country - and especially

in the Southeast, which held the largest concentration of the businesses’ client locations.

In 2004, a year after founding the Principal Business, and for the entire time that Michael
led the Principal Business, Michael became a 50 % co-investor and co-founder of a
janitorial supply company in West Palm Beach, Florida, in which he served as co-managing

partner from 2004 to 2019.
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Since at least 2012, the Rothmans, through two special purpose entities held by Family
HoldCo, have, respectively, owned two jet aircraft and employed pilots. The Rothmans
contracted with a flight management company for the charter of the aircraft when not in
their use. This was done to accommodate Michael’s travel schedule demands, to allow the
Rothmans to spend time in Florida, and for operation of the aircraft when not in use by
Michael and Jennifer for business and personal travel. During the relevant years the aircraft
have been hangered in two states, neither of which is Illinois, and paid applicable taxes

there.
Since 2008, Michael and Jennifer have owned sea-faring boats in Florida.

Since 2010, the Rothmans, through Family HoldCo, have owned a boat-charter company
in Miami, Florida, that has at all relevant times owned and chartered between two and four
yachts, ranging in size from 54 feet to 81 feet. The inventory of yachts includes one

purchased in 2013.

The boat-charter company has annually generated revenues approximately five times
greater than the Illinois tax liability assessed for 2014 and 2015. Since 2010, and at all
relevant times, the company has incurred expenses operation and storage in Florida, and,
through one of the special purpose entities, has employed two to three individuals in

Florida.

By 2013, Michael’s efforts to expand the client and provider base, using innovative cloud
technology, including launching an app in 2013, had differentiated the Principal Business

and steeply accelerated its growth.

Despite their frequent annual travel to Florida throughout their marriage, before 2010, the

Rothmans had no permanent arrangement for accommodations in Florida.

Since at least 2010, and at all times relevant hereto, it was Jennifer’s and Michael’s intent
to move to Florida, acquire a domicile in and become permanent residents of Florida, as

soon as family and business obligations and financial means would allow.
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In 2010, Jennifer rented a residential condominium unit in Miami, Florida, facilitating more
frequent travel and longer stays in Florida. Lease extensions were agreed to twice

thereafter through February 2014,

At all relevant times, Michael has owned vehicles titled in the State of Florida and
registered to Jennifer’s rented condominium address in 2010, and to their principal

residence purchased in 2013 thereafter.

As the Rothman children went off to college, Jennifer reduced her commitments to
volunteer organizations, such as Chicago Lights, on whose board she served through the

end of 2012.

In February of 2013, now an empty nester, Jennifer signed a second lease extension for

the Florida condominium, extending its term through February of 2014.

On or about June of 2013, a venture capital group presented an unsolicited purchase offer
for a significant portion of Family HoldCo’s interest in its Principal Business. At that time,
the venture capital group already held a minority interest in the Principal Business. Family
HoldCo’s 2013 sale of a significant portion of its interests in the Principal Business allowed
Jennifer and Michael to immediately implement the remaining steps to achieve their long-

held intent to relocate to Florida and become Florida residents.

In October 2013, Jennifer and Michael purchased a larger condominium in the same

building in Miami, Florida, in which they had rented a unit since 2010.

In October 2013, Michael and Jennifer joined the Ocean-Reef Club, a private club

community offering lodging, golfing, dining, and a marina, in Key Largo, Florida.

In 2013, and at all relevant times before and after 2013, Jennifer was not an employee of
any business, and earned no wages or self-employment income. Jennifer did not perform
services for Family HoldCo in connection with her ownership interest in the entity, nor as

an employee, nor as an independent contractor.

In December 2013, Jennifer and Michael then surrendered their Illinois driver’s licenses

and obtained Florida driver’s licenses. The licenses were renewed in 2017.
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In December 2013, Jennifer and Michael registered to vote in Florida. The registrations

were renewed in 2017.

During 2013, Jennifer spent approximately 129 days outside Illinois. Her days in Illinois
were well below the 9 months in-state presence that would trigger a presumption of

residence under regulation 100.3020 in effect from April 19, 1990, through April 18,2013.

During 2013, Michael spent approximately 216 days outside Illinois. His days in Illinois
were well below the 9 months in-state presence that would have triggered a presumption
of residence under regulation 100.3020 in effect from April 19, 1990, through April 18,
2013.

In 2013, Michael and Jennifer also purchased a home in Colorado, the value of which
exceeds that of their Florida properties and, during the relevant time that they had Illinois

property, exceeded the value of the Florida and Illinois property holdings combined.

Since 2013, Jennifer and Michael’s ties to Florida have only increased, evidencing that
their intent to make Florida their home and domicile was a personal, genuine life choice,

made without consideration of the cost of Illinois taxation.

Since 2013, Michael and Jennifer have added to their real estate and personal property
holdings in Florida and in Colorado, but not in Illinois. Since 2013, the value of their
holdings in Florida has vastly exceeded those they have in Illinois. Since 2013, the value

of their holdings in Colorado have vastly exceed those they have in Illinois.

Since 2010, it has been Michael’s and Jennifer’s intent and plan to diminish their

ownership, and as necessary their rights to control the Principal Business.

The Rothmans’ interest in the Principal Business, through Family HoldCo, diminished
from 60% in 2010, to 10% by 2017.

Family HoldCo’s interest in the Principal Business became a minority interest in 2013.
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As planned by Michael and Jennifer, in October 2016, Michael caused the Principal
Business to retain the services of a professional executive search firm to find a candidate

to replace him as Chief Executive Officer of the business.

Michael stepped down as CEO in May of 2017, having in all relevant years maintained the
grueling travel schedule that built the client-base for the Principal Business, his co-
managing partner role in the Florida supply company business, his yacht-charter business

in Florida, and his and Jennifer’s domicile and residence in Florida.

Since stepping down as CEO in 2017, Michael has continued to expand his business and

personal pursuits in Florida.

In 2017, Michael founded and became CEO of a business providing asset management for
organizations seeking to invest in the real estate rental market. The company has had
offices in Miami and Tampa, Florida since 2018, and currently occupies 2,700 sq. ft. in
Miami and 20,000 sq. ft. in Tampa. [t recently signed an office-lease in Jacksonville,
Florida. The company currently employs approximately 60 people in Florida, and
estimates it will have 200 employees by year-end. Currently, only five employees are
located in Illinois. The company has purchased approximately 850 properties in Florida,

Georgia and Pennsylvania, and none in Illinois.

In 2017, Michael also became a founder and passive investor in another business deploying

scalable business solutions through technology, with offices in the U.S. and in Asia.

Michael continued his role a co-partner in the West Palm Beach supply company until

winding up the company in 2019.

Michael and Jennifer have established additional medical relationships in Florida, to
complement those with long-term trusted practitioners they already had in Illinois and in
Vail, Colorado. Michael and Jennifer are fortunate to be able to select and visit physicians
based on their reputation in their particular specialty, without regard to their location, as

frequently as is recommended by the treating physician.
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125.  Since 2017, the Rothmans have been under audit by the Department and remain so to this
day, all while in litigation for a tactically imposed negligence penalty for a proposed tax

liability that they paid, in order to avoid litigation, without conceding residency.

126.  The Department has recently concluded audits of the 2017 and 2018 tax years, which it has

indicated to the Rothmans it intends to assess.

127.  One thing that has not changed since 2013, is that Michael and Jennifer have continued to
fly into Illinois, regularly, to enjoy their adult children and grandchildren’s lives, and
always with the intention of returning to their home, businesses, hobbies and life in Florida,

which they have done every time.
WHEREFORE, Petitioners pray that the Tax Tribunal find and determine that:

A. The Department’s NOD against Jennifer Rothman for 2013 is not supported by the
law and the facts and Jennifer Rothman was not required to file a 2013 resident

return.

B. The Department’s NOD against Michael and Jennifer Rothman for 2016 is not
supported by the law and the facts and Michael and Jennifer Rothman properly filed

as nonresidents for 2016.
COUNT IV
IN THE ALTERNATIVE

128.  Petitioners’ hereby incorporate and, in the alternative, re-allege as through fully set forth

herein paragraphs 77 through 127 hereof.
129.  Section 3-8 of the UPIA, in pertinent part, provides as follows:

Sec. 3-8. No penalties if reasonable cause exists. The penalties imposed under the
provisions of Section 3-3, 3-4, 3-5, and 3-7.5 of this Act shall not apply if the
taxpayer shows that his failure to file a return or pay tax at the required time was

due to reasonable cause. Reasonable cause shall be determined in each situation in
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accordance with the rules and regulations promulgated by the Department of

Revenue. . ..
35 ILCS 735/3-9.

The Department’s regulations promulgated to implement Section 3-8 of the UPIA are

found at 86 Ill. Admin. Code § 700.400.

Petitioners exercised ordinary business care and prudence in making a good faith effort to

determine their obligations under the IITA for 2013 through 2016.

In determining her obligations under the IITA, Jennifer encountered a lack of clarity of the
law in 2013 resulting from the Department’s April 19, 2013, amendment, and Michael and
Jennifer encountered a lack of clarity in the terms of the amendment itself for the 2013 and
2016 years, and a lack of clarity in the applicability of precedent tacitly contradicted by the

Department’s regulation, as amended August 19, 2013.

WHEREFORE, in the alternative, the Rothmans pray that the Tax Tribunal find and

determine that:
A. Reasonable cause exists to abate the penalties assessed for 2013; and,

B. Reasonable cause exists to abate the penalties assessed for 2016.
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Dated: February 11, 2022 Respectfully submitted,

e

Mihael J. W) e(# 6188230)
mwynne@jo sday.com

JONES DAY
Michael J. anne
mwynne{jonesday.com
Jennifer C. Waryjas
jwarvias@jonesdav.com
77 West Wacker
Suite 3500
Chicago, IT. 60601.1692
Telephone:  +1.312.782.3939
Facsimile: +1.312.782.8585
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EXHIBIT A



Notice of Deficiency

STATE OF
NOIS
OF REVENUE
x.lilinois.gov
December 16, 2021
! i
oM X135 XX31 X881 (R ATamAn e
JENN!FER RgTHMAN JWYNNE Letter ID: CNXXX135XX31X881
;\m ngﬁga%g - MICHAEL Taxpayer ID: XXX-XX-8655
CHICAGO IL Audit ID: A1296087040

Reporting period: December 2013
Total Deficiency: e
Balance due:

We have audited your Form IL-1040, individual Income Tax Return for the reporting period listed above. Please see the attached Auditor's
Report and Explanation of Audit Adjustment, for a complete computation of your deficiency and explanation of audit adjustments. illinols law
requires that we notify you of this deficlency and your rights.

If you agree to this deficiency, pay the tolal balance due as soon as possible lo minimize penalty and interest assessed. You can now submit
your payment through MyTax llinois, our online account management program. Payments submitted through MyTax lllinois are secure and
may help avoid delays associated with payments submitted by mail. You can also use MyTax lilinois to check your account balances, view your
existing account, or create a new account at mytax.illinois.gov. If you do not pay electronically, make your check payable to the "lllinois
Department of Revenue”, write your taxpayer 1D on your check, and mail a copy of this notice along with your payment.

if you do not agree, you may contest this notice by following the instructions listed below.

= If the amount of this tax deficlency, exclusive of penalty and interest is more than $15,000, or If no tax deficiency Is assessed,
but the total penalties and interest Is more than $15,000, file a petition with the Hlinois Independent Tax Tribunal within 60 days of this
notice. Your petition must be in accordance with the rules of practice and procedure provided by the Tribunal (35 ILCS 1010/1-1, et seq.).

* Inall other cases, file a protest with us, the lllinois Department of Revenue, within 60 days of the date of this notice. If you file a protest
on time, we must reconsider the proposed deficiency, and if requested, grant you or your authorized representative and administrative
hearing. An administrative hearing is a formal legal proceeding conducted pursuant to the rules adopted by the Department and is
presided over by an administrative law judge. Submit your protest on Form EAR-14, Format for Filing a Protest for Income Tax, (available
on our website at tax.Hlinois.gov). If we do not receive your protest wilthin 60 days, this deficiency will become final. A protest of this
notice does not preserve your rights under any other notice.

* In any case, you may instead, under Sections 2a and 2a.1 of the State Officers and Employees Money Disposition Act (30 ILCS 230/2a,
230/2a.1), pay the total liability under protest using Form RR-374, Notice of Payment Under Protest (available on our website at
tax.iifinols.gov), and file a complaint with the circuil court for a review of our determination.

If you do not protest this notice or pay the assessment total in full, we may take collection action against you for the balance due which, may
include levy of your wages and bank accounts, filing of a tax lien, or other action.

Note: Il you are under bankruptoy proteclion, see the "Bankruptey Information® section on the foliowing page of this nolice for additional
Information and instructions. [f you have questions, call us at the telephone number shown below.

Sincerely,

e

David Harris
Director

ILLINOIS DEPARTMENT OF REVENUE
AUDIT BUREAU

PO BOX 18012

SPRINGFIELD IL 62794-9012

217 524-2230

Page 10f 2
IDR-383 (R - 09/21) P-000003



EXHIBIT B



Notice of Deficiency

STATE OF

y & ]
¢ Ullinois
TMENT OF REVENUE
tax.lllinols.gov

December 17, 2021

HONXX XX57 4382 5760 O

MICHAEL AND JENNIFER ROTHMAN Letter ID: CNXXXX5743825760
ATTN: JONES DAY - MICHAEL J WYNNE

77 W WACKER DR Taxpayer ID: XXX-XX-4570
CHICAGO IL 60601-1604 Audit ID: A2052727808

Reporting period: December 2016
Total Deficiency: EEgre
Balance due: S

We have audited your Form IL-1040, Individual Income Tax Return for the reporting period listed above. Please see the attached Auditors
Report and Explanation of Audit Adjustment, for a complete computation of your deficiency and explanation of audit adjustments. llinols law
requires that we notify you of this deficiency and your rights.

if you agree to this deficiency, pay the total balance due as soon as possible to minimize penalty and interest assessed. You can now submit
your payment through MyTax lilinois, our online account management program. Payments submitted through MyTax lilinois are secure and
may help avoid delays associated with payments submitted by mail. You can also use MyTax lllinois to check your account balances, view your
existing account, or create a new account at mytax.illinois.gov. If you do not pay electronically, make your check payable to the "lllinois
Department of Revenue", write your taxpayer 1D on your check, and mall a copy of this notice along with your payment.

If you do not agree, you may contest this notice by following the instructions listed below.

*  If the amount of this tax deficiency, exclusive of penalty and interest Is more than $15,000, or if no tax deficiency is assessed,
but the total penalties and interest is more than $15,000, file a petition with the lliinois Independent Tax Tribunal within 60 days of this
notice. Your petition must be in accordance with the rules of practice and procedure provided by the Tribunal (35 ILCS 1010/1-1, et seq.).

* In all other cases, file a protest with us, the lllinois Department of Revenue, within 60 days of the date of this notice. If you file a protest
on lime, we must reconsider the proposed deficiency, and if requested, grant you or your authorized representative and administrative
hearing. An administralive hearing is a formal legal proceeding conducted pursuant to the rules adopted by the Department and is
presided over by an administrative law judge. Submit your protest on Form EAR-14, Farmat for Filing a Protest for Income Tax, (available
on our website at tax.illincls.gov). If we do not receive your protest within 60 days, this deficiency will become final. A protest of this
notice does not preserve your rights under any other notice.

* Inany case, you may instead, under Sections 2a and 2a.1 of the State Officers and Employees Money Disposition Act {30 ILCS 230/2a,
230/2a.1), pay the total liability under protest using Form RR-374, Notice of Payment Under Protest (available on our website at
tax.lllinols.gov), and file a complaint with the circuit court for a review of our determination.

If you do not protest this notice or pay the assessment total in full, we may take collection action against you for the balance due which, may
include levy of your wages and bank accounts, filing of a tax lien, or other action,

Note: If you are under bankruptcy protection, see the "Bankruptey Information” section on the following page of this notice for additional
information and instructions. If you have questions, call us at the telephone number shown below.

Sincerely,

hE

David Harris
Director

ILLINOIS DEPARTMENT OF REVENUE
AUDIT BUREAU

PO BOX 19012

SPRINGFIELD IL 62794-8012

217 524-2230

Page 10f 2
{DR-393 (R - 09/21) P-000019
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Cigaraette Tax Act; 86 lil, Adm, Code 440 ...... rehe eI AY AL SE e A s aE s intserasabaer rasaraInetee 6794

Cigarette Use Tax Act; 86 Ill. Adm. Coda 450 .......cunmrsmrenreenss " ..6804

Income Tax; 86 lil. Adm. Coda 100.....cernenicenn .8810

{continued on next page)
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memberships and pacticipation, telephone and/oc other utility
usage over a ducation of time. In appropriate lnstances, the
Department may request any relevant evidence which may assist
it in determining the taxpayer’s place of residence.™

Have all the changes agreed upon by the agency and JCAR been made as
cated in the agreement letter issuerd by JCAR? Yes

wWill this amendrent replace an emergency amendment currently in effect?
No

Are there any amendments rending on this Pact? Yes

Section Hunbars 2roposed Action Illinois Register Citation

100.2900 Anmendment 7/1/88, 13 I11. Reg. 10772
109.29401 New Section 7/1/89, 13 Ill. Reg. 10772
100.2802 New Section 1/1/89, 13 I1l. Reg. 10772
100.2903 New Section 1/1/89, 13 Ill. Req. 10772
106.2904 tew Seckion 1/1/89, 13 111, Reg. 10772
100.9060 Amapdmant 12/15/83%, 13 1il. Reg. 19347
100.9070 Arendment 12/15/89, 13 1ll. Reg. 19347
100.9110 amerndment 12/15/89, 13 1l1. Reg. 19347
100.9130 Amendment 12/15/89, 13 11ll. Reg. 19347
100.9140 Amendmant 12/15/8%, 13 Il1. Req. 19347

Sammary and Purpose of Rule{s): Section 100,325¢ is clarified and
superfluous lanquage s remved and presumption of nonresidence is added.

Information and questions regacding this adopted amendment shall be

directed tos

- Lawrence W, Reisch, Jr.
Staff Attorney
Income Tax Legal Division
Illinois Department of Revenue
101 west Jefferson
Soring€ield, Illinois 62794
Phone: {217) 782-7055

The full text of the Adopted Amondment begins on the next page:
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Section
130.20060

100.2050
190.2100
140.2150

100.2200

100.72250
100.2300

100.2350

100.2400

<

100.2450

Y
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CITLE 86: REVENUE
CHAPTER I: DEPARTHENT OF REVENUE

PaRT 100
INCOHE 'FAX

SUBPART A:  TAX IMPOSED

Personal 2roperty Tax Replacement Incoe2 Tak (herzinafter
PPIRIT) for Taxable Years Beqginaing Prior to July 1, 1479, and
€nding After June 30, 1979 ~ Specific Accounting - In Senaral
{ETTA Section 201) (Repealed) :

Personal Property Tax Replacemeat Tacmne Tax (FPFRIT) £3¢ Tax-
able Years Beginning Prior to July 1, 1979, and, ing After
June 30, 1979 - Speclfic Accounting - Carfyovsy “Ttems: (ITTA
Section 271} (Repealed) .

Personal 2roperty Tax Replacement Incwne Tax (2PIRIT) £3r Tax—~
able Yeacs Beginaing Prior to July 1, 1979, and Ending After
June 30, 1979 - Specific aAcoounting - Carryback Items (TErA
Section 231) (Repealed)

Personal Zrogerty Tax Replacement Income Tax (PPIRIC) for Tax—
able Years 8egioniag Prioc to July 1, 1979, and Ending After
June 30, 1979 - Specific Acosunting - Partnecship Incoe2 {IITA
Section 201} (Repealed)

bPersonal Property Tax Replacement Incone Tax (JPTRIT) for Tax—
able Years Beginaing Prior to July 1, 1979, and Ending After
June 30, 1979 - Specific Acocounting ~ Long Tern Contcacts
Reported on the Cowpleted Contract Method ({ITA Kecktion 201}
{Repeated) ’

Personal Property Tax Replacewent Incmme Tax (PPIRIT) £or Tax-
able Years Beginaing Prisc to Januacy 1, 1981, and Ending A€tar
December 31, 1980 - Specific Accounting - In Senmcal {(ITCA
Section 201) (Repealed)

Personal Dcogecty Tax Raplacement Income Tax (PPMRIC) for Tax-
able Years Beglnaing Prior to Jamuary 1, 1981, aud Ending After
December 31, 1980 - Specific Accounting - Carryover Itess (IITh
Section 201} (Repealed)

Peraopal 2roperty Tax Replacement Incnme Tax (PPIRIT) for Tax-
able Years HBeginning Prior to Jamuary 1, 1981, and Ending After

‘December 31, 1980 - Specific Acchunting - Carryback Items (IXIfa

Section 201) {(Repealed)

Persomal Droperty Tax Raplacement Income Tax (DPTRIT) £or Tax~
able’ Years BeginningBrior to January 1, 1981, and Ending Aftec
pecdmber B1, 1980 - Specifig Accounting - Partnecrship Incone
{IITA Section 201} {Repealed} .

Personal Property Tax Replacgment “Iocome Tax (SPIRIT) for Tax-
able Years Beglmning Prior to Jamuvacy 1, 1981, and Ending After
December 31, 1980 - Specific Accounting - Long Temm Contracts
Reported on the Completed Contract Method (LITA Section 291}
{Repealed)
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10,2500
140.2550
109.2569

110.2551

100.2562

109.2563

107.2564

103.2565

190.2600
104.2652

199.2675

104.2900

104.2750

130.2800

130.2950

164.290%
100.2950

Section
190.3000

DEPARTHENT OF REVENUE
NOTICE OF ADOPTED AHENDMENTS

Scopa of 86 Ili. adm. Code 1010.2000 theough 100.2450 {Repealed)
Mot Income (IDTA Section 202)

Illinols Het Loas Deduction for Losses Oexurring On or After
Decexber 31, 1986 {ILTA 207}

Comgutation of the Illinois Ret Loss Deduction for Losses Occur~
ring On oc After Decemier 31, 1986 (IrTA 207)

Determination of the Awount of Illinols Net Loss for Losses
Occucring On or After Decembar 31, 1986

Illinols Net Loss Carrybacks and NHet Loss Cacryovers for Losses
Occurcing On oc After Necesber 31, 1986

Illinois Net Loases and Illlnots Net Loss Deductions for Losses
CGecuccing On or After December 31, 1986, of Corporations that
are Meabacs of a Unitacy Business Geowd!™' Segarate Unltary ver-
sas Conbined Unitary Retucns

Iltinois Net Losses and Illinois Wet [oss Beductlons for Losses
occurcing On or After BDecember 31, 1986, of Corporations that
are Heabars of a Unitary Business Group: Changes in Uembershlp
Special Trunsitional Rules (II'TA Section 202) (Repealed)

Net Operating Losses Ocourring Prior to December 31, 1986, of
Unitary Business Groups: Treatment by Members of the Unltary
Buginess Group ((ITA Section 202) - Scope

Het Opezrating Losses Ocxurcing Prior to December 3L, 1986, of
Unitary Business Groups: Treatment by Meubers af the Unltacy
Business Groap: (II'fA Section 202} -~ DeEinitions

Het Doerating Losses doourring Prior to December 31, 1985, of
Unitary Business Groups: Treatment by Mewbers of the Unitary
Bziness Group: {LTFA Section 292} - Curcant Net Operating
Lossea:  Offsets Between Uenbers

det Opsrating Loasas Occuccing Prior ta December 31, 1996, of
Jnitacy Business Groups: Treatment by teabers of the Unitacy
Bualness  Sroup: {{traA section 202) -~ Carrybacks and
Caccyforwanis

tet Operating Losses ficcurring Peior to Decewber 31, 1986, of
Unitary Business Groups: Treatmeat by Membars of the Uailtacy
Husiness Group., {(IITA Section 202) - Effect of Combined et
Op=rating Loss in Computing Illinols Base Incose

Het Operating Losses Occurcing Prior to december 31, 198G, of
Unitary Business Groups: Treatment by HMembers of the Unitapy
miginess Group. {IITA Section 202) - Deadline for ®iling
Claimg Basad on Net Op2rating Losses Carried Back From a Com-
bined Apportiomment Yzac

Inwestment Tax Credits

Capital Gain Iacoue of g3tates and Trusts Pald to ar Pecma-
nantly Set Aside ©or Charity

SUBPART B: ALLOCATION AND APPORTIONMENT OF BRSE [NOOME

“eras Used in Artlcle 3 {ITUMA Section 361)
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100.3050
100.3100
100.3150
100.3200
100.3250
169.3300
106.3350
165.3400

100.3450
104.3500
100.3519
190.3520
1490.3530
100.3550
100.3600

100.3650
100.3700

Section

100.5200
100.5250
100.5300
100,5350
100.5400

100.5450
109.5509

100.5550
100.5600

100.5700
la08.5762
100.5704
Lloo.5706
100.5708
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Business and Nonbusiness Incoee (IITA Section 301)

Campensation ({ITA Section 302)

State (IITA Section 302)

Taxabllity in Other State (IITA Section 303)

Resident (IITA Section 301)

Comercial Donicile (IITA Saction 303}

Allocation and Apportiomment of Base Income {IITA Section 304)
Allocation of C(ompensation Pald to Noncesidents (ITTA Sec-
tion 302)

Allocatlion of Certain Items of Honbusiness Income by Persons
Other than Residents (LITA Section 303)

Business Income of Persons Other than Residents {IITA Sec-
tion 304) - In Ganzral: -

Business Income of Persons Other Than Residents (IITA Sac-
tion 304} - Apportionment

Business Income of Persons Other Than Residents (IITA Sec-
tion 304} - Allocation

Business Income of Persons Other ‘than Residents {IITA Sec-
tion 394}

Propecty Factor (IITA Section 304)

Payroll Pactor {{ITA Saction 304)

Sales Pactor {IITA Section 304)

Special Rules {ITTA Section 304)

SUBPART C: RECORDS, RSTURNS AND WOTICES

Time for Filing Retucrns: (IITA Section 535)

Time for Filing Returns: Cocporations (ITEA Section S05)
{Repealed)

Time for Filing Returns: Cooperatives (IITA Section 505)
{Repealed)

Time for Filing Returns: Pactnecshiss (IITRA  Section 505}
{Repealed)

Time for Filing Returns: 3Istates and Trusts {IITA Section S05}
(Repealed}

place for Filing Returns: all Taxpayers {(IITA Saction 505)
Extensions of Time for Filing Returns: All Taxpayers (LITA
Section 505)

Shoct Year Returns of Newly Acquiced Subsidiaries (IITA See-
tion 505} (Repealed)

Taxpayer's Notification to the Depactwent of Cectain Federal
Changes Arising in Federal Consolidated Return Years, and
Arising in Certaln Loss Cacryback Years {II'TA Section 506)
Composite Retuarns: Eligibility

Composite Returns: RJesponsibilities of Authorized Agent
Composite Returns: Individual Siability

Corposite Returns: Required Fopms and coaputation of Incone
Compostite Returng: Estimated payments
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108.5710 Comgosite Return: Tax, Penalties and Interest
186.5712 Composite Returns: Credit for Resident Individuals
109.5714 Compostte Returns: Definitlion of a “Lloyd's Plan of Oprration”
100.5000 Election to Tile a Combined Return
109.£010 Procedure for Making the Election
100.5020 besignated Agent €or the Members
106.6030 Conbined Estimated Tax Payments
100.5040 Claims for Credit of Overpayments
10%.6050 Liability for Conbined Tax, Penalty and Interest
100.6060 Combined Amended Weturns
100.6070 Computation of Combined Iacome and Tax
100.60R0 Definitions and Miscellaneous Provisions Ralating to Cosbined
Returns
SUBPART D:  INOOME TAX WITHHOLDING
Saction
100.7000 Requirement of Withholding (TITA Section 791}
104.7910 Compensation Pald {in this State {(ITPA Section 701}
100.7020 Transacting Business Within this State (IITA Section 701}
100.7030 Payments to Residents (TITA Section 701)
100.7040 Employer Reglstration (ITTA Section 701)
100.7050 Computation of Amount Withheld (IITA Section 701)
100.7660 Additional Withholding (IITA Section 701)
1gn.7070 voluntary Withholding (XITA Section 701)
100.7080 Corraction of Underwithholding or Overwithholding (IITA Sec-
tion 761}
180.7090 Reciprocal Agreement (TITA Section 701)
160.7100 Cross References
190.7150 Withholding Exemption (IITA Section 702)
109.7200 Withholding Exemption Certificate (ITPA Section 702}
130.7250 Exempt .%F%ow&aa Under Reciprocal Agreements (IITA Sec-
tion 702
106.7300 Reports Eor Employee (IITA Section 703)
100.7350 Returns of Income Withheld from Wages (XIITA Section 704)
100.7400 Quarterly Returns Plled on Annual Basis {IXITA Section 794)
100.7450 Time for Filing Returms (IITA Section 704)
100.7500 Payment of Tax Deducted and slithheld (IITA Section 704}
1499.75:0 nwnnmnn:wa of Underwithholding or Overwithholding (IITA Sec-
tion 704
100.75%0 Requirement of Withholding-Pecsonal Service Contracts (TITh
Section 708}
100.7560 Contracts Indeteminate ag to Amount {IITA Section 708}
100.7570 Series of Identicgl Contracts (IITA Section 708}
100.7580 Personal Service Contract (IITA Section 708)
100.7590 Presence Necessitated (IFrA Section 708}
100.7600 Certification of Residance (TITA Section 708}
100.7610 Identities Specified in the Contract (IITA Section 708)
100.7620 Net Amount {(IITA Sectlon 708) .
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130.7630
100.764¢
100.7650
106.7700
160.7750
108.7800

Section
160.8300

100.3400

section

100.9000
109.9005
100.9010
100.9020
100.9030
100.8040
160.9050
100.9060
100.9061

100.5070
100.9080
106:9030
100.9100
100.9110
106.9120

1006.9130
100.3140
100.9150
100.9200

Section
100.9805

DEPARTHMENT OF QEVENUE

MOTICE OF ADORTED AMENDHMENTS

Coordination with IITA Section 791 {ILTA Section 748}
Requirenent of Withholding-Prizes and Avards (ITTA Sactioa 703}
Promoter {IITA Section 703)

Non-Cash Prizes {[ITA Sectiosn 703)

Certification of Residence {IITA Sectinn 719}

Relative Performance (LTTA Sectisa 709)

SUNPART B:  DECLARATION AND PAYMENT OF ESTIMATID TAX

penalty for Underpayments of Estimated Tax-Exoesption for Pay-~
ments Based on Prior Year's Liability-Rale €or a Taxabla Year
following the Taxable Year ia which th2 Parsonal Progerty Tax
Replacament Income Tax (PPTRIT) Became 1mmmnn.~.3|nonmonmco Tax-
payars (IITA Section 892) (Repealed)

Penalty for Underpaymant of Estimated .nwasmxnmmﬂop mUn muu?
ments Based on the Prior Year's facts-Chaage in the Personal
2roparty Tax Replacement Income Tax (PPIRIT) Rate for Corosra-
tions on Januacy 1, 1381 (JIfA Section 802) (Repealed)

SUBPART F: STATEMENT OF PROCEDURAL RULISZ

Introduction

Lettar Ruling Procedures

Semaral Income Tax Procedures (IIM Section 901}

Taxpayar Representation and Practice Requicements
Collection Authority (IITA Sectioa 901)

Hotice and Nemand (XTTA Sectlon 902)

Assessment {FYTA Section 903}

Deficiencies and Jvecpayments ([ITA Saction 904}
spplication of Tax Payments Withla Unitagy Busiaess Jrouo
{LTTA Section 633)

Limitations on Hotices of Deficieacy {IITA Section 305}
Furthzr Notices of Deficlency Rastricted {[ITA Section 906}
slaiver of Restrictions on Assessments (II'T8 Saction 907}
?rocediure on Probtest {[ITA Section 908)

Credits and Refunds (IITA Section 909)

Procedure aa Denial of Claim Eor Refund ((IIM Saction 310}
{Repealed}

uimitations on Claims for Refund {IITA Section 911}
Recovery of Trroneons Refund (LITA Section 912}

Access to fooks and Records (ITTA Section 913}

Conduct of Investigations and Hearings (([TA Sectiou 914}

['A

SUBPART G: JUODICLAL REVIEW
Administ rative Review Lav (IITA Section 1201)

SUBPART I DEPINITICNS AND RULES 0F INIERPREIATION
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Seccion .
190.9900 Unitary Business Group Defined {IITA Section 1501}

APPCHOTY A:  BUSINGSS INCOME OF PERSONS ODHER THAN RESIDENTS

DRULE A Exaqple of Unitary Business Apportionment

TASL B =xample of Unitary Business Apportiomsent for Groups which
Include Membery Using Three-Pactor and Single-Pactor
togvilas

AUMMOATTY: [mplementing the Illinels Incom2 Tax Act and authorized by
Suction 1431 of that ace {Itl, Rev. Stat. 1987, ch. 120, pars. 1-101 et seq,
and 11-24a).

swics:  Piled Jquly 14, 1971, e€fective July 24, 1971; aaended at 2 Ill. Regq.

49 o. 84, etfective Novenbar 29, 1973; amended at 5 Ill. Req. 813, effective
Janacy 7, 1981; awended at 5 Ill. Req, 4617, effective Apcil 14, 1981,
wended at 5 IlL, Req. 4442, effective april 14, 1981; amended at S Iil. Req.
5537, effective May 7, 1981; amenliol at 5 Ill. Reg. 5705, effectiwe “ay 20,
1931; amended at 5 Ilb, Req. 5383, effective HMay 20, 1981; amended at S ILL.
ey, 4443, «ffective June 15, 1981; anenled at 5 111, Reg. 13244, effective
HJoveeher L3, 1931; amended ac 5 Ill. Reg. 13724, effective Hovember 30, 1931;
ammndel at 6§ [ll. Reg. 579, effectiwe Decambec 29, 1981; amended at & Ill.
Rej. Y731, effective July 26, 1982; amended at 7 Ill. Req. 399, effective De-
ceazs 28, 1982; codified at 8 Iil. Reg. 19574; amenlad at 9 111, Reg. 16986,
effective DStober 21, 1989; amended at 9 1ll. Reg. 685, effective December
e 1985: aaended at 19 Tll. Reg. 7913, effective April 28, 1986G; amenjed at
10 I1l. Reg. 19512, =iCective Novembar 3, 1983; ameaded at 10 IlL. Req.
21941, effective Decembac 15, 1986; anended at 1l I1l. Reg. B3l, effec~ tive
necenber 24, 1945; amended at 11 Ill. Reg. 2458, effective January 20, 1987;
amaded at 11 Ill, Reg. 12410, effective July 8, 1987; amenled at 1l Ilt.
Req. 17792, effective October 16, 1987; ameaded at 12 ILl, Req. 4865, effec-
tive Febriary 2%, 1983; amenled at 12 7ll. Reg, 6748, offective March 2%,
1183; ameanded at 12 Ill. Reg. 11766, effactive July 1, 198%; amended at 12
I1l. Rey. 14307, effectiwe August 29, 1988; anenled at 13 Ill. Reg. 8917,
affective May 39, 1987; amended at L3 Ill. Reg. 10952, 2ffective June 26,
1989; anended abk 14 Ill. Reg. 4558, affective #arch 8, 1990; amwended at 14
Ill. Peg, 6810 , effective April 19, 1390 .

JUBPART 8: ALOCATIUN AND APPORTIONHENT OF 3ASE ITNCOME
Section 100.3250 Resident (IITA Section 301}
a2} snaral definition:
The tera "rasident” ls defined i1 ITTA Section 150L{a)}{20)} to mean:

1 an individeal vho is in Illinols for othzc than a temgorary or
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transitory purpose durcing the taxable year or who is domiciled
in Illinois but is absent from Illinois for a temporary or
transitory purpose during the taxable vear;

2} the estate of a decedent who at his death was domiciled in
Illinolis;

3} a trust created by the will of a decedent who at his death was
daniciled in Illinois; and

4) an irrevocable trust, the grantor of which was domiciled in
Illinois at the time such trust became irrewncable. For the
purpose of this subparagragh, a trust is coansidered irrevocable
to the extent that the grantor s not treated as the owner
thereof under 26 U.S.C. 671 through 578.

Individualsy

an—individual ~may -be—~a~resident-of-3ilinoio—alehough—nok~denieilted
in-Htinole r—and—eonveselyr—may--bo-domictled ~in-EhLinoia—withede
betng-—-a—resident: The purpose of the general definition is to
include in the category of individuals who are taxable on their
entire net income, regardless of whether derived from sources within
or without Illinois, all individuals who are physically present in
Illinois enjoying the benefit of its govermnent, except those indi-
viduals who are here temporarily, and to exclude from this category,
all inmdividuals, who, although domiciled in Illinois, are outside
Illincis for other than temporary and transitory purposes, aod,
hence, do not obtain the benefit of Illinois govermment. I an
individual acquires the status of a resident by virtue of being
chysically present in Illinois for other thaan temporary or transi-
tory purposes, he remalns a resident even though temporarily absent
from Illinois. If, however, he leaves Illinois €or other than tempo-
rary or transitory pugposss, he thereupon ceases to be a resident.
1€ an individual is dowiciled in Illinois, he remains a resident
ualess he is outside Illinois for other than temporary or transitory
purposes,

Temporary or transitory purposesy

thether or not the purpose far which an individual is in Illinois
will be considered temporary or transitory in character will depend
upon the facts and circumstances of each partictlar case. It can be
stated generally, however, that if an individual is simply passing
through Illinols on his way to amother state, or is here for a Lrief
rest or vacation, or to complete a particular traansaction, or per-
forn a pacticular contract, or fulfill a particulac engagement,
which will requice his presence in Illinois for tut a short period,
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he is in Illinois for temporary or transitory purposes, and will not
be a resident by virtue of his presence here. 1If, however, aa indi-
vidual is in Illinols to improve his health anmd his illoess is of
such a character as to require a celatively loag or indeSinite per-
iod to recuperate, aor he is here for wsiness purposes which will
require a long or indefinite period to accomplish, or is emgployed in
a position that may last peruwaneatly or indefinitely, or has retired
from tusloess and moved to Illinois with no definite intention of
leaving shortly thereafter, he is in Illinois for other than tempo-
rary or transitory purposes, amd, acoordingly, is a resideat taxable
upon his entire net income even though he may setain-his-demieile
also maintain an abode in some other state.

1}  Exanple 1. X is domiciled in Fairbanks, Alaska, where he had
lived for 50 years and had accumtlated a large fortune. For
medical ceasons, Y moves to Illinois where he now spends his
entire time, except Ear yearly sumner trips of about three oc
feur months duration to Fairbanks., X maintaing an abode in
Itlinols and still maintains, and occupies on visits there, his
old abode in Pairbanks, HNotwithstanding his demieile abode in
Patrbanks, because his yearly sojourn in Illinois ts ot tempo-
rary or transitory, he is a resident of Illinois, and Is tax-
able on his entire pet income.

AGENCY HNOTE: If in_the foregoing example, the facts are
reversed so that Illinois is the state of original domicile and
Alaska is the state in which the tson_is present for the
indicated periods and purposes, X Ls not a resident of [L11inois
within the meaning of the law, because he ig absent from I11i-
o015 for other than temporary or transitory miirposes,

2)  Example 2, Untll the summer of 1969, Y admitted domicile in
Iilimois. AL that time, however, to avoid the Iillnois income
tax, Y declared himself to be donizilad in tlevada, whers he had.
2 summ2r home. ¥ moved his bank accounts to banks in zmcmww.
and each year theczafter spent about three or four nonths ina
Nevada. He continued to spend six or seven months of each year
at his estate in Illinois, which be contiaued to maintain, and
continued his soclal club and business conpections in Illinols.
The moaths not spent in Nevada or Illinois he spent traveling
in other states., Y Is a resident of Illinois and is taxable on
his entire not income, for his sojourns in Illinois are not for
temporary or transitory purposes,

ASENCY NOTE: F€p—-in-the-foregoing-bwa-cuamples,—kke—£apka—are
g%@nw?@w?nﬁk%»@nmﬁlgg%&?im
ether—states—are -thegse ~in-which—the-person—is~present-for—the
gmﬁm&ommngg%%m!%%ﬁm
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Frlinate—witain-the wneantng-of-the-lawy -t they-age-aunent
Erom—-Filinois -Eor~othar~than-temporary ~or—tranalbory ~purpeses
1f, in the foreqoi 2 le, the facts ace reversed so that
Hevada the state of his original domicile, and th2 state in
which the person is present for the imnilcated periods and pir-
poses, Y is not a resident of Illinafs withia the meaning of
the law because he Is absent from Illinols for other than
temporary or transitory purposes.

3} Example 3. 8 and C, husband and wife, dmiclled [n #innesota
where they malatain thelr €anily home, come to Illinois each
Hovember and stay hece until the middie of dacch. Deiginmally
they ranted an apartment or hoase for the duration of their
stay hare bat three years ago they ourchased a house here., The
hous2 {5 either rented or put in the charge of a carataker froa
Harch to Hovember. 8 has retlired Croa active control of nis
Hinnesota business but still keeps office space and nominal
authority i4 it. ile belongs to clubs in Minnesota, bubt to nons
in Illimois, He has no busiqess iaterasts in Illinois, C has
little social 1ife in Illinois, more in Minnesota, aad has no
relatives in Illinois. weithec B noc T is a resldent of 111i-
nois. The connection of each to Winnesota, the state of doni-
cile, in each yeacr is closer than it {8 to illinofs. Their
presence here is For temporary or transitory purposes.

AGENCY wWOTE: 1E£, In the foregoing exanple, the facts are
reversed so that 1llinois Is the state of danicile and B and T
are visitors to Hinnesota, B and C arz residents of Tllinois.

paniciler

bonicile has been defined as the place wherz an individual has hls
true, fixed, permanent home and principal establishmant, the slace
to which he intends to return whenever e is absent., 1Tt is the
place ia which an individual has voluatarily Fixed the babitation of
himself and family, not for a mere special or limited purpose, but
with the preseant iatention of making a permansnt home, until som2
unaxpected event shall occur to induce him to adopt soma othec
pemmanant home, Anather definition +of “"donicile®™ consistent with
the above is the place where an individual has fixed his habitation
and has a pemmanent residence without any present inteation of
permanently removing therefrom. An Individual can at any one time
have but one domicile. If an indlvidual has acquired a danicile at
one place, he retains that domicile until he acquires another 2ls=
whece. Thus, 1if an individual, who has acguired a danicile ian
California, for example, comes to Xllinois for a rest or vacakion oc
on business or for some other purpose, tut intends elther to retucn
to California or to go elsewhere as soon as his purpose in Illinois
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i5 achieved, he retains his domicile {n california and does not
acquire a domicile in Illinocisy-even—theugh-he-matnbaing-a-hone—in
Frlinoie —fere ~himoelf —and ~his FLamily , ~has-his—Eamily —with ~hin—ard
eemaing—in—Hiinoie-—a--considerable—peciod--of-~bime, Likewise, an
individual who iz domiciled in Illinols and who leaves the state
retains his Illinols dasicile as long as he has the definite inten~

tion of ceturning to Illinois regardlesa-ef-khe—length—ef-timo-er

tha-ceasong-why-he—{g-aboent-Erom-the—-gkake, On the other hand, an
individual, domiciled in California, who comes to Illinois with the
iatention of remdining indefinitely and with no €ixed intention of
returaing to California loses hia California domicile and acguices
an Itlioois danicile the momeat he enters the state. Similarly, an
ivwdividual domiciled ia Illimis: Yoses his Tllinois domicile:

1} by loca“ing elsewh2re with the intention of establishing the
new location as his donicile, and

2) by abandoaing any {atantion of retursing to Illinols.
Hareied -wonen -and -miin0ocey

1} cenveally, —spousce—Ltiving —tegether —have-kha—game ~demigile ——
trat-ef-tha-hushard— The doricile of a minor is ordinarily the
same as the domicile of his €sther paraats or quardiang. T€
the Father is deceased, the damicile of a minor is ocdinacily
the sana as the dowmlcile of his mother and vice versa. 1In
eitier case, if the mioor's parents are divorced, the danicile
of the minor Is the sxne ag the dowizila of the parent having
custody.

2} Aeeuedinglyr—if—a—man-ig—deniellad—in-Illinciay -his-wife -and
rinos-childeen—generally —are—Likewise~darictled-in-3tiinotar
Bven —theugh —a-—man ~ia-pet ~demietled ~in-Iilinots ;-hig-wife-and
mi :ﬁ!mxﬁm%lmﬁmvmi%?&imlmﬁw?;ﬂ!ﬂﬁ%&g
Friinois-for-ekher -bhan -kemparary -or-bransitory -puroesess

Presumption of residence and nonresidencor

I£ an individual spends in the agqregate more than aine months of
any taxable year in Illinois it will be presumed that he i{s a resi-
dent of Illinois. The—presungkion—ig—nok—eenetusive—bubk—may ~be
cﬁggénﬁi&ggﬁni@ —in-Ebtinoto—Eor-tespo—
£ars ~0f ~kraa3tkory ~puepases —enly o - ~fhete ~ig—ne—peessmption ~thak —a
T@?Q&?wwamnmnglgu»gmﬁam: thiiaoio—to-a-nonregidonty
8a —the—esabraty  ~a-pecaor-Ray-be-a—-restdent-even—theush~nok—in—the
atate-dising-anyp—eortion—ef~the-vaar c-~Simblasbpy-tf-an-ind i viduad
who-fa-deuiciled-in-Iliinefo-Eor-the-entire~tasable-year-spends -any
sark-ef-hig-bauahle—yeac—in-3l tinotay—ik-will-be-prequmed-that-he-ig
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a-~resident—of~Fhlinole —Shis—presumpienp-agatnr—is-nok—coneluaive
wzmiamm lwm..ecmmmoamlg‘tum«wmmmmmmnwomcﬁmmgéwlrwmlwmmmgmm ~&n
i WaES~ O T3 A e - &Qéu@mewéiﬁim
|§§Wm§'¢faf amp a tdeak-gi .nuuh beeausa-hewig
mem:T.gm*m?w?iiwmx&d&ﬁéa%é@m?&n@&@z
amwiwmlm..mmuEm:wamcmmtawmsﬁ»tmwmmzmlmmmnsmmmlmﬁmlmlwmmmlrmtwrm
{8 ~for—a-k carg-or-teanatbory-pucpose-enly ——For-enampler
mlﬁgimﬁlmgmmgai?u%igt@mﬁgm&#gmgmm&
and-be-aoaigned-to-ansther-gtato-gr-gkates-far-Ehe-whole~tom-of-hia
enllstment; —ekeept—E£or ~a—ehange—-of—deaieiley ~tho—personis—absenee
wauld-be-for-a—tangorarp-ar-transikory-puspgose-and-he-would-rematn-a
mmmﬁmmmammcmmzwmmmaimmmémwm?nwkrv&mwmt«v an individual who
is_absent €rom‘Illitois for one year or more will be presumed bto be’
a_noaresideat of Tllinois. These presunptions are not coaclusive,
and may be gvercome by other sat{sfactory evidence to the contracy.

Proof of rzsidence or nonresidences

1}  The type and amount of proof that will be required in all cases
to rebut or overcome a presumption of residence asd-ke-cskab~
FHaoh-thab-an—indtvidual-ta-a-nentesident or nonresidence cannot
be specified by a general requlation, bat will depend lacgely
on the circumstances of each particular case. The taxpayer may
submit any relevant evidence to the bepartment for its consider—
ation. Such evidence may include, but is not limited to, affiw
davits, evidence of: voter registration, automobile or drivers
License registration, £iling an income tax return as a resident
of anothec state, home ownership or reantal agreeaents, club
andfor organizational membacships and participation, tetel
and/oe _other utility usage over a duration of time. In aporo-
priate instances, the Department may request any relevant
evidence which may assist it in deternining the taxpayer's
place of residence.

A} Grdinarily, ~affidavits -er—testimony ~of ~an—individual -and
ef—hio—Eetendsr-employer r—ar-busincso—assoaiates—khak-the
individual~wag~in—Ittinots—Ear—a—geat —pe—vaeation, ko
complete—-a-parkiathar—bugineso—bransackionr—or—to-wack—for
a—limited -peeiad —of—timer—witi~be-auffieiant-ko-overesne
any-presumption-of-residence-here r——Ja-the-case-ef-individ-
uaka—whe —elain —bo—be—noar2sidents —by—vickue—ef—belng
eteide—H1dnole—Eor—ether-than—tempocary-—ar—t frory
puepoges ~afEidavita~ef—feionds—and-bustacas-asseciakes-as

to--the—ccasons—Eor—baing—outside—bhe—state——shodld—be
adbmitiod

B}  Affidavits-that-an-iadividual-vekes—in-ge-Eilea-inesie-tak
FOLNENG~ 36—~ -Fe8 tIPAk—OE~=soma~—-nbhe pmmgbaka p-~albhuugh
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televant—in-determiniog—ene'e—domichle r-are-—otherwioe—of
lietle ~value—in—deteraiaing —onets—reoidence o~ ~Ne—veicht
shali—be-given—to-the—Fack-that--chasibablo~aants tbutiona
are -made -eo-charlties -eikther Withia -es-withoue-F1linaise

If an individual is presumed under this regulation ({86 Ill.
adn, code 13G.3250) to be a resident for any taxable year, he
should file a return for that year even though he believes he
«as a nonresident who, as such, would not incuc an Iilinois
income tax liability because he would have no income allocable

or_apportionable to Illinois.” Such a return will coable the
individual to avoid the possible imposition of penalties foc
failure to Eile under ITTA Section 1001 should it later be
detepained that he was a resident for the taxable year. The
return should be marked as  a™ ‘nont@dident retucn, though
Schedule NR is not required. The return should exhibit the
computation of net income as though the individual were a
resident. The line on the return provided Eor entering the tax
liability should thave the following motation: NG
liability--nonresident.® The return should be accompanied by a
signed statement indicating which presumption of residence the
individual was subject to and setting Fforth in detail the
reasons why the individual believes he wes a monresident Ffor
the taxable year. The return should also be accompanied by any
evidence such as certificates or affidavits that the individual
is able to obtain showing that he was a nonecesident For the
taxable year. If the Department fs not satisfied that the
individual was a nonresident, it will so inform the individual
and provide him with an opportunity to submit additional infor-
mation suppocting his contention. IFf the individual Fails to
gutmit additional information, or IF the additional infommation
submitted does not, when considered with the information
appended to the retum, over come the presumption that the
individual was a resident for the taxable year, the Department
will issue a motice of deficlency asserting a liability against
the individual on the following basis:

&}  that the individual is a resident for the taxable year, and
8}  that the individual's net incane for the taxable year is:

i) the amount reflected, with appropriate mathematlical
error adjustments under IITA Section 903(a){l}), on
the ratuen filed by the individual under thig para-
gragh or

11} whatever other amount the Department has aanmua:ma.

by an examination under ITTA Section 904,

h}

i}
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DEPARTMENT OF REVIHUE

HOTICE OF ADOPIZI AMENDMENTS

3}  An individual who, for any taxable year, believes himscelS to oo
a nonrasident, but +ho is presumed to be a resident under tiis
cegilation (86 Ill. Adm. Code 100.3250) may file nls retugn
{including a Schedule HR) as a noarasident if, as a noncasi-
dent, he incirs an Illinois income tax tlability due to income
allgcated or apportioned to Illinois as a noarssident., How-
ever, the return should be accompanied by a signed statwmant
indizating which presumption of residence the iilividual is
subject to and setting forth in detail tha ceasons why tie
individual beliewes he was a noncasident for the tacable year.
The return should also be accompanied by any evidence sach as
certificates oc affidavits that the {ndividual is able to
obtain shosing that he was a nonresident Eor the tazasle year,
1E the Departvent {s got satis€ied that the individual was 2
nonresident,” Tt Uit %o inform the Imdividual and orovide hiw
with an opportunity to submit additional information suppocting
his contention. IE the individual fails to submit additional
information, or if the additional {nformation subnitted does
not, when consldzred with the {infagmation appawled to Lha
return, ovaccome the gpresumption that the Ladividual was 3
resident for the taxable vear, the Deparimant will issan a
aotice of deficiency assarting a liability ajgainst ihe
individual on the Collowing basis:

A} that the i{adividual was a rzsident Zor Lhe tagauls year,
B} that the individual's net income Eor the taxable yeac is:

i) his entice base income, 3as ceflected on his retura
with aporopriate mathematical error adjustments andar
Irta Section 903(a)(l), less the appropriate standac
exemption prescribed by IXTA Sesction 204 or

ii} his entire base inocom2, as detecuined by bt Dapart-
ment in an examination undac (TTA Section 904, les:
the appropriate standard exempbion prescribed by IITh
Section 204.

#ilitary persomnole

Under SO U.S.C. App. S74, mambecs of the U.S. Arma! Forces (and
camissioned officers of the 4. S. public Health Service) will oot
cease to be domiciled in Illinois solely Ly reason of their assign-
ment to duty in other states for long periods; daniciliacies of
other states will not become Illimois residents undac the Act solely
by reason of their presence in Illinois under militacy orders.

Resident: Tegal Definition: Usage~
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T™he term “resident® is defined differently for different purposes,
For example, an individual may be a “resident" for Illinois incoms
tax pucposes but not a "resident™ eligible to vote {(cf. ¥il.-Reve
Btats, e 120 —parac-15-150-{taH{ 20— with—F b r-Reve-Statk rp—chtr-46y
parar~3-k —through —-3~4} Section 15-1501(a)}{20) of the IITA with

46, pars. 3-1 through 34}}. S
of Tillmois For Illinols income tax purposes, and alsc a resident of
another state for purposes of that state's inoowe tax law (cf, Fiir
Rewpmilatmy~ehr—120r—garary Section 15-150L{a}{20) of the [ITR with
is. Stat., ch. 71, sec, 7L.0T(1)).

. (Soiroz:  Ameaded at 14 Itl. Req, 6BlO

effective Apr1l 19, 199¢ }
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Heading of the Pact: MHotor Puel Tax
Code Citation: 86 Ill. Adm, Code 500

Section Numbers:
500,101

Statutory Authority: Ill. Rev. Stat. 1989, ch. 120, pars. 417 - 434a

»momcmmynwwosn
amendment \

Effective Date of Amendment{s): April 19, 199¢

boes this rulemaking ooan%.: an automatic repeal date? Yes X Ko

Does this amendment cont#n incorparations by reference? No

bate Filed in Agency's Principal Office:

April 19, 1990
Hotice of Proposal Published in Jllinois Registar:

Auqust 18, 1989, 13 1ll. Reg, 13201
{igsue date

Has JCAR issued a Statement of Objections to this Rule?: o

Differences between
Ad

and final version: At the request of the
istrative Code Division, the following changes werz made:

1. Ia required question 1, included the term "Requlations® in the

- heading of this Pact.

12}

2. In the Authority Note in the statutory citation, changed “par.
417-434.a" to "par. 417 et seq.".

3. 1In the main source note immediately before the action added for this
tulemaking, added “emergency amendments at 13 Il1. Req. 13271, effective
Auqust 7, 1989, for a maximun of 150 days.”

4. In Section,l0l(a)(l) and (2}, moved the lists of dates to the rignt
172 inch as 1if they were being labeled at the third level of
subsections. Also, added subsection (b) for this Section which was
inadvectently omitted, Also, at the end of this Section, specified the
Section{s) and the title of the Act from which thls statutory action was
taken,

Have all the changes agreed upon by the agency and JCAR been made as
indicated in the agreement letter issued by JCAR? Mo aqr ts were
necessary.
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2012 IL App (1st) 112833
Appellate Court of Illinois,
First District, First Division.

Tyler R. CAIN and Talbot D. Cain,
Plaintiffs-Appellees and Cross—Appellants,
V.

Brian HAMER, in his official capacity as
Director, Illinois Department of Revenue;
The Illinois Department of Revenue; and
Judith Baar Topinka, in her official capacity
as State Treasurer of the State of Illinois,
Defendants—Appellants and Cross—Appellees.

No. 1-11—2833.
|

July 16, 2012.

Synopsis

Background: Taxpayers brought declaratory judgment
action seeking declaration that they were not residents of
Illinois for income tax purposes. The Circuit Court, Cook
County, Elmer J. Tolmaire, I11, J., granted summary judgment
to taxpayers. State Department of Revenue appealed and
taxpayers cross-appealed.

|Holding:] The Appellate Court, Hoffman, P.J., held that
taxpayers were not residents of Illinois as would trigger
requirement for payment of income tax.

Affirmed in part and dismissed in part.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (2)

[1] Evidence ¢ Nature and scope in general

The term “burden of proof” encompasses both
the burden of producing evidence that will satisfy
a judge of the existence of an alleged fact and
the burden of persuading the trier of fact that the
alleged fact is true.

1 Cases that cite this headnote

12} Taxation <= Residence during portion of tax
period

Taxpayers were not “residents” of Illinois,
as would trigger requirement for payment of
income tax, even though taxpayers engaged
in regular seasonal visits to Illinois and split
their time roughly equally between Florida
and Illinois, where taxpayers had left their
Illinois home, renounced their Illinois residency,
physically moved to Florida, declared Florida
their domicile, changed their voter registrations
to Florida, paid Florida income taxes, obtained
drivers' licenses in Florida, spent more money
in Florida than in Illinois, and purchased burial

plots in Florida. S.H.A. 35 ILCS 5/201(a).

1 Cases that cite this headnote

Attorneys and Law Firms

*322 Lisa Madigan, Attorney General, Chicago (Michael A.
Scodro, Solicitor General, and Timothy K. McPike, Assistant
Attorney General, of counsel), for appellants.

Reed Smith LLP, Chicago (Michael J. Wynne, Michael D.
Richman, and Adam P. Beckerink, of counsel), for appellees.

OPINION

Presiding Justice HOFFMAN delivered the judgment of the
court, with opinion.

*%520 9 1 The defendants, the Illinois Department of
Revenue (Department), the Department's Director Brian
Hamer, and Illinois State Treasurer Judith Baar Topinka,
appeal the decision of the circuit court granting summary
judgment to the plaintiffs, Tyler and Talbot Cain, on their
complaint for a declaration that they are not required to pay
resident Illinois income taxes for the years from 1996 through
2004. On appeal, the parties dispute whether the plaintiffs
qualified as Illinois residents during the relevant time period.
The plaintiffs have also cross-appealed to argue that, in the
event they were residents during the relevant time period, the
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Department should be barred from collecting their taxes due
to certain procedural infirmities. For the reasons that follow,
we affirm the judgment of the circuit court on the defendants'
appeal, and we dismiss the plaintiffs' cross-appeal as moot.

92 In August 2006, the Department sent the plaintiffs a notice
of tax deficiency, which asserted that the plaintiffs owed
$1,842,582 in unpaid income taxes and penalties for the years
from 1996 through 2004. After submitting payment under
protest, the plaintiffs filed a complaint seeking a declaration
that they were not Illinois residents during the disputed
period. Prior to filing cross-motions for summary judgment,
the parties stipulated to the facts of the case.

13 As the stipulation recites, the plaintiffs married “46 years
ago” (approximately 1964, by the date of the stipulation's
filing) and began living in Illinois, where Mr. Cain worked
as a self-employed trader at the Chicago Board of Options
Exchange until 1990. They lived in their longtime Illinois
home until 1995, when they purchased another lot in Illinois
aspartofa **521 *323 planto sell their old home and build
a smaller one. They eventually abandoned that plan, and, in
August 1995, began work on an addition to their longtime
[llinois home.

9 4 In November 1995, the plaintiffs executed and filed
in Florida a “declaration of domicile” indicating that they
had changed their domicile from Ilinois to a Florida
home they had constructed in 1990. In the document, the
plaintiffs renounced their Iilinois residency and declared
themselves Florida residents. In 1995 and 1996, the plaintiffs
obtained permanent-resident identification cards in Florida.
The plaintiffs also held Florida drivers' licenses, voted in
Florida, and received Florida jury duty summonses in the
relevant time period, and Mr. Cain held a Florida firearm
license. They had newspapers delivered to their Florida
residence, and Mr. Cain used a cellular telephone with a
Florida area code. They also purchased burial plots in Florida.

9 5 During the relevant period, the plaintiffs developed
relationships with several medical professionals in Florida,
but they also continued relationships with Illinois doctors.
Likewise, the plaintiffs retained legal advisors in both states.
They used Illinois income tax preparers to help them file
their federal tax returns, and they made political contributions
to lllinois and national candidates, and some other-state
candidates, but no Florida candidates.

96 During the relevant period, the plaintiffs divided their time
between Illinois and Florida, with only minimal variation in
the time allotment from year to year. In 1996, for example,
they spent 159 days in Florida, 161 in Illinois, and 45
elsewhere, while, in 2004, the plaintiffs spent 170 days in
Florida, 171 in Ilinois, and 24 elsewhere. In total, from 1996
through 2005, the plaintiffs spent 1,700 days in Florida, 1,666
in [llinois, and 284 elsewhere. Testimonial evidence indicated
that the plaintiffs had a pattern of going to Florida near the
end of October, returning to Iilinois for the Christmas holiday,
then returning to Florida until May of each year.

§ 7 The stipulation cites the plaintiffs' July 2001 through
August 2004 credit card statements as showing that “73%
of their expenditures were made outside of Illinois, and they
were making those expenditures outside of Illinois 61% of
the time.” The plaintiffs maintained private club memberships
in both states: their expenditures at those clubs for the years
2003 through 2007 totaled approximately $236,000 for the
[llinois clubs and $422,500 for the Florida clubs. Mrs. Cain
participated in a Florida bridge club, and the plaintiffs were
members, board members, or committee members of several
organizations in both Florida and Illinois. They attended
regularly scheduled meetings at clubs in both states.

9 8 Mrs. Cain, an interior designer, renewed her Illinois
interior designer license throughout the relevant period, and,
on her renewal forms, she did not indicate that her address
had changed. However, she never used her decorator's license
for business in either Illinois or Florida.

9 9 Although the plaintiffs owned companies during the
relevant period, they had limited involvement in those
companies. They also controlled a foundation that made
charitable donations in both Florida and Illinois, but Mr,
Cain was shifting the contributions to focus more on Florida
charities.

9 10 After considering the parties' cross motions for summary
judgment based on these stipulated facts, the circuit court
ruled that the plaintiffs were “mere seasonal visitors,” not
residents, of Illinois. **522 *324 Accordingly, the circuit
court granted the plaintiffs' motion for summary judgment
and denied the defendants' cross-motion. Because there were
other matters pending at the time, including claims for
discovery sanctions against the defendants, the circuit court
entered a finding that there was no just reason to delay
enforcement or appeal of its summary judgment order. See
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. 5.Ct. R. 304(a) (eff. Feb. 26, 2010). The defendants now
appeal.

9 11 On appeal, the defendants argue that the circuit court
erred in granting the plaintiffs' motion for summary judgment
and ruling that they did not owe Illinois income tax from
1996 through 2004. “Summary judgment is proper where
‘the pleadings, depositions, and admissions on file, together
with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law.” ” Empress Casino
Joliet Corp. v. Giannoulias, 231 111.2d 62, 68—69, 324 I1l.Dec.
491, 896 N.E.2d 277 (2008) (quoting 735 ILCS 5/2-1005(c)
(West 2000)). “We review the circuit court's grant of summary
judgment de novo.” Empress Casino, 231 111.2d at 69, 324
Hl.Dec. 491, 896 N.E.2d 277.

[1] 9§12 The parties spend some effort disputing the burden
of proof applicable to the plaintiffs in this case. The dispute,
however, is somewhat misdirected. “[TThe term ‘burden of
proof” encompasses both the burden of producing evidence
that will satisfy a judge of the existence of an alleged fact and
the burden of persuading the trier of fact that the alleged fact

is true.”  Franciscan Sisters Health Care Corp. v. Dean,
95 1l1.2d 452, 462, 69 1l1.Dec. 960, 448 N.E.2d 872 (1983).
Here, there are no disputed facts. The parties stipulated to all
the relevant facts and submitted the matter to the court for a
legal decision. To the extent the stipulated facts establish the
plaintiffs' change of residence as a matter of law, the plaintiffs
have carried any burden of proof assigned to them. Thus, this
burden-of-proof question is no more than a reframing of the
real issue on appeal: whether, under the stipulated facts, the
plaintiffs were obligated to pay Illinois income tax from 1996
through 2004. We address that issue now.

[2] 913 Section 201(a) of the Illinois Income Tax Act (Act)

(" 35 ILCS 5/201(a) (West 2010)) imposes an income tax
“on the privilege of earning or receiving income in or as a
resident of this State.” The parties focus their arguments on
the question of whether the plaintiffs were Illinois residents
during the relevant time period. Although there are many
ltlinois decisions defining the concept of residency in several
different contexts, those decisions are not controlling here.
As explained in the Department's regulations related to the
Act, “[t]he term ‘resident’ is defined differently for different
purposes. For example, an individual may be a ‘resident’ for
Hlinois income tax purposes but not a ‘resident’ eligible to
vote.” 86 [ll. Adm. Code 100.3020(i)}(2012).

T 14 In lieu of citing unrelated case law, the parties rely
primarily on the controlling statutes and regulations. The first
of those statutes, section 1501(a)(20)(A) of the Act, defines
the word “resident” as “an individual (i) who is in this State
for other than a temporary or transitory purpose during the
taxable year; or (ii) who is domiciled in this State but is absent
from the State for a temporary or transitory purpose during the

taxable year.” 35 ILCS 5/1501(a)(20)(A) (West 2010). The

Act further explains the term “resident” in p section 1501(a)
(17), which defines the term “part-year resident” as follows:

“The term ‘part-year resident’ means an individual who
became a resident **523 *325 during the taxable year
or ceased to be a resident during the taxable year. Under

" Section 1501(a)(20)(A)(i) residence commences with
presence in this State for other than a temporary or
transitory purpose and ceases with absence from this State
for other than a temporary or transitory purpose. Under

© " Section 1501(a)(20)(A)(ii) residence commences with
the establishment of domicile in this State and ceases with

the establishment of domicile in another State.” 35ILCS
5/1501(a)(17) (West 2010).

9 15 The Department's regulations expound on these
definitions of “resident™:

“The purpose of the general definition is to include in the
category of individuals who are taxable on their entire net
income, regardless of whether derived from sources within
or without Illinois, all individuals who are physically
present in Illinois enjoying the benefit of its government,
except those individuals who are here temporarily, and to
exclude from this category, all individuals, who, although
domiciled in Illinois, are outside Illinois for other than
temporary and transitory purposes, and, hence, do not
obtain the benefit of Illinois government. If an individual
acquires the status of a resident by virtue of being
physically present in Illinois for other than temporary or
transitory purposes, he remains a resident even though
temporarily absent from Illinois. If, however, he leaves
lllinois for other than temporary or transitory purposes,
he thereupon ceases to be a resident. If an individual
is domiciled in Illinois, he remains a resident unless he
is outside Illinois for other than temporary or transitory
purposes.” 86 Ill. Adm. Code 100.3020(b).

b
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§ 16 Under the above statutory and regulatory language,
individuals are considered Illinois residents if they are present
in the state for other than a “temporary or transitory purpose”
or are “domiciled” in Illinois but leave for a temporary

or transitory purpose. 35 ILCS 5/1501¢a)(20)(A) (West
2010). If individuals leave the state for other than a temporary
or transitory purpose, or establish domicile elsewhere, they

cease to be Illinois residents. .~ 35 [LCS 5/1 501(a)(17) (West
2010). The plaintiffs here were admittedly Illinois residents
prior to their move to Florida in 1995. The questions for
us are whether their move to Florida constituted a change
in domicile or a departure from Illinois for “other than a
temporary or transitory purpose” so that they lost their Illinois
residency, and, conversely, whether their periodic returns to
Illinois were for “other for a temporary or transitory purpose”
so that they should be classified as Illinois residents.

§ 17 We begin by examining whether the plaintiffs can be
said to have changed their domicile to Florida. Although the
Act does not define the term “domicile,” the Department's
regulations do:

“Domicile has been defined as the place where an
individual has his true, fixed, permanent home and
principal establishment, the place to which he intends to
return whenever he is absent. It is the place in which an
individual has voluntarily fixed the habitation of himself
and family, not for a mere special or limited purpose, but
with the present intention of making a permanent home,
until some unexpected event shall occur to induce him to
adopt some other permanent home. Another definition of
‘domicile’ consistent with the above is the place where an
individual has fixed his habitation and has a permanent
residence without any present intention of permanently
removing therefrom. An individual can at any one time
have but one domicile. If an individual has acquired
**524 *326 a domicile at one place, he retains that
domicile until he acquires another elsewhere. Thus, if an
individual, who has acquired a domicile in California,
for example, comes to Illinois for a rest or vacation
or on business or for some other purpose, but intends
either to return to California or to go elsewhere as soon
as his purpose in Illinois is achieved, he retains his
domicile in California and does not acquire a domicile
in Illinois. Likewise, an individual who is domiciled in
[llinois and who leaves the state retains his Illinois domicile
as long as he has the definite intention of returning to
Illinois. On the other hand, an individual, domiciled in
California, who comes to Illinois with the intention of

remaining indefinitely and with no fixed intention of
returning to California loses his California domicile and
acquires an Illinois domicile the moment he enters the
state. Similarly, an individual domiciled in Illinois loses his
IHlinois domicile:

1) by locating elsewhere with the intention of establishing
the new location as his domicile, and

2) by abandoning any intention of returning to Iltinois.” 86
Hl. Adm. Code 100.3020(d).

9 18 As the defendants observe in their brief, this definition of
“domicile” closely tracks the definition Illinois law ascribes

the term generally. See, e.g.,  Viking Dodge Inc. v. Hoffman,
147 1l1.App.3d 203, 205, 101 Il.Dec. 33, 497 N.E.2d 1346
(1986) (“The four elements required for a change of domicile
are physical abandonment of the first domicile; an intent not
to return to the first domicile; physical presence in the new
domicile; and an intent to make that one's domicile.”) Here,
there is no dispute that, in 1995, the plaintiffs physically
left their Illinois home, renounced their Illinois residency,
physically moved to Florida, and declared Florida their
domicile. The difficulty comes in determining whether the
plaintiffs “abandon[ed] any intention of returning” to their
Hlinois home.

9 19 After their move, the plaintiffs split their time roughly
equally between the two states. Thus, in some sense, the
plaintiffs have maintained an intent to return to both Iilinois
and Florida for approximately half of their time throughout
the relevant period. However, as the regulations explain,
individuals may have only one domicile, and none of the
parties propose that the plaintiffs' domicile alternated between
the two states. Accordingly, this concept of “intent to return”
cannot govern our result. Instead, we rely on the concept of
domicile as an intended permanent home (and of “return”
as a permanent, indefinite, or lengthy return). In that sense,
the plaintiffs chose Florida as their domicile. Although they
maintained contacts and memberships (and real property
holdings) in Illinois after their 1995 move, the plaintiffs
changed their voter registrations to Florida, paid Florida
income taxes, obtained residency cards and drivers' licenses in
Florida, and even filed a declaration of their Florida residency.
Thus, the plaintiffs' intent is quite clear: they wished to
establish Florida as their permanent residence in 1993, even
though they planned to keep ties in Illinois and have regular
seasonal visits. That is, the plaintiffs intended to live in
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Florida for half the year and visit Illinois, not the other way
around.

¥ 20 Our conception of “domicile” finds harmony with
the regulatory explanation of the other major component
of a residency analysis under the Act: the idea of
individuals' presence in, or departure from, the state being
for a “temporary or transitory purpose.” The Department's
regulations define this phrase at some length:

*327 **525 “Whether or not the purpose for which
an individual is in Illinois will be considered temporary
or transitory in character will depend upon the facts and
circumstances of each particular case. It can be stated
generally, however, that if an individual is simply passing
through Illinois on his way to another state, or is here
for a brief rest or vacation, or to complete a particular
transaction, or perform a particular contract, or fulfill a
particular engagement, which will require his presence in
Hlinois for but a short period, he is in Illinois for temporary
or transitory purposes, and will not be a resident by virtue of
his presence here. If, however, an individual is in Illinois to
improve his health and his illness is of such a character as to
require a relatively long or indefinite period to recuperate,
or he is here for business purposes which will require a
long or indefinite period to accomplish, or is employed
in a position that may last permanently or indefinitely,
or has retired from business and moved to Illinois with
no definite intention of leaving shortly thereafter, he is in
Illinois for other than temporary or transitory purposes,
and, accordingly, is a resident taxable upon his entire net
income even though he may also maintain an abode in some
other state.” 86 Ill. Adm. Code 100.3020(c).

9 21 This prefatory portion of the regulatory definition
provides us little guidance. The plaintiffs' presence in Iilinois
was not “simply passing through * * * here for a brief * * *
vacation, or to complete a particular transaction,” or the like,
nor was their presence “long or indefinite” or “permanent[ } or
indefinite[ ].” 86 I1l. Adm. Code 100.30209c¢). The regulations
follow, however, with several helpful illustrations:

“1) Example 1. X is domiciled in Fairbanks, Alaska, where
he had lived for 50 years and had accumulated a large
fortune. For medical reasons, X moves to Illinois where
he now spends his entire time, except for yearly summer
trips of about three or four months duration to Fairbanks.
X maintains an abode in Illinois and still maintains, and
occupies on visits there, his old abode in Fairbanks.
Notwithstanding his abode in Fairbanks, because his yearly

sojourn in Illinois is not temporary or transitory, he is a
resident of Illinois, and is taxable on his entire net income.

AGENCY NOTE: If in the foregoing example, the facts
are reversed so that Illinois is the state of original
domicile and Alaska is the state in which the person
is present for the indicated periods and purposes, X
is not a resident of Illinois within the meaning of the
law, because he is absent from Illinois for other than
temporary or transitory purposes.

2) Example 2. Until the summer of 1969, Y admitted
domicile in Illinois. At that time, however, to avoid the
Illinois income tax, Y declared himself to be domiciled
in Nevada, where he had a summer home. Y moved his
bank accounts to banks in Nevada, and each year thereafter
spent about three or four months in Nevada. He continued
to spend six or seven months of each year at his estate
in Hlinois, which he continued to maintain, and continued
his social club and business connections in Illinois. The
months not spent in Nevada or Illinois he spent traveling
in other states. Y is a resident of Illinois and is taxable on
his entire net income, for his sojourns in Illinois are not for
temporary or transitory purposes.

AGENCY NOTE: If, in the foregoing example, the facts
are reversed so that Nevada is the state of his original
domicile, and the state in which the #**526 *328
person is present for the indicated periods and purposes,
Y is not a resident of Illinois within the meaning of the
law because he is absent from Illinois for other than
temporary or transitory purposes.

3) Example 3. B and C, husband and wife, domiciled in
Minnesota where they maintain their family home, come
to Illinois each November and stay here until the middle
of March. Originally they rented an apartment or house
for the duration of their stay here but three years ago they
purchased a house here. The house is either rented or put
in the charge of a caretaker from March to November. B
has retired from active control of his Minnesota business
but still keeps office space and nominal authority in it. He
belongs to clubs in Minnesota, but to none in Illinois. He
has no business interests in I1linois. C has little social life in
[llinois, more in Minnesota, and has no relatives in Illinois.
Neither B nor C is a resident of Illinois. The connection
of each to Minnesota, the state of domicile, in each year
is closer than it is to Illinois. Their presence here is for
temporary or transitory purposes.
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AGENCY NOTE: If, in the foregoing example, the facts
are reversed so that [llinois is the state of domicile and
B and C are visitors to Minnesota, B and C are residents
of Illinois.” 86 I1l. Adm. Code 100.3020(c).

9 22 The most challenging aspect of this case is the fact
that the plaintiffs split their time roughly equally between
Florida and Illinois. However, the above examples make clear
that this level of time-splitting does not render individuals'
presence in Illinois other than “temporary or transitory.” In
the first two examples above, the hypothetical individuals'
three- to four-month yearly trips to another state do not affect
their residency, because other factors regarding their intent
are considered controlling. The third example is particularly
telling. In this example, the hypothetical individuals spend
over four months in Illinois and actually own a home in
[llinois, but are nonetheless considered Minnesota residents
because “[t]he connection of each to Minnesota * * * in each
year is closer than it is to Illinois.” The same holds true here.
Although the plaintiffs maintain some Illinois ties, including
social club memberships and the continued ownership of
their longtime home, the stipulated facts demonstrate their
much stronger connection to Florida. As noted, they spend
more money on Florida social clubs, hold drivers' licenses
and residency cards in Florida, and vote in Florida. Mr.
Cain uses a Florida telephone number, Although the ties
between Illinois and their companies continue, the plaintiffs
have distanced themselves from their companies. Likewise,
although the plaintiffs' charitable foundation is still involved
in Illinois causes, the plaintiffs have begun to shift its focus
to Florida. The plaintiffs also spend more money in Florida
than in Illinois, and they have purchased burial plots in
Florida. All of these facts demonstrate the plaintiffs' much
stronger connection to Florida than to Illinois. Based on the
examples given in the regulations' definition of “temporary
and transitory purpose,” the regularity and duration of the
plaintiffs' visits to Illinois do not affect their residency status
in the face of this disparity in connections.

9 23 One last portion of the Department's regulations lends
further support to our conclusion that the plaintiffs were

not lllinois residents for purposes of the Act during the
relevant period. After laying out the above definitions, the
Department's regulations list types of evidence that may help
to determine whether an individual is an Illinois resident.
Those **527 *329 types of evidence include evidence of
“voter registration, automobile or drivers license registration,
filing an income tax return as a resident of another state, home
ownership or rental agreements, club and/or organizational
memberships and participation, telephone and/or other utility
usage over a duration oftime.” 86 11l. Adm. Code 100.3020(g)
(1). Because we have already described the plaintiffs’ actions
at length, we will not repeat those facts to discuss each of
these types of evidence individually. Instead, we note that the
balance of these factors leads us to conclude that, for purposes
of the Act, the plaintiffs were residents of Florida, and not
Hlinois, during the relevant time period. For that reason,
and for the reasons stated above, we reject the defendants'
argument that the circuit court erred in granting summary
judgment to the plaintiffs.

7 24 Although the plaintiffs have filed a cross-appeal, their
cross-appeal is devoted to providing another, separate basis
for excusing them from Illinois income tax for the relevant
time period. In their brief, the plaintiffs explain that their
cross-appeal “will be unnecessary to decide if [we] affirm[ ]”
the circuit court's judgment. Because we do, indeed, affirm the
circuit court's judgment, we dismiss the cross-appeal as moot.

9 25 For the foregoing reasons, we affirm the judgment of the
circuit court and dismiss the plaintiffs’ cross-appeal.

126 Affirmed; cross-appeal dismissed.

Justices KARNEZIS and ROCHFORD concurred in the
judgment and opinion.

All Citations

2012 IL App (1st) 112833, 975 N.E.2d 321, 363 1ll.Dec. 519
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13
DEPARTMENT OF REVENUE

NOTICE OF ADOPTED AMENDMENT

Heading of the Part: Income Tax

Code Citation: 86 1. Adm. Code 100

Section Number: Adopted Action:
100.3020 i Amendment

Statutory Authority: 35 ILCS 5/1501(a)(20)

Effective Date of Rulemaking: April 19,2013

Does this rulemaking contai}’n an automatic repeal date? No
Does this rulemaking contain incorporations by reference? No

A copy of the adopted amendment, including any material incorporated by reference, is
on file in the Department of Revenue's principal office and is available for public
inspection.

Notice of Proposal published in the /llinois Register: 36 Iil. Reg. 18149; December 28,
2012

Has JCAR issued a Statement of Objection to this Rulemaking? No

Differences between Proposal and Final Version: Several non-substantive grammatical
corrections were made and in Section 100.2030(h) changed 574 to 571. These changes
were made in agreement with JCAR.

In Section 100.3020(g)(1) in the first sentence afier "all cases to" added "establish
residency or nonresidency or to" and after “presumption of residence” struck "or
nonresidence". These changes were made based upon comments received during the
First Notice period. N
Have all the changes agreed upon by the agency and JCAR been made as indicated in the
agreements issued by JCAR? Yes

Will this rulemaking replace any emergency rulemaking currently in effect? No

Are there any proposed rulemakings pending on this Part? No
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DEPARTMENT OF REVENUE
NOTICE OF ADOPTED AMENDMENT
15)  Summary and Purpose of Rulemaking: This rulemaking amends the regulation providing
guidance on determining whether or not an individual is a resident of Illinois to address

issues that have arisen in recent years.

16)  Information and guestions regarding this adopted amendment shall be directed to:

Paul Caselton

Deputy General Counsel — Income Tax
Legal Services Office

Hlinois Department of Revenue

101 West Jefferson

Springfield, lllinois 62794

217/782-7055

The full text of the Adopted Amendment begins on the next page:
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DEPARTMENT OF REVENUE
NOTICE OF ADOPTED AMENDMENT

TITLE 86: REVENUE
CHAPTER I: DEPARTMENT OF REVENUE

PART 100
INCOME TAX

SUBPART A: TAX IMPOSED

Section
100.2000 Introduction
100.2050 Net Income (1ITA Section 202)

SUBPART B: CREDITS

Section

100.2100 Replacement Tax Investment Credit Prior to January 1, 1994 (1ITA 201(e))
100.2101 Replacement Tax Investment Credit (IITA 201(e))

100.2110 Investment Credit; Enterprise Zone and River Edge Redevelopment Zone (I1ITA

201(f))
100.2120 Jobs Tax Credit; Enterprise Zone and Foreign Trade Zone or Sub-Zone (IITA

201(g)
100.2130 Investment Credit; High Impact Business (11'TA 201(h))
100.2140 Credit Against Income Tax for Replacement Tax (IITA 201(i))
100.2150 Training Expense Credit (1ITA 201(j))
100.2160 Research and Development Credit (1ITA 201(k))
100.2163 Environmental Remediation Credit (IITA 201(1))
100.2165 Education Expense Credit (II'TA 201(m))
100.2170 Tax Credits for Coal Research and Coal Utilization Equipment (IITA 206)
100.2180 Credit for Residential Real Property Taxes (I1TA 208)
100.2185 Film Production Services Credit (1ITA 213)
100.2190 Tax Credit for Affordable Housing Donations (IITA Section 214)
100.2193 Student-Assistance Contributions Credit (IITA 218)
100.2195 Dependent Care Assistance Program Tax Credit (IITA 210)
100.2196 Employee Child Care Assistance Program Tax Credit (ITA Section 210.5)
100.2197 Foreign Tax Credit (IITA Section 601(b)(3))
100.2198 Economic Development for a Growing Economy Credit (IITA 211)
100.2199 lllinois Earned Income Tax Credit (1ITA Section 212)

SUBPART C: NET OPERATING LOSSES OF UNITARY BUSINESS GROUPS
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Section
100.2200

100.2210

100.2220

100.2230

100.2240

100.2250

Section
100.2300

100.2310
100.2320
100.2330

100.2340

DEPARTMENT OF REVENUE
NOTICE OF ADOPTED AMENDMENT

OCCURRING PRIOR TO DECEMBER 31, 1986

Net Operating Losses Occurring Prior to December 31, 1986, of Unitary Business
Groups: Treatment by Members of the Unitary Business Group. (IITA Section
202) — Scope

Net Operating Losses Occurring Prior to December 31, 1986, of Unitary Business
Groups: Treatment by Members of the Unitary Business Group (IITA Section
202) - Definitions

Net Operating Losses Occurring Prior to December 31, 1986, of Unitary Business
Groups: Treatment by Members of the Unitary Business Group. (IITA Section
202) — Current Net Operating Losses: Offsets Between Members

Net Operating Losses Occurring Prior to December 31, 1986, of Unitary Business
Groups: Treatment by Members of the Unitary Business Group. (IITA Section
202) — Carrybacks and Carryforwards

Net Operating Losses Occurring Prior to December 31, 1986, of Unitary Business
Groups: Treatment by Members of the Unitary Business Group: (HITA Section
202) - Effect of Combmed Net Operating Loss in Computing Illinois Base
Income

Net Operating Losses Occurring Prior to December 31, 1986, of Unitary Business
Groups: Treatment by Members of the Unitary Business Group: (IITA Section
202) - Deadline for Filing Claims Based on Net Operating Losses Carried Back
From a Combined Apportionment Year

SUBPART D: ILLINOIS NET LOSS DEDUCTIONS FOR LOSSES
OCCURRING ON OR AFTER DECEMBER 31, 1986

Illinois Net Loss Deduction for Losses Occurring On or After December 31, 1986
(IITA 207)

Computation of the Illinois Net Loss Deduction for Losses Occurring On or After
December 31, 1986 (1ITA 207)

Determination of the Amount of llinois Net Loss for Losses Occurring On or
After December 31, 1986

Itlinois Net Loss Carrybacks and Net Loss Carryovers for Losses Occurring On or
After December 31, 1986

Ilinois Net Losses and Illinois Net Loss Deductions for Losses Occurring On or
After December 31,,1986, of Corporations that are Members of a Unitary
Business Group: Separate Unitary Versus Combined Unitary Returns
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DEPARTMENT OF REVENUE

NOTICE OF ADOPTED AMENDMENT
Ilinois Net Losses and Illinois Net Loss Deductions, for Losses Occurring On or

After December 31, 1986, of Corporations that are Members of a Unitary
Business Group: Changes in Membership

SUBPART E: ADDITIONS TO AND SUBTRACTIONS FROM TAXABLE INCOME OF
INDIVIDUALS, CORPORATIONS, TRUSTS AND ESTATES AND PARTNERSHIPS

Section

100.2405
100.2410
100.2430
100.2435

100.2450
100.2455

100.2470

100.2480

100.2490

Section
100.2510

100.2580

100.2590

Gross Income, Adjusted Gross Income, Taxable Income and Base Income
Defined; Double Deductions Prohibited; Legislative Intention (IITA Section
203(e), (g) and (h))

Net Operating Loss Carryovers for Individuals, and Capital Loss and Other
Carryovers for All Taxpayers (IITA Section 203)

Addition and Subtraction Modifications for Transactions with 80-20 and
Noncombination Rule Companies

Addition Modification for Student-Assistance Contribution Credit (IITTA Sections
203(a)(2)(D-23), (b)(2XE-16), (c)(2)(G-15), (d)(2)(D-10))

IIT Refunds (1ITA Section 203(a)(2)(H), (b)(2)F), (c)(2)(J) and (d)(2)(F))
Subtraction Modification: Federally Disallowed Deductions (IITA Sections
203(a)2)(M), 203(b)(2)(1), 203(c)}(2)(L) and 203(d)(2)(J))

Subtraction of Amounts Exempt from Taxation by Virtue of 1llinois Law, the
lllinois or U.S. Constitutions, or by Reason of U.S. Treaties or Statutes (IITA
Sections 203(a)(2)(N), 203(b)(2)(1), 203(c)(2)(K) and 203(d)(2)}G))

Enterprise Zone Dividend Subtraction (11'TA Sections 203(a)(2)(J), 203(b)(2)(K),
203(c)(2)(M) and 203(d)(2)(K))

Foreign Trade Zope/High Impact Business Dividend Subtraction (IITA Sections
203(a)(2)(K), 203(bY}(2)(L), 203(c)(2)(0), 203(d)2)XM})

SUBPART F: BASE INCOME OF INDIVIDUALS

Subtraction for Contributions to lllinois Qualified Tuition Programs (Section 529
Plans) (IITA Section 203(a)(2)(Y)

Medical Care Savings Accounts (IITA Sections 203(a)(2)(D-5), 203(a)(2)(S) and
203(a)2)(T))

Taxation of Certain Employees of Railroads, Motor Carriers, Air Carriers and
Water Carriers

SUBPART G: BASE INCOME OF TRUSTS AND ESTATES
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DEPARTMENT OF REVENUE

NOTICE OF ADOPTED AMENDMENT

Section

100.2655 Subtraction Modification for Enterprise Zone and River Edge Redevelopment
Zone Interest (11TA Section 203(b)(2)(M))

100.2680 Capital Gain Income of Estates and Trusts Paid to or Permanently Set Aside for
Charity (Repealed)

SUBPART I: GENERAL RULES OF ALLOCATION AND
APPORTIONMENT OF BASE INCOME

Section

100.3000 Terms Used in Article 3 (IITA Section 301)

100.3010 Business and Nonbusiness Income (IITA Section 301)
100.3015 Business Income Election (IITA Section 1501)
100.3020 Resident (IITA Section 301)

SUBPART J: COMPENSATION

Section |

100.3100 Compensation (IITA Section 302)

100.3110 State (IITA Section 302)

100.3120 Allocation of Compensation Paid to Nonresidents (IITA Section 302)

SUBPART K: NON-BUSINESS INCOME OF PERSONS OTHER THAN RESIDENTS

Section

100.3200 Taxability in Other State (11TA Section 303)

100.3210 Commercial Domicile (IITA Section 303)

100.3220 Allocation of Certain Items of Nonbusiness Income by Persons Other Than
Residents (IITA Section 303)

SUBPART L: BUSINESS INCOME OF PERSONS OTHER THAN RESIDENTS

Section

100.3300 Allocation and Apportionment of Base Income (IITA Section 304)

100.3310 Business Income of Persons Other Than Residents (11'TA Section 304) — In
General .

100.3320 Business Income of Persons Other Than Residents (IITA Section 304) —-
Apportionment (Repealed)
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100.3330

100.3340
100.3350
100.3360
100.3370
100.3371
100.3373
100.3380
100.3390
100.3400

100.3405
100.3420

100.3500

Section
100.4500

Section

100.5000
100.5010
100.5020
100.5030

100.5040
100.5050
100.5060
100.5070
100.5080

i3
DEPARTMENT OF REVENUE

NOTICE OF ADOPTED AMENDMENT

Business Income of Persons Other Than Residents (II'TA Section 304) -
Allocation

Business Income of Persons Other Than Residents (IITA Section 304)

Property Factor (II'TA Section 304)

Payroll Factor (IITA Section 304)

Sales Factor (IITA Section 304)

Sales Factor for Telecommunications Services

Sales Factor for Publishing

Special Rules (HITA Section 304)

Petitions for Alternative Allocation or Apportionment (IITA Section 304(f))
Apportionment of Business Income of Financial Organizations for Taxable Years
Ending Prior to December 31, 2008 (IITA Section 304(c))

Apportionment of Business Income of Financial Organizations for Taxable Years
Ending on or after December 31, 2008 (I1TA Section 304(c))

Apportionment of Business Income of Insurance Companies (1ITA Section
304(b))

Allocation and Apportionment of Base Income by Nonresident Partners

SUBPART M: ACCOUNTING

Carryovers of Tax Attributes (IITA Section 405)

SUBPART N: TIME AND PLACE FOR FILING RETURNS

Time for Filing Returns: Individuals (IITA Section 505)

Place for Filing Returns: All Taxpayers (IITA Section 505)

Extensions of Time for Filing Returns: All Taxpayers (IITA Section 505)
Taxpayer's Notification to the Department of Certain Federal Changes Arising in
Federal Consolidated Return Years, and Arising in Certain Loss Carryback Years
(IITA Section 506)

Innocent Spouses

Frivolous Returns

Reportable Transactions

List of Investors in Potentially Abusive Tax Shelters and Reportable Transactions
Registration of Tax Shelters (IITA Section 1405.5)

SUBPART O: COMPOSITE RETURNS
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Section

100,5100
100.5110
100.5120
100.5130
100.5140
100.5150
100.5160
100.5170
100.5180

Section

100.5200
100.5201
100.5205
100.5210
100.5215
100.5220
100.5230
100.5240
100.5250
100.5260
100.5265
100.5270
100.5280

Section

100.7000
100.7010
100.7020
100.7030
100.7035

100.7040

13
DEPARTMENT OF REVENUE

NOTICE OF ADOPTED AMENDMENT

Composite Returns: Eligibility

Composite Returns: Responsibilities of Authorized Agent
Composite Returns: Individual Liability

Composite Returns: Required forms and computation of Income
Composite Returns: Estimated Payments

Composite Returns: Tax, Penalties and Interest

Composite Returns: Credits on Separate Returns

Composite Returns: Definition of a "Lloyd's Plan of Operation”
Composite Returns: Overpayments and Underpayments

SUBPART P: COMBINED RETURNS

Filing of Combined Returns

Definitions and Miscellaneous Provisions Relating to Combined Returns
Election to File a Combined Return

Procedures for Elective and Mandatory Filing of Combined Returns
Filing of Separate Unitary Returns

Designated Agent for the Members

Combined Estimated Tax Payments

Claims for Credit of Overpayments

Liability for Combined Tax, Penalty and Interest

Combined Amended Returns

Common Taxable Year

Computation of Combined Net Income and Tax

Combined Return Issues Related to Audits

SUBPART Q: REQUIREMENT AND AMOUNT OF WITHHOLDING

Requirement of Withholding (IITA Section 701)

Compensation Paid in this State (IITA Section 701)

Transacting Business Within this State (IITA Section 701)

Payments to Residents (1ITA Section 701)

Nonresident Partners, Subchapter S Corporation Shareholders, and Trust
Beneficiaries (IITA Section 709.5)

Employer Registration (II'TA Section 701)
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100.7050 Computation of Amount Withheld (1ITA Section 702)
100.7060 Additional Withholding (1ITA Section 701)
100.7070 Voluntary Withholding (1ITA Section 701)
100.7080 Correction of Underwithholding or Overwithholding (IITA Section 701)
100.7090 Reciprocal Agreemeént (IITA Section 701)
100.7095 Cross References
SUBPART R: AMOUNT EXEMPT FROM WITHHOLDING
Section
100.7100 Withholding Exemption (II'TA Section 702)
100.7110 Withholding Exemption Certificate (IITA Section 702)
100.7120 Exempt Withholding Under Reciprocal Agreements (IITA Section 702)
SUBPART S: INFORMATION STATEMENT
Section
100.7200 Reports for Employee (IITA Section 703)
SUBPART T: EMPLOYER'S RETURN AND PAYMENT OF TAX WITHHELD
Section N
100.7300 Returns and Payments of Income Tax Withheld from Wages (IITA Sections 704

and 704A) .

100.7310 Returns Filed and Payments Made on Annual Basis (IITA Section 704)

100.7320 Time for Filing Returns and Making Payments for Taxes Required to Be
Withheld Prior to January 1, 2008 (IITA Section 704)

100.7325 Time for Filing Returns and Making Payments for Taxes Required to Be
Withheld On or After January 1, 2008 (IITA Section 704A)

100.7330 Payment of Tax Required to be Shown Due on a Return (I1'TA Sections 704 and
704A)

100.7340 Correction of Underwithholding or Overwithholding (IITA Section 704)

100.7350 Domestic Service Employment (IITA Sections 704 and 704A)

100,7360 Definitions and Special Provisions Relating to Reporting and Payment of Income
Tax Withheld (IITA Sections 704 and 704A)

100.7370 Penalty and Interest Provisions Relating to Reporting and Payment of Income Tax
Withheld (IITA Sections 704 and 704A)

SUBPART U: ESTIMATED TAX PAYMENTS
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Section

100.9000
100.9010
100.9020

Section
100.9100

Section
100.9200
1009210

Section

100.9300
100.9310
100.9320
100.9330

Section

100.9400
100.9410
100.9420
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Payment of Estimated Tax (IITA Section 803)
Failure to Pay Estimated Tax (IITA Sections 804 and 806)

SUBPART V: COLLECTION AUTHORITY
General Income Tax Procedures (1ITA Section 901)
Collection Authority (1ITA Section 901)
Child Support Collection (IITA Section 901)

SUBPART W: NOTICE AND DEMAND

Notice and Demand (IITA Section 902)

SUBPART X: ASSESSMENT

Assessment ([ITA Section 903)
Waiver of Restrictions on Assessment (IITA Section 907)

SUBPART Y: DEFICIENCIES AND OVERPAYMENTS

Deficiencies and Overpayments (IITA Section 904)

Application of Tax Payments Within Unitary Business Groups (II'TA Section 603)
Limitations on Notices of Deficiency (IITA Section 905)

Further Notices of Deficiency Restricted (IITA Section 906)

SUBPART Z: CREDITS AND REFUNDS
Credits and Refunds (IITA Section 909)
Limitations on Clairas for Refund (IITA Section 911)

Recovery of Erroneous Refund (IITA Section 912)

SUBPART AA: INVESTIGATIONS AND HEARINGS
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Section

100.9500 Access to Books and Records (IITA Section 913)

100.9505 Access to Books and Records — 60-Day Letters (1ITA Section 913) (Repealed)
100.9510 Taxpayer Representation and Practice Requirements

100.9520 Conduct of Investigations and Hearings (IITA Section 914)

100.9530 Books and Records

SUBPART BB: JUDICIAL REVIEW

Section
100.9600 Administrative Review Law (IITA Section 1201)

SUBPART CC: DEFINITIONS

Section

100.9700 Unitary Business Group Defined (IITA Section 1501)

100.9710 Financial Organizations (1ITA Section 1501)

100.9720 Nexus

100.9730 Investment Partnerships (IITA Section 1501(a)(11.5))

100.9750 Corporation, Subchapter S Corporation, Partnership and Trust Defined (1ITA
Section 1501)

SUBPART QD: LETTER RULING PROCEDURES

Section
100.9800 Letter Ruling Procedures

SUBPART EE: MISCELLANEQOUS

Section
100.9900 Tax Shelter Voluntary Compliance Program

100.APPENDIX A Business Income Of Persons Other Than Residents
100.TABLE A Example of Unitary Business Apportionment
100.TABLEB  Example of Unitary Business Apportionment for Groups Which
Include Members Using Three-Factor and Single-Factor Formulas

AUTHORITY: Implementing the lllinois Income Tax Act [35 ILCS 5] and authorized by
Section 1401 of the Illinois Income Tax Act [35 ILCS 5/1401].
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SOURCE: Filed July 14, 1971, effective July 24, 1971; amended at 2 11l. Reg. 49, p. 84,
effective November 29, 1978; amended at 5 [1l. Reg. 813, effective January 7, 1981; amended at
511l. Reg. 4617, effective April 14, 1981; amended at 5 11l. Reg. 4624, effective April 14, 1981;
amended at 5 [1l. Reg. 5537, effective May 7, 1981; amended at 5 Ill. Reg. 5705, effective May
20, 1981; amended at 5 I11. Reg. 5883, effective May 20, 1981; amended at 5 [1l. Reg. 6843,
effective June 16, 1981; amended at 5 1li. Reg. 13244, effective November 13, 1981; amended at
5 I1L Reg. 13724, effective November 30, 1981; amended at 6 Ill. Reg. 579, effective December
29, 1981; amended at 6 11l. Reg. 9701, effective July 26, 1982; amended at 7 1Il. Reg. 399,
effective December 28, 1982; amended at 8 I1l. Reg. 6184, effective April 24, 1984; codified at 8
HI. Reg. 19574; amended at 9 lil. Reg. 16986, effective October 21, 1985; amended at 9 111, Reg.
685, effective December 31, 1985; amended at 10 11l. Reg. 7913, effective April 28, 1986;
amended at 10 llI. Reg. 19512, effective November 3, 1986; amended at 10 Iil. Reg. 21941,
effective December 15, 1986; amended at 11 11l Reg. 831, effective December 24, 1986;
amended at 11 Ill. Reg, 2450, effective January 20, 1987; amended at 11 1Il. Reg. 12410,
effective July 8, 1987; amended at 11 1ll. Reg. 17782, effective October 16, 1987; amended at 12
ll. Reg. 4865, effective February 25, 1988; amended at 12 [il. Reg. 6748, effective March 25,
1988; amended at 12 1. Reg. 11766, effective July 1, 1988; amended at 12 1lI. Reg. 14307,
effective August 29, 1988; amended at 13 11l. Reg. 8917, effective May 30, 1989; amended at 13
Il Reg. 10952, effective June 26, 1989; amended at 14 Ill. Reg. 4558, effective March 8, 1990;
amended at 14 1ll. Reg. 6810, effective April 19, 1990; amended at 14 1Il. Reg. 10082, effective
June 7, 1990; amended at 14 Ill. Reg. 16012, effective September 17, 1990; emergency
amendment at 17 [ll. Reg. 473, effective December 22, 1992, for a maximum of 150 days;
amended at 17 llI. Reg. 8869, effective June 2, 1993; amended at 17 IIl. Reg. 13776, effective
August 9, 1993; recodified at 17 11l. Reg. 14189; amended at 17 I1l. Reg. 19632, effective
November 1, 1993; amended at 17 [ll. Reg. 19966, effective November 9, 1993; amended at 18
I Reg. 1510, effective January 13, 1994; amended at 18 11l. Reg. 2494, effective January 28,
1994; amended at 18 lIl. Reg. 7768, effective May 4, 1994; amended at 19 11l. Reg. 1839,
effective February 6, 1995; amended at 19 [ll. Reg. 5824, effective March 31, 1995; emergency
amendment at 20 111, Reg. 1616, effective January 9, 1996, for a maximum of 150 days; amended
at 20 I1l. Reg. 6981, effective May 7, 1996; amended at 20 I1l. Reg. 10706, effective July 29,
1996; amended at 20 1ll. Reg. 13363, effective September 27, 1996; amended at 20 I11. Reg.
14617, effective October 29, 1996; amended at 21 11l. Reg. 958, effective January 6, 1997;
emergency amendment at 21 [ll. Reg. 2969, effective February 24, 1997, for a maximum of 150
days; emergency expired July 24, 1997; amended at 22 Ill. Reg. 2234, effective January 9, 1998;
amended at 22 11, Reg. 19033, effective October 1, 1998; amended at 22 III. Reg. 21623,
effective December 15, 1998; amended at 23 1ll. Reg. 3808, effective March 11, 1999; amended
at 24 1. Reg. 10593, effective July 7, 2000; amended at 24 [1l. Reg. 12068, effective July 26,
2000; emergency amendment at 24 [ll. Reg. 17585, effective November 17, 2000, for a
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maximum of 150 days; amended at 24 [ll. Reg. 18731, effective December 11, 2000; amended at
25 111, Reg. 4640, effective March. 15, 2001; amended at 25 I1l. Reg. 4929, effective March 23,
2001; amended at 25 1Il. Reg. 5374, effective April 2, 2001; amended at 25 11l. Reg. 6687,
effective May 9, 2001; amended at 25 1ll. Reg. 7250, effective May 25, 2001; amended at 25 [11.
Reg. 8333, effective June 22, 2001; amended at 26 111. Reg. 192, effective December 20, 2001,
amended at 26 I1l. Reg. 1274, effective January 15, 2002; amended at 26 11l. Reg. 9854, effective
June 20, 2002; amended at 26 11l. Reg. 13237, effective August 23, 2002; amended at 26 111, Reg.
15304, effective October 9, 2002; amended at 26 111, Reg. 17250, effective November 18, 2002;
amended at 27 111, Reg. 13536, effective July 28, 2003; amended at 27 Ill. Reg. 18225, effective
November 17, 2003; emergency amendment at 27 Ill. Reg. 18464, effective November 20, 2003,
for a maximum of 150 days; emergency expired April 17, 2004; amended at 28 11I. Reg. 1378,
effective January 12, 2004; amended at 28 1ll. Reg. 5694, effective March 17, 2004; amended at
28 1l1. Reg. 7125, effective April 29, 2004; amended at 28 111. Reg. 8881, effective June 11,
2004; emergency amendment at 28 Ill. Reg. 14271, effective October 18, 2004, for a maximum
of 150 days; amended at 28 Ill. Reg. 14868, effective October 26, 2004; emergency amendment
at 28 [1l. Reg. 15858, effective November 29, 2004, for a maximum of 150 days; amended at 29
l1l. Reg. 2420, effective January 28, 2005; amended at 29 Ill. Reg. 6986, effective April 26,
2005; amended at 29 I11. Reg. 13211, effective August 15, 2005; amended at 29 [11. Reg. 20516,
effective December 2, 2005; amended at 30 IIl. Reg. 6389, effective March 30, 2006; amended at
30 Ill. Reg. 10473, effective May 23, 2006; amended by 30 Iil. Reg. 13890, effective August I,
2006; amended at 30 I1l. Reg. 18739, effective November 20, 2006; amended at 31 Il]. Reg.
16240, effective November 26, 20Q7; amended at 32 Il Reg. 872, effective January 7, 2008;
amended at 32 Ill. Reg. 1407, effective January 17, 2008; amended at 32 [ll. Reg. 3400, effective
February 25, 2008; amended at 32 [1l. Reg. 6055, effective March 25, 2008; amended at 32 111,
Reg. 10170, effective June 30, 2008; amended at 32 1Il. Reg. 13223, effective July 24, 2008;
amended at 32 111, Reg. 17492, effective October 24, 2008; amended at 33 Ill. Reg. 1195,
effective December 31, 2008; amended at 33 Ill. Reg. 2306, effective January 23, 2009; amended
at 33 1ll. Reg. 14168, effective September 28, 2009; amended at 33 11l. Reg. 15044, effective
October 26, 2009; amended at 34 IlI. Reg. 550, effective December 22, 2009; amended at 34 111,
Reg. 3886, effective March 12, 2010; amended at 34 [ll. Reg. 12891, effective August 19, 2010;
amended at 35 [Il. Reg. 4223, effective February 25, 2011; amended at 35 Ill. Reg. 15092,
effective August 24, 2011; amended at 36 Ill. Reg. 2363, effective January 25, 2012; amended at
36 11l. Reg. 9247, effective June S, 2012; amended at 37 Ill. Reg. 5823, effective April 19, 2013.

SUBPART I: GENERAL RULES OF ALLOCATION AND
APPORTIONMENT OF BASE INCOME

Section 100.3020 Resident (IITA Section 301)
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General definition. The term "resident” is defined in HHTA Section 1501(a)(20) to
mean:

1) an individual who is in lllinois for other than a temporary or transitory
purpose during the taxable year or who is domiciled in lllinois but is
absent from lllinois for a temporary or transitory purpose during the
taxable year;

2) the estate of a decedent who, at his_or her death, was domiciled in Illinois;

3) a trust created by the will of a decedent who, at his_or her death, was
domiciled in Illinois; and

4) an irrevocable trust, the grantor of which was domiciled in Illinois at the
time thesueh trust became irrevocable. For the purpose of this subsection
(a)(A)subparagraph, a trust is considered irrevocable to the extent that the
grantor is not treated as the owner of the trustthereof under 26 USC 671
through 678.

Individuals. The purpose of the general definition is to include in the category of
individuals who are taxable on their entire net income, regardless of whether
derived from sources within or without Illinois, and all individuals who are
physically present in lllinois enjoying the benefit of its government, except those
individuals who are here temporarily, and to exclude from this category- all
individuals; who, although domiciled in [llinois, are outside lllinois for other than
temporary and transitory purposes: and, hence, do not obtain the benefit of Illinois
government. If an individual acquires the status of a resident by virtue of being
physically present in Illinois for other than temporary or transitory purposes, he or
she remains a resident even though temporarily absent from Illinois. If, however,
he_or she leaves Illinois for other than temporary or transitory purposes, he or
shethereupon ceases to be a resident. If an individual is domiciled in [llinois, he or
she remains a resident unless he_or she is outside Illinois for other than temporary
or transitory purposes.

Temporary or transitory purposes. Whether or not the purpose for which an
individual is in [linois will be considered temporary or transitory in character will
depend upon the facts and circumstances of each particular case. It can be stated
generally, however, that if an individual is simply passing through Hllinois on his
or her way to another state, or is here for a brief rest or vacation: or to complete a
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particular transaction, erperform a particular contract, or fulfill a particular
engagement that—whieh will require his_or her presence in Illinois for but a short
period, he or she is in |llinois for temporary or transitory purposes: and will not be
a resident by virtue of his_or her presence here. If, however, an individual is in
llinois to improve his_or her health and his_or her illness is of such a character as
to require a relatively long or indefinite period to recuperate, or he_or she is here
for business purposes lhatwhich will require a long or indefinite period to
accomplish, or is employed in a position that may last permanently or indefinitely,
or has retired from business and moved to Illinois with no definite intention of
leaving shortly thereafter, he_or she is in Illinois for other than temporary or
transitory purposes; and, accordingly, is a resident taxable upon his_or her entire
net income even though he_or she may also maintain an abode in some other state.

1) EXAMPLEExmmple 1. X is domiciled in Fairbanks, Alaska, where he had
lived for 50 years and had accumulated a large fortune. For medical
reasons, X moves to lllinois where he now spends his entire time, except
for yearly summer trips of about three or four months duration to
Fairbanks. X maintains an abode in Illinois and still maintains, and
occupies on yisits there, his old abode in Fairbanks. Notwithstanding his
abode in Fairbanks, because his yearly sojourn in lllinois is not temporary
or transitory, he is a resident of Illinois: and is taxable on his entire net
income.

AGENCY NOTE: If. in the foregoing example, the facts are reversed so
that Illinois is the state of original domicile and Alaska is the state in
which the person is present for the indicated periods and purposes, X is
not a resident of lllinois within the meaning of the law, because he is
absent from lllinois for other than temporary or transitory purposes.

2) EXAMPL Elsumple 2. Until the summer of 1969, Y admitted domicile in
Hlinois. At that time, however, to avoid the Iilinois income tax, Y declared
himself to be domiciled in Nevada, where he had a summer home. Y
moved his bank accounts to banks in Nevada: and each year thereafter
spent about three or four months in Nevada. He continued to spend six or
seven months of each year at his estate in [llinois, which he continued to
maintain, and continued his social club and business connections in
Ilinois. The months not spent in Nevada or Illinois he spent traveling in
other states. Y is a resident of [{linois and is taxable on his entire net
income, for his sojourns in Illinois are not for temporary or transitory

hh
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purposes.

AGENCY NOTE: If, in the foregoing example, the facts are reversed so
that Nevada is the state of his original domicile; and the state in which the
person is present for the indicated periods and purposes, Y is not a resident
of Illinois within the meaning of the law because he is absent from lilinois
for other than temporary or transitory purposes.

3) EXAMPLEExample 3, B and C, husband and wife, domiciled in
Minnesota where they maintain their family home, come to Illinois each
November and stay here until the middle of March. Originally they rented
an apartment or house for the duration of their stay here but three years
ago they purchased a house here. The house is either rented or put in the
charge of a caretaker from March to November. B has retired from active
control of his Minnesota business but still keeps office space and nominal
authority in it. He belongs to clubs in Minnesota, but to none in Illinois.
He has no business interests in Illinois, C has little social life in lllinois,
more in Minnesota, and has no relatives in lilinois. Neither B nor C is a
resident of Illinois. The connection of each to Minnesota, the state of
domicile, in each year is closer than it is to Illinois. Their presence here is
for temporary or transitory purposes.

AGENCY NOTE: If, in the foregoing example, the facts are reversed so
that Hlinois is the state of domicile and B and C are visitors to Minnesota,
B and C are residents of Illinois.

Domicile. Domicile has been defined as the place where an individual has his_ar
her true, fixed, permanent home and principal establishment, the place to which
he or she intends to return whenever he-is-absent. It is the place in which an
individual has voluntarily fixed the habitation of himself or hersell and family,
not for a mere special or limited purpose, but with the present intention of making
a permanent home, until some unexpected event shall occur to induce adoption
ofhim-ta-adopt some other permanent home. Another definition of "domicile"
consistent with thisthe-ubeve is the place where an individual has fixed his_or her
habitation and has a permanent residence without any present intention of
permanently movingremeviag-thereffom. An individual can at any one time have
but one domicile. If an individual has acquired a domicile at one place, he_or she
retains that domicile until he or she acquires another elsewhere. Thus, if an
individual; who has acquired a domicile in California, for example, comes to
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lllinois for a rest or vacation or on business or for some other purpose, but intends
either to return to California or to go elsewhere as soon as his_or her purpose in
[Hinois is achieved, he_or she retains his-domicile in California and does not
acquire a-domicile in Illinois. Likewise, an individual who is domiciled in llinois
and whe-leaves the Statestate retains his-Illinois domicile as long as he_or she has
the definite intention of returning to lllinois. On the other hand, an individual:
domiciled in California: who comes to lllinois with the intention of remaining
indefinitely and with no fixed intention of returning to California loses his_or her
California domicile and acquires an-lIllinois domicile the moment he_or she enters
the Statestate, Similarly, an individual domiciled in Iilinois loses his-lllinois
domicile:

) by locating elsewhere with the intention of establishing the new location
as his_or her domicile;; and

2) by abandoning any intention of returning to Illinois.

Minors. The domicile of a minor is ordinarily the same as the domicile of his_or
her parents or guardians. If the father is deceased, the domicile of a minor is
ordinarily the same as the domicile of thchis mother and vice versa. In either case,
if the minor's parents are divorced, the domicile of the minor is the same as the
domicile of the parent having custody.

Presumption of residence. The following create rebuttable presumptions of

residence. These presumptions are not conclusive and may be overcome by clear

and convincing evidence to the contraryHan-individual-spends-in-the-aggregate

WM&WMGMMMWWWMWWWM

H An individual receiving a homestead exemption (see 35 ILCS 200/15-173)
for [llinois property is presumed to be a resident of lllinois.

2) An individual who is an Hlinois resident in one vear is presumed to be a
resident in the following year if he or she is present in Hlinois more days
than he or she is present in any other state,

N
Proof of residence ¢r nonresidence
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The type and amount of proof that will be required in all cases to establish
residency or nonresidency or to rebut or overcome a presumption of
residence esneonresidenee-cannot be specified by a general regulation, but
will depend largely on the circumstances of each particular case. The
taxpayer may submit any relevant evidence to the Department for its
consideration. TheSueh evidence may include, but is not limited to,
affidavits_and: evidence of: location of spouse and dependents: voter
registration;: automobile_registration or driver'sdeivers license;
registration: filing an income tax return as a resident of another state;:
home ownership or rental agreements;: the permanent or temporary nature
of work assignments in a state: location of professional licenses: location
of medical professionals. other healthcare providers. accountants and
attorneys: club and/or organizational memberships and participation;: and
telephone and/or other utility usage over a duration of time. In appropriate
instances, the Department may request any relevant evidence thatwhich
may assist it in determining the taxpayer's place of residence.

The location of any corporation. foundation, organization or institution
that is exempt from taxation under IRC scction 303(¢)(3) to which the
taxpayer makes {inancial contributions. aifts, bequests. donations or
pledges in any amount qualifyine for a deduction as an IRC section 1 70(a)
charitable contribution or as an IRC section 2055(a) bequest, legacy.
devise or transfer is not evidence used to establish domicile or
nondomicile. or residence or nonresidence. in any state,

If an individual is presumed under this Section to be a resident for any
taxable year, he_or she should file a return for that year even though he_or
she believes he_or she was a nonresident who, as such, would not incur an
lHlinois income tax liability because he_or she would have no income
allocable or apportionable to Illinois, TheSuehs return will enable the
individual to avoid the possible imposition of penalties for failure to file
under IITA Section 1001 should it later be determined that he_or she was a
resident for the taxable year. The return should be marked as a nonresident
return, though Schedule NR is not required. The return should exhibit the
computation of net income as though the individual were a resident. The
line on the return provided for entering the tax liability should have the
following notation: "No liability — nonresident:", The return should be
accompanied by a signed statement indicating which presumption of
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residence the individual was subject to and setting forth in detail the
reasons why the individual believes he_or she was a nonresident for the
taxable year. The return should also be accompanied by any evidence,
such as certificates or affidavits, that the individual is able to obtain
showing that he or she was a nonresident for the taxable year, If the
Department is not satisfied that the individual was a nonresident, it will so
inform the individual and provide him_or_her with an opportunity to
submit additional information supporting his_ov her contention. If the
individual fails to submit additional information, or if the additional
information submitted does not, when considered with the information
appended to the return, overcome the presumption that the individual was
a resident for the taxable year, the Department will issue a notice of
deficiency asserting a liability against the individual on the following
basis:

A) that the individual is a resident for the taxable year;; and
B) that the individual's net income for the taxable year is:

i) the amount reflected, with appropriate mathematical error
adjustments under [ITA Section 903(a)(1), on the return
filed by the individual under this subsection (g)(32)(B)(i);
or

i) whatever other amount the Department has determined by
an examination under [ITA Section 904,

An individual who, for any taxable year, believes himself or herself to be a
nonresident, but who is presumed to be a resident under this Section, may
file ghis return (including a Schedule NR) as a nonresident if, as a
nonresident, he_or she incurs an lllinois income tax liability due to income
allocated or apportioned to Illinois as a nonresident. However, the return
should be accompanied by a signed statement indicating which
presumption of residence the individual is subject to and setting forth in
detail the reasons why the individual believes he or she was a nonresident
for the taxable year. The return should also be accompanied by any
evidence, such as certificates or affidavits, that the individual is able to
obtain showgng that he or she was a nonresident for the taxable year. If the
Department is not satisfied that the individual was a nonresident, it will so
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inform the individual and provide him_or her with an opportunity to
submit additional information supporting his_or her contention, If the
individual fails to submit additional information, or if the additional
information submitted does not, when considered with the information
appended to the return, overcome the presumption that the individual was
a resident for: the taxable year, the Department will issue a notice of
deficiency asserting a liability against the individual on the following
basis:

A) that the individual was a resident for the taxable year;
B) that the individual's net income for the taxable year is:

i) his_or her entire base income, as reflected on thehis return
with appropriate mathematical error adjustments under
IITA Section 903(a)(1), less the appropriate standard
exemption prescribed by [ITA Section 204; or

i) his_or her entire base income, as determined by the
Department in an examination under IITA Section 904, less
the appropriate standard exemption prescribed by [ITA
Section 204,

Military personnel. Under 50 USC App. 371574, members of the U.S. Armed
Forces (and commissioned officers of the U.S. Public Health Service) will not
cease to be domiciled in Illinois solely by reason of their assignment to duty in
other states for long periods, Domiciliaries;-doraicilinsies of other states will not
become Illinois residents under the Act solely by reason of their presence in
lllinois under military orders.

Resident: Legal Definition: Usage. The term "resident" is defined differently for
different purposes. For example, an individual may be a "resident" for Illinois
income tax purposes but not a "resident” eligible to vote (scc LITAek Section
15-1501(a)(20) ef+he-H+EA-with Sections 3-1 through 3-4 of the Election Code
[10 ILCS 5/3-1 through 3-4]). Similarly, a person may be a resident of Illinois for
Hlinois income tax purposes: and also a resident of another state for purposes of
that state's income tax law (see [ TAef: Section 15- 1501 (a)(ZO)’QM'A with
Ky. Rev. Stat. Ann. Section {41.010(17)Wis: .
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(Source: Amended at 37 [ll. Reg. 5823, effective April 19,2013)





