ILLINOIS INDEPENDENT TAX TRIBUNAL
CHICAGO, ILLINOIS

TD AUTO FINANCE LLC, ) ¥ R .
) N R g 28y
Petitioner, ) 1. AWl
vs. ) CaseNo. I TTZ f
)
ILLINOIS DEPARTMENT OF REVENUE, )
)
Respondent. )
PETITION

Petitioner, TD AUTO FINANCE LLC and its subsidiaries (“TD Auto Finance” or
“Petitioner”) petitions this Tribunal for review of a Notice of Tentative Denial of Claim issued
by Respondent ILLINOIS DEPARTMENT OF REVENUE (the “Department”). TD Auto
Finance seeks a refund of Retailers’ Occupation Tax (“ROT”) that was provisionally paid to the
State of Illinois on transactions that it financed but that the purchasers never ultimately repaid to
TD Auto Finance, resulting in bad debts and an overpayment of ROT to the state.

The Department denied TD Auto Finance’s refund request resulting in this Petition. TD
Auto Finance is entitled to a refund because it meets the express requirements of the general

refund statute and corresponding regulations governing sales tax refunds due to bad debt.

STATEMENT OF JURISDICTION

1. TD Auto Finance brings this petition pursuant to the Illinois Independent Tax

Tribunal Act 0f 2012. 35 ILCS 1010 et seq.

{40429739;2}



2. This Tribunal has jurisdiction because this matter involves a Notice of Tentative
Denial of Claim issued by the Department on December 28, 2016 with respect to a refund claim
filed for retailers’ occupation tax in excess of $15,000, exclusive of interest. 35 ILCS 1010/1-45.

3. On September 27, 2016, TD Auto Finance filed a claim for a refund of retailers’
occupation tax in the aggregate of $830,088.20 for the period of November 1, 2014 through June
30, 2016 (the “Claim Period” and collectively with the amount due, the “Claim™).

4. On December 28, 2016, The Department issued a letter, Letter ID
CNXXXX87XXX17445, stating that it had received TD Auto Finance’s refund claim but was
tentatively denying the refund claim. A copy of the Department’s Notice of Tentative Denial of

Claim is attached as Exhibit A.

THE PARTIES

5. Petitioner is TD Auto Finance LLC. Its Address is: 27777 Inkster Road,

Farmington Hills, MI 48334,
6. Petitioner’s attorneys are David E. Otero, Peter Larsen and David Blum, Akerman
LLP, 71 S. Wacker Drive, 46™ Floor, Chicago, IL 60606, (312) 634-5700.

7. Petitioner’s Tax Identification Number is 20-2614244.

TAXES ON RETAIL SALES IN ILLINOIS AND CREDIT TRANSACTIONS

8. In Hlinois, the Retailers’ Occupation Tax Act (“ROTA”) and the Use Tax Act
(“UTA”) are a complimentary tax system that is commonly referred to as “sales tax.” Kean v.
Wal-Mart Stores, Inc., 235 111.2d 351, 362-63, 919 N.E.2d 926 (Ill. 2009). Generally, the

Retailers’ Occupation Tax Act imposes a tax on persons engaged in the business of selling
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tangible personal property to purchasers for use or consumption, and it is computed based on the
retailer’s gross receipts. 35 ILCS 120/et seq.; Kean, 235 I11.2d at 362-63.

9. The Use Tax Act imposes a tax on the privilege of using tangible personal
property purchased at retail from a retailer, and the tax is computed based on the selling price of
the tangible personal property. 35 ILCS 105/ et seq.; Kean, 235 Ill.2d at 362-63. Thus, the
retailer remits the retailers’ occupation tax to the Department, and the retailer also collects the
use tax from the purchaser (its customer). Kean, 235 I11.2d at 362-63. However, the retailer is
not required to remit the use tax to the Department to the extent that it has already remitted the
retailers’ occupation tax to the Department on the same transaction. Id.

10. On credit transactions like those that are at issue in this case, a customer of the
retailer finances its purchase (both purchase price and the corresponding ROT). The lender
reimburses the retailer upfront for the full amount financed by the customer including the tax
associated with the sale, and the retailer remits the tax to the State.

11. The customer then owes the lender the amounts financed. Lender is therefore the
entity that paid the tax, and it is the entity that bears the economic burden of the tax until the
customer repays the lender for the amounts charged to the customer’s credit card. If a purchaser
defaults before repaying the entire amount of the purchase price and sales tax that was financed,
the State has collected sales tax on more than what the purchaser actually paid for the purchase,
which is contrary to the basis of the State’s sales tax system.

12, A purchaser’s default also means that the retailer remitted tax to the State that TD
Auto Finance, financed but never ultimately collected from the purchaser, and thus, TD Auto
Finance suffered a bad debt in which the burden of the tax was shifted from the purchaser to TD

Auto Finance.
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FACTS

13. TD Auto Finance is a lender that financed the purchase of motor vehicles in
[llinois during the Claim Period. All of the motor vehicles purchased that comprise the
underlying basis for the Claim were subject to Illinois retailers’ occupation tax and were
financed by TD Auto Finance (the “Purchases™).

14. The automotive retailers, at the time of sales, entered into retail installment sale
contracts with their customers for the sales of these motor vehicles.  The retailers
contemporaneously assigned to TD Auto Finance all of the retailers’ right, title and interest in the
installment sale contracts (the “Agreements”). In exchange for the assignments, TD Auto
Finance paid the retailers the amount financed under the installment sale contracts, including the
purchase price of the motor vehicles and the retailers’ occupation tax due on the sales.

15.  The retailers then reported and remitted the retailer’s occupation tax paid by TD
Auto Finance to the Department. Thus, TD Auto Finance funded and paid the retailers’
occupation tax and it bore the economic burden of that tax until such time as the purchases
repaid their obligations under the installment sale contracts.

16. Pursuant to these Agreements, TD Auto Finance paid the retailers the outstanding
purchase prices of the motor vehicles, plus any related products or services, and the
corresponding retailers’ occupation tax (i.e., the amounts owed under the accounts). Such
retailers, in turn, assigned all their rights in the accounts to TD Auto Finance, including the
retailers’ rights to seek tax refunds. Accordingly, TD Auto Finance retained or acquired any and
all rights with respect to its customers’ accounts, including the right to any and all payments

from its customers and the right to claim retailers’ occupation tax refunds or credits.
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17. The retailers reported and remitted the retailers’ occupation tax relating to the
customers’ Purchases to the Department.

18. Certain customers subsequently defaulted on their installment sales contracts and
never repaid TD Auto Finance the entire amounts financed under those contracts, including the
retailers’ occupation tax paid. In some instances, TD Auto Finance repossessed the motor
vehicles, but even after the repossessions and sales of such motor vehicles, unpaid balances
remained.

19.  TD Auto Finance charged off the unpaid balances on its books and records and
claimed a bad debt deduction for U.S. federal income tax purposes pursuant to 26 U.S.C. § 166.
These amounts that TD Auto Finance charged off on its books and records and deducted on its
federal income tax returns included the retailers’ occupation tax that was not repaid by the
purchasers.

20. Because the purchasers defaulted before re-paying the entire amount of the
purchase price and retailers’ occupation tax that was financed by TD Auto Finance, the
Department collected tax on more than what the customers ultimately paid. This is contrary to
the basis of Illinois’ sales tax system, which is premised on collecting tax on the price that the
purchaser actually pays for the items purchased.

21. Because TD Auto Finance financed the sales, it bore the economic burden of the
Purchasers’ defaults and the resulting bad debts. TD Auto Finance never collected the full sales
tax from the customers that TD Auto Finance previously paid to the retailers and that was in turn

remitted to the Department.

{40429739;2})



22. Over the period of November 1, 2014 through June 30, 2016, TD Auto Finance
incurred bad debts on these Purchases resulting in $830,088.20 in Illinois retailers’ occupation
tax that it had financed and that was previously paid to the Department.

23. On September 27, 2016, TD Auto Finance correspondingly, filed the Claim with
the Department, pursuant to 86 Ill. Admin. Code § 130.1960, for a refund in the amount of
$830,088.20 in retailer’s occupation tax for the period of November 1, 2014 through June 30,
2016.

24.  TD Auto Finance received the Department’s Notice of Tentative Denial of Claim,

dated December 28, 2016. See Exhibit A.

COUNT I
TD AUTO FINANCE IS ENTITLED TO A REFUND UNDER ILLINOIS’ GENERAL
REFUND STATUTE AND THE DEPARTMENT’S CORRESPONDING REGULATION

25. TD Auto Finance incorporates and re-alleges paragraphs 1-24 herein.

26.  The Retailers” Occupation Tax Act provides a right to a refund of overpaid taxes.
35 ILCS 120/6 (the “General Refund Statute”). The Department also recognizes the inequities
that occur with respect to the prepayment of sales related taxes on financed purchases and
subsequent bad debts, and it has addressed this specific problem in a regulation entitled “Finance
Companies and Other Lending Agents — Installment Contracts — Bad Debts.” 86 Ill. Admin.
Code § 130.1960 (the “Regulation™). TD Auto Finance is entitled to its refund of the Claim
because it meets all the requirements of the General Refund Statute and the corresponding
Regulation.  See Citibank, N.A. v. Illinois Dept. of Revenue, 2016 IL App (1*) 133650, 2016

WL 6493248 (Illinois App. Ct., Nov. 2, 2016). A copy of the decision is attached as Exhibit B.
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27.  Section 6 of the Retailers’ Occupation Tax Act (the General Refund Statute)
provides a general right to a refund for overpaid taxes. It provides, in part:

Credit memorandum or refund. If it appears, after claim therefor
filed with the Department, that an amount of tax or penalty or
interest has been paid which was not due under this Act, whether
as the result of a mistake of fact or an error of law, except as
hereinafter provided, then the Department shall issue a credit
memorandum or refund to the person who made the erroneous
payment . ...

No credit may be allowed or refund made for any amount paid by
or collected from any claimant unless it appears (a) that the
claimant bore the burden of such amount and has not been
relieved thereof nor reimbursed therefor and has not shifted such
burden directly or indirectly through inclusion of such amount in
the price of the tangible personal property sold by him or her or in
any manner whatsoever . . . .

35 ILCS 120/6 (emphasis added).

28.  The Department also has promulgated 86 Ill. Admin. Code § 130.1960 (the
“Regulation”) in order to address sales taxes that are overpaid as a result of subsequent credit
defaults. The Regulation allows a claimant who bore the burden of the overpaid taxes to obtain a
refund of those taxes. Specifically, the Regulation provides, inter alia:

(d) Bad Debts

(1) In case a retailer repossesses any tangible personal property and
subsequently resells such property to a purchaser for use or
consumption, his gross receipts from such sale of the repossessed
tangible personal property are subject to Retailers’ Occupation
Tax. He is entitled to a bad debt with respect to the original sale in
which the default has occurred to the extent to which he has paid
Retailers’ Occupation Tax on a portion of the price which he does
not collect, or which he is not permitted to retain because of being
required to make a repayment thereof to a lending agency under a
“with recourse” agreement. Retailers of tangible personal property
other than motor vehicles, watercraft, trailers and aircraft that must
be registered with an agency of this State may obtain this bad debt
credit by taking a deduction on the returns they file with the
Department for the month in which the federal income tax return
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or amended return on which the receivable is written off is filed, or
by filing a claim for credit as provided in subsection (d)(3) of this
Section....

(2) Retailers who incur bad debt on any tangible personal property
that is not repossessed may also obtain bad debt credit as provided
in subsections (d)(1) and (3).

(3) In the case of tax paid on an account receivable that
becomes a bad debt, the tax paid becomes a tax paid in error,
for which a claim for credit may be filed in accordance with
Section 6 of the Retailers’ Occupation Tax Act, on the date that

the Federal income tax return or amended return on which the
receivable is written off is filed.

86 I11. Admin. Code § 130.1960 (emphasis added).

29. Section 130.1960(d)(3) of the Regulation is controlling with regard to the Claim.
This Section specifically authorizes claimants (such as TD Auto Finance) to recover refunds
under the General Refund Statute, where tax is paid on an account receivable that subsequently
becomes a bad debt and is written off as uncollectible.

30.  In summary, the authorizing statute (the General Refund Statute — 35 ILCS 120/6)
requires the claimant to bear the burden of the tax. The Regulation similarly instructs that a
claimant that has borne the burden of the tax on an account receivable that becomes a bad debt
can obtain a refund or deduction where (1) the retailers’ occupation tax was remitted on the sale,
and (2) the account was written off as uncollectible for federal income tax purposes. Notably,
unlike Ill. Admin Code §§ 130.1960(d)(1) and (d)(2), Section (d)(3) is not explicitly limited to
“retailers,” which is consistent with the General Refund Statute.

31. Because TD Auto Finance, financed each of these transactions, the retailers’
occupation tax was remitted on such Purchases, and TD Auto Finance charged-off the balances
on each of the applicable Accounts, TD Auto Finance is therefore entitled to a refund to the

extent it bore the burden of the tax.
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WHEREFORE, TD Auto Finance requests that the Tribunal:

a) Find that TD Auto Finance is entitled to a refund of retailer’s occupation
tax in the amount of $830,088.20 for the period of November 1, 2014 through June 30,
2016 pursuant to 35 ILCS 120/6 and 86 Ill. Admin. Code § 130.1960, and

b) that the Department’s denial of TD Auto Finance’s Claim is contrary to
law and thus, the Claim is to be allowed in full, and

c) Order such further relief as the Tribunal deems appropriate.

COUNT I
TD AUTO FINANCE IS ENTITLED TO A REFUND UNDER THE GENERAL REFUND
STATUTE NOTWITHSTANDING THE DEPARTMENT’S REGULATION

32. TD Auto Finance incorporates and re-alleges paragraphs 1-24 herein.

33.  The Department has the authority “to make, promulgate and enforce reasonable
rules and regulations relating to the administration and enforcement of the provisions of the
Retailers’ Occupation Tax Act.” Du-Mont Ventilating Co. v. Department of Revenue, 73 1ll. 2d
243, 247 (1978).

34. However, the Department’s regulations are not binding on this Tribunal; they are
at most only entitled to some deference or respect. Id. at 247 (“The rule merely interprets the
scope of the statutory exemption provision, and as such is entitled to some respect as an
administration interpretation of the statute, but it is nof binding on the courts.”)

35. To the extent that the Department might allege TD Auto Finance is not a
“retailer” under its Regulation, and attempt to distract this Tribunal on inapplicable provisions of
I1l. Admin Code §§ 130.1960, this Tribunal should nonetheless exercise its discretion and decline

to follow any portion of the Regulation that impermissibly contracts the scope of Illinois’ refund
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law by creating requirements not found in the governing statute. See Van's Mat’l Co. Inc. v.
Department of Revenue, 131 111 ond 196, 209-210 (1989). Thus, in such event, this Tribunal
should find that TD Auto Finance is entitled to a refund of the overpaid taxes pursuant to
[llinois’ General Refund Statute. See Citibank, N.A. v. lllinois Dept. of Revenue.

36. Importantly, the General Refund Statute and Regulations do not provide a refund
to retailers simply because of its status as a “retailer;” rather, the statute provides a refund to the
retailer because it is typically the entity that bears the burden of the overpaid taxes. Thus, the
class of people Illinois law is designed to protect are those that bore the burden of the overpaid
taxes on financed transaction — not exclusively those “retailers” who collected and remitted the
tax to the Department.

37. To that end, in Citibank, N.A. v. Illinois Dept of Revenue, 131050072 (Circuit
Court of Cook County Illinois, Oct. 17, 2013), the Court explicitly stated,

In a normal situation under ROTA, the Retailers shift the burden of the tax
to the consumer by including it in the purchase price. The Court notes that
if the burden can be shifted to the consumer than it can similarly be shifted
to a finance company such as Plaintiff [Citibank].

38.  TD Auto Finance’s right to a tax refund is undeniably derived from the Retailers’
Occupation Tax Act. As the language that the legislature chose to use in the General Refund
Statute makes clear, the principal consideration for obtaining a refund is whether the claimant
bore the burden of the overpaid tax, and there is no question that TD Auto Finance, as the entity
that financed the sales and charged-off the bad debts, bore the burden of the credit defaults.
Notably, refunds under the General Refund Statute are specifically not limited to only retailers.
35 ILCS 120/6.

39. As the Illinois Supreme Court has made clear, the statutory purpose is an

important consideration in construing a statute. Branson v. Dept. of Revenue, 168 111.2d 247,
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258, 659 N.E.2d 961 (1995) (“It is improper for a court to depart from the plain terms of a statute

to read in a condition that would conflict with or defeat the meaning and intent of the provision

at issue”) (emphasis added).

40.  Granting TD Auto Finance’s Claim advances the legislative purpose behind the
General Refund Statute (and the Regulation), which is to ensure that the state only collects sales
tax on the price the purchasers actually pay, and to provide a refund to the entity that bore the
economic burden of the overpaid taxes. Conversely, denying TD Auto Finance’s refund request
would unjustly enrich the state in contravention of these principles and effectively allow it to
collect and retain taxes at a rate higher than that permitted by law.

41.  As the entity that bore the burden of the overpaid tax, TD Auto Finance is
precisely the entity that Illinois’ General Refund Statute (and the Department’s Regulation) were
designed to help. There is no basis for excluding TD Auto Finance from the protection of the
General Refund Statute and corresponding Regulation. Denying TD Auto Finance’s refund
claim based on a finding that it does not meet the precise language of the Regulation, whether
because of inartful drafting or otherwise, would be an unjust result.

47, Therefore, if the Tribunal finds that TD Auto Finance is not entitled to a refund
under the precise language of the Department’s Regulation, it should exercise its discretion and
decline to follow any portion of the Regulation that is contrary to the plain language, purpose
and intent of the General Refund Statute. This Tribunal should instead reach the just and proper
result that the General Refund Statute (and Regulation) were specifically designed to achieve,
which is to provide a refund to TD Auto Finance to the extent it was the entity that bore the
economic burden of the overpaid retailers’ occupation taxes.

WHEREFORE, TD Auto Finance requests that the Tribunal:
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a) Find that TD Auto Finance is entitled to a refund of retailer’s occupation
tax in the amount of $830,088.20 for the period of November 1, 2014 through June 30,
2016 under the General Refund Statute, even if there is a finding that it does not fit
precisely within the language of the Department’s Regulation, and

b) that the Department’s denial of TD Auto Finance’s Claim is contrary to
law and thus, the Claim is to be allowed in full, and

c) Order such further relief as the Tribunal deems appropriate.

COUNT II1
TD AUTO FINANCE IS ENTITLED TO A REFUND AS THE ASSIGNEE
OF THE RETAILERS’ RIGHTS IN THE ACCOUNTS

43, TD Auto Finance restates and re-alleges paragraphs 1-24 herein.

44, Alternatively, if this Tribunal finds that TD Auto Finance is not entitled to a
refund in its own right under the General Refund Statute and the corresponding Regulation
(Count I), or the General Refund Statute alone (Count II), then it should nevertheless find that
TD Auto Finance is entitled to a refund as the assignee of the rights of the retailers who entered
into the Agreements with TD Auto Finance and who would otherwise be entitled to refunds

under the General Refund Statute and Regulation.

45. There is no dispute that if a retailer had financed the Purchases themselves, then it
would be entitled to retailers' occupation tax refunds under the General Refund Statute and
corresponding Regulation. The result should thus be identical for Purchases financed by TD
Auto Finance in which retailers entered into Agreements with TD Auto Finance granting it the
retailers’ rights in the respective accounts, including the retailers’ rights to seek retailers'

occupation tax refunds.
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46.  Indeed, the Illinois Appellate Court in Citibank, N.A. v. Illinois Dept of Revenue,

stated,
Accordingly, because the retailers would have been permitted to obtain a
refund had they not assigned the accounts, Citibank, by stepping into the
retailers’ shoes via assignment, should also be permitted to obtain a
refund.

47.  lllinois recognizes a broad ability of parties to assign claims. See e.g., Kleinwort
Benson North America, Inc. v Quantum Financial Sve., Inc., 181 111.2d 214, 225, 692 N.E.2d 269
(1998) (“Basically, in Illinois, the only causes of action that are not assignable are torts for
personal injuries and actions for other wrongs of a personal nature, such as those that involve the
reputation or feelings of the injured party.”)

48.  Illinois law expressly recognizes the right to assign claims against the
government. People ex. rel. Stone v. Nudelman, 376 1ll. 535, 539 34 N.E.2d 851 (1940) (“The
general rule, in the absence of language of the statute prohibiting it, is that claims against the
government are assignable”); Collins Company, Ltd. v. Carboline Co., 125 I111.2d 498, 512, 532
N.E.2d 834 (1988) (“Once made, an assignment puts the assignee into the shoes of the
assignor™); Clark v. lllinois, 38 111.Ct.CL. 213 (1985) (“The general rule is that claims against the
government are assignable”).

49.  Illinois law also recognizes the right to assign contingent claims. Loyola
University Medical Center v. Med Care HMO, 180 I11. App. 3d 471, 478, 535 N.E.2d 1125, 1129
(1989) (explaining that, “a valid assignment of a conditional right is enforceable in equity.”).

50. The South Carolina Court of Appeals considered a similar issue and in part
relying on Illinois law, found that tax refund claims are generally assignable. Slater Corp. v.
South Carolina Tax Commission, 280 S.C. 584, 587, 314 S.E.2d 31 (1984) (“While our Supreme

Court has apparently not ruled specifically on the assignability of a claim for a tax refund, the
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greater weight of authority allows such a claim to be assigned.”) “This view is followed even
where the provision of the refunding statute authorizes the refund be made or credit be given to
the person aggrieved by or making the overpayment.” Id. (citing to People ex rel. Stone v.
Nudelman, 376 111. 535, 34 N.E.2d 851 (1940)) (emphasis added).
51.  In summary, since Illinois law permits retailers to assign its refund claims to TD
Auto Finance, TD Auto Finance is entitled to the tax refunds in the event the retailers would
otherwise be entitled to collect on the Claim.
WHEREFORE, TD Auto Finance requests that the Tribunal:
a) Find that TD Auto Finance is entitled to a refund of $830,088.20 of
retailer’s occupation tax for the periods for the period November 1, 2014 through June
30, 2016 as the assignee of retailers’ rights in the accounts under the applicable
Agreements, including their rights to seek retailers’ occupation tax refund claims, and
b) that the Department’s denial of TD Auto Finance’s Claim is contrary to
law and thus, the assignment of the Claim is to be allowed in full, and
c) Order such further relief as the Tribunal deems appropriate.
Respectfully submitted,
TD AUTO FINANCE LLC

David C. Blum
One of its attorneys

David C. Blum

Akerman LLP

71 S. Wacker Drive, 46" Floor
Chicago, Illinois 60606

(312) 870-8018
david.blum@akerman.com

David E. Otero
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Akerman LLP

50 N. Laura St., Suite 3100
Jacksonville, FL 32202
(904) 598-3700
david.otero@akerman.com

Peter Larsen

Akerman LLP

50 N. Laura St., Suite 3100
Jacksonville, FL 32202
(904) 598-3700
peter.larsen(@akerman.com
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EXHIBIT A
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Notice of Tentative Denial of Claim

for Form ST-556, Sales Tax Transaction Return

#BWNKMGY

#ONXX XXB7 XXX1 7445#
AKERMAN LLP

ATTN: MARIA C. CARANTZAS
50 N LAURA ST STE 3100
JACKSONVILLE FL 32202-3659

STATE OF

ENT OF REVENUE
tax.illinois.gov

December 28, 2016

AN AW

Letter ID: CNXXXXB7XXX17445

Account ID: 3679-5151

We have reviewed the claims described on the last page of this letter and have tentatively denied them because we have
not established that this tax was paid in error or that issuing a credit memorandum would not result in unjust enrichment

to you.

If you do not agree, you may contest this notice by following the instructions listed below.

* If the amount of tax tentatively denied, exclusive of penalty and interest, is more than $15,000, or if no tax
is being denied but the total penalties and interest being denied is more than $15,000, file a petition with the
Iinois Independent Tax Tribunal within 60 days of this notice. Your petition must be in accordance with the rules
of practice and procedure provided by the Tribunal (35 ILCS 1010/1-1, et seq.).

* In all other cases that do not fall within the jurisdiction of the lllinois Independent Tax Tribunal, file a
protest with us, the lllinois Department of Revenue, and request an administrative hearing within 60 days of
the date of this notice. Your request must be in writing, clearly indicate that you want to protest, and explain in
detail why you do not agree with our actions. If you do not file a protest within the time allowed, you will waive your
right to a hearing, and this tentative denial of claim will become final. An administrative hearing is a formal iegal
proceeding conducted pursuant to the rules adopted by the Department and is presided over by an administrative
Jaw judge. A protest of this notice does not preserve your rights under any other notice.

If you are currently under the protection of the Federal Bankruptcy Court, contact us and provide the bankruptcy number
and the bankruptcy court. The bankruptcy automatic stay does not change the fact that you are required to file tax

returns,

If you have questions regarding this matter, write or call us weekdays between 8 a.m. and 4:30 p.m. Our address and

telephone number are below.

Julia Mraz
Revenue Tax Specialist

SALES TAX PROCESSING DIVISION 2-242
ILLINOIS DEPARTMENT OF REVENUE

PO BOX 19013

SPRINGFIELD IL 62794-9013

(217) 785-6606 ext. 33229
(217) 785-7852 fax

MTC-29TRN (R-02/16)



Claim Detail

Batch Document Number Transaction Number Amount Claimed
T003396626 Return Numbers Not $830,088.20

MTC-29TRN (R-02/16)



EXHIBIT B

{40429739;2}



Citibank, N.A. v. lllinois Dept. of Revenue, --- N.E.3d ---- (2016)

2016 IL App (1st) 133650, 2016 WL 6493248

2016 IL App (1st) 133650

NOTICE: THIS OPINION HAS NOT BEEN
RELEASED FOR PUBLICATION IN THE
PERMANENT LAW REPORTS. UNTIL RELEASED,
1T IS SUBJECT TO REVISION OR WITHDRAWAL.
Appellate Court of Illinois,
First District, Third Division.

CITIBANK, N.A., Plaintiff-Appellee,
V.
The ILLINOIS DEPARTMENT OF
REVENUE and Brian Hamer, Director
of Revenue, Defendants—Appellants.
Chrysler Financial Services Americas, LLC, n/
k/a TD Auto Finance, LLC, Plaintiff-Appellant,
V.
The Illinois Department of Revenue and Brian
Hamer, Director of Revenue, Defendants—Appellees.

Nos. 1-13—3650, 1-15-0812.

Nov. 2, 2016.

Appeal from the Circuit Court of Cook County. No. 13 L
50072, Patrick J. Sherlock, Judge Presiding.

Appeal from the Circuit Court of Cook County. No. 13 L
50005, Robert Lopez—Cepero, Judge Presiding.

OPINION

Justice PUCINSKI delivered the judgment of the court,
with opinion:

*1 9 1 These consolidated appeals involve the review
of the determinations of the Department of Revenue
(Department) on claims by plaintiffs Citibank, N.A.
(Citibank) and Chrysler Financial Services America,
LLC, n/k/a TD Auto Finance, LLC (Chrysler), for
refunds of taxes under section 6 of the Retailers'
Occupation Tax Act (ROTA) (35 ILCS 120/6 (West
2012)). Citibank and Chrysler sought refunds of ROTA
taxes associated with uncollectible debt on credit and
installment contracts financed by Citibank and Chrysler
for the purchase of goods. The Department denied
both Citibank's and Chrysler's claims for refunds. The
circuit court reversed the Department's determination

on Citibank's claim, which the Department now appeals
(Appeal No. 1-13-3650). In contrast, the circuit court
affirmed the Department's determination on Chrysler's
claim, in response o which Chrysler instituted the other
appeal at issue in this matter (Appeal No. 1-15-0812).

9 2 For the reasons that follow, we affirm the judgment
of the circuit court on Citibank's claim. Although
involving very similar facts relevant to the issue of
standing, Chrysler's appeal must be dismissed for lack of
jurisdiction,

13 BACKGROUND

94 Appeal No. 1-13-3650

9 S In its claim to the Department, Citibank sought
a refund of $1,600,853.32 in ROTA taxes paid on
sales funded through the use of consumer accounts
owned by Citibank. Citibank's claim was submitted to
the Department's administrative law judge (ALJ) on
facts stipulated to by the parties. Those stipulated facts
established the following:

9 6 The retailers (doing business in [llinois) involved in the
sales at issue provided their customers with the option to

' finance their purchases, including the applicable ROTA

tax, on a credit basis. Citibank, through agreements
with the retailers, would then originate or acquire those
consumer charge accounts and receivables from the
retailers on a non-recourse basis. Under these agreements,
Citibank acquired all rights related to the accounts,
including the right to all payments from the consumers
and the right to claim ROTA tax refunds or credits.

§ 7 Each time a consumer used his or her account to
finance a purchase, Citibank would remit to the retailer
the full amount financed by the consumer, including any
applicable ROTA tax. The retailer would then remit the
ROTA tax to the State.

94 8 Eventually, some of the consumers on these accounts
defaulted, leaving unpaid balances that included amounts
attributable to financed ROTA taxes. After attempting to
collect the balances on the defaulted accounts, Citibank
determined that the defaulted accounts were worthless,
wrote the balances off on its books and records, and
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claimed the balances as bad debt on its federal income
taxes between January 1, 2008, and December 31, 2009.

9 9 The $1,600,853.32 Citibank sought to have refunded
constituted that portion of the ROTA taxes atlributable
to the unpaid and written off balances of the defaulted
consumer accounts.

*2 4 10 On January 31, 2011, the Department issued
a Notice of Tentative Denial to Citibank. In response,
Citibank requested an administrative hearing. In his
recommendation for disposition, the ALJ recommended
that (1) Citibank's claim be denied on the bases that
Citibank did not include all of the required information
or sufficient detail on its application for a refund, (2)
Citibank did not bear the burden of the ROTA tax, (3) the
ROTA tax was not paid in error, (4) there was no evidence
that any erroneously paid taxes were refunded to the
consumer, (5) Citibank was not the remitter of the taxes
to the State, and (6) the assignments from the retailers
to Citibank did not give Citibank a right to a refund of
the ROTA taxes. On December 13, 2012, the Director
of the Department adopted the ALI's recommendation.
Citibank appealed to the Circuit Court of Cook County.

4 11 On October 17, 2013, the circuit court issued an order
reversing the Department's denial of Citibank's claim. The
circuit court concluded that the primary issue was whether
Citibank bore the burden of the taxes, not whether it
was a retailer, as neither the applicable statute nor the
applicable administrative regulation limited refunds to
retailers. According to the circuit court, even if it was of
some consequence whether Citibank was a retailer, the
retailers had properly assigned their rights to Citibank,
entitling Citibank to a refund. Finally, the circuit court
concluded that Citibank was not required to refund the
taxes to the consumer before seeking a refund and that
Citibank did not fail to provide all of the information
required in its application for a refund.

9 12 The Department then filed a timely notice of appeal.

4 13 Appeal No. 1-15-0812

914 Initsclaim, Chrysler sought a refund of $4,630,622.71
in ROTA taxes on the sales of certain motor vehicles. As
in the previous appeal, Chrysler's claim was submitted to

the Department's ALJ on facts stipulated to by the parties.
Those stipulated facts established the following.

9 15 For the sales at issue, the retailer and consumer
entered into retail installment contracts (in Illinois) under
which the consumer agreed to pay the entire amount
financed over time in fixed installments of a specific sum.
The total amount financed included the total purchase
price of the vehicle, along with the total ROTA tax due on
the sale, minus any down payment made by the consumer.
Any down payments were applied pro rata between the
purchase price and the ROTA tax.

§ 16 Contemporaneously with the execution of the
mstallment contracts, the retailers assigned to Chrysler
all of their rights, titles, and interests in the installment
contracts, without recourse. The assignments included the
right to enforce the debt and to repossess the collateral
in the event of default by the consumers. In exchange for
these assignments, Chrysler paid the retailers the entire
amounts financed under the contracts. The retailers then
reported and remitted to the State the amount of ROTA
taxes due on each of the sales.

*3 9 17 Some of the consumers who entered into the
installment contracts with the retailers defaulted on their
obligations to pay, resulting in a failure to fully repay the
total purchase price and ROTA tax amounts. In some
instances, the vehicles were repossessed and sold. Any
amounts collected on the sale of the repossessed vehicles
were applied pro rata between what remained of the sales
price and the ROTA tax.

9 18 Following reasonable attempts to collect any
outstanding balances on the defaulted installment
contracts, Chrysler determined them to be worthless and
claimed the remaining balances as bad debts on their
federal taxes. These bad debts were written off between
April 1, 2006, and March 31, 2009.

9 19 The $4,630,622.71 Chrysler sought to have refunded
constituted the portion of the ROTA taxes attributable
to the unpaid and written off balances of the defaulted
installment contracts.

§ 20 On August 6, 2010, the Department issued a
notice of tentative denial to Chrysler. In response,
Chrysler requested an administrative hearing, In his
recommendation for disposition, the ALJ recommended
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that (1) Chrysler's claim be denied on the bases that
Chrysler did not bear the burden of the ROTA tax, (2)
the ROTA tax was not paid in error, (3) there was no
evidence that any erroneously paid taxes were refunded
to the consumer, (4) Chrysler was not the retailer of the
goods sold and did not remit the ROTA taxes to the
State, (5) the assignment from the retailer to Chrysler
did not give Chrysler a right to a refund of the ROTA
taxes, and (6) Chrysler failed to prove the claimed refund
amount. On November 29, 2012, the Department issued
its final determination, denying Chrysler's claim. Chrysler
appealed to the Circuit Court of Cook County,

921 On March 14, 2014, the circuit court issued an order
sustaining the Department's denial of Chrysler's claim on
the bases that (1) no tax was paid in error, (2) Chrysler did
not remit the ROTA taxes to the State, (3) Chrysler was
not a retailer, (4) the assignments did not bind the State,
and (5) Chrysler did not bear the burden of the ROTA
taxes.

922 Eight and a half months later, on November 25, 2014,
Chrysler filed a petition to modify the judgment under
section 2-1401 of the Code of Civil Procedure (735 ILCS
5/2-1401 (West 2012)). In the section 2-1401 petition,
Churysler claimed that it did not learn that the circuit court
had issued its decision on Chrysler's appeal until October
2014. Chrysler claimed that upon review of the circuit
court's decision, it realized that the circuit court had failed
to address Chrysler's contention that the ALJ erred in
disregarding the parties' stipulation as to the amount of
Chrysler's claim and requiring Chrysler to support the
claimed amount with documentation. Chrysler requested
that the circuit court modify its March 14, 2014, judgment
to include an analysis of this issue.

9 23 On December 16, 2014, the circuit court issued an
order simply stating that the section 2-1401 petition was
granted. Thereafter, on March 3, 2015, the circuit court
issued a supplemental opinion, which was identical to its
March 14, 2014, order, with the exception that it also
contained the circuit court's conclusion that the ALJ had
erred in disregarding the parties' stipulation as to the
amount of Chrysler'sclaim and a statement that the period
for appeal of the circuit court's decision began to run as
of the date the circuit court's supplemental opinion was
entered.

*4 9 24 Chrysler filed its notice of appeal on March
19, 2015, purporting to appeal from the circuit court's
supplemental opinion under Illinois Supreme Court Rule
303(a)(3) (eff.Jan. 1, 2015).

925 ANALYSIS

4 26 On appeal, both Citibank and Chrysler argue that
they are entitled to refunds of the ROTA taxes attributable
to the uncollectible debt on the defaulted credit and
installment contracts, because they bore the burden of
the ROTA taxes and because the retailers assigned the
rights to such refunds to Citibank and Chrysler. The
Department, on the other hand, argues that Citibank and
Chrysler lack standing to obtain refunds of the ROTA
taxes, because they are not retailers who remitted the taxes
to the State. As we discuss below, Citibank is entitled to
a refund as the assignee of the retailers, Chrysler's appeal,
however, must be dismissed for lack of jurisdiction.

127 Appeal No. 1-13-3650

9 28 On appeal, the Department argues that Citibank is
not entitled to a refund of ROTA taxes attributable to the
uncollected amounts on the defaulted accounts because
(1) Citibank lacks standing under the relevant statute to
seek such a refund because it is not a retailer, and (2) even
if it did have standing, Citibank failed to comply with
the procedural application requirements of the applicable
statutes and regulations. For the reasons that follow, we
conclude that Citibank had standing by way of assignment
to seek a refund and that any deficiencies in Citibank's
application were moot because the Department stipulated
that the refund amount sought by Citibank was comprised
of ROTA taxes attributable to the unpaid debt.

1 29 We first address the Department's motion to strike
a portion of Citibank's brief on the basis that it cites to
the unpublished decision of Home Depot USA, Inc. v.
Hamer, No. 4-09-0611 (May S, 2010) (unpublished order
under Supreme Court Rule 23), for the proposition that
the Department is collaterally estopped from arguing that
Citibank did not bear the burden of the ROTA taxes at
issue and, thus, did not have standing to seek a refund.
Because we resolve this case on different grounds and do
not consider the holding of Homé Depot in reaching our
decision, the Department's motion is denied as moot.

WESTLAW  © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3



Citibank, N.A. v. lllinois Dept. of Revenue, =-- N.E.3d «--- (2016)

2076 1L App (1sl) 133650, 2016 WL 6493248~~~

130 We turn now to the merits of this case. On appeal, we
review the determination of the administrative agency, not
that of the circuit court. Richard's Tire Co. v. Zehnder, 295
1. App.3d 48, 56 (1998). Administrative agency decisions
on questions of law-—such as whether a party has standing
—are reviewed de novo. See City of Belvidere v. Illinois
State Labor Relations Board, 181 111.2d 191, 205 (1998);
Kohls v. Maryland Casualry Co., 144 111.App.3d 642, 644
(1986). Questions of mixed law and fact—such as whether
Citibank is entitled to a refund of ROTA taxes—are
reviewed for clear exror. Ciry of Belvidere, 181 111.2d at 205.

9§ 31 The Department first contends that Citibank lacks
standing to seek a refund of ROTA taxes because it is not
a retailer that remitted the taxes to the State and because
the right to a refund could not be assigned to Citibank
by the retailers. We need not address the Department's
contention that only retailers that remit the taxes have
standing to pursue a refund, because we conclude that
even if only remitting retailers have standing under the
statute, the retailers in the present case effectively assigned
their rights to pursue a refund to Citibank.

*5 § 32 The parties do not quibble about the law
applicable to assignments. An assignment is a transfer of
property or a right from one person to another, which
confers a complete and present right in the property
or right to the assignee. Amalgamated Transit Worker's
Union v. Pace Suburban Division, 407 1lL.App.3d 55, 60
(2011). Assignability is the rule in today's legal world,
and nonassignability is the exception. Kleimvort Benson
North America, Inc. v. Quantum Financial Services, Inc.,
181 1lL.2d 214, 225 (1998). Both common law and
statutory rights are assignable, unless a statute or public
policy clearly states otherwise. dmalgamated Transit, 407
1L App.3d at 60. Following an assignment, the assignee
stands in the shoes of the assignor with respect to the
rights, title, and interest in the thing assigned. Collins Co.
v. Carboline Co., 125111.2d 498, 512 (1988); In re Estate of
Martinek, 140 (Il App.3d 621, 62930 (1986).

9 33 The Department asserts that the assignment of the
right to a refund of ROTA taxes is prohibited by section 6
of ROTA and viclates public policy. We address each of
these in turn,

9 34 Our supreme court has explained the tax scheme
under ROTA and the complementary Use Tax Act (35
TLCS 105/3 (West 2006)) as follows:

“ROTA and the Use Tax Act are complementary,
interlocking statutes that comprise the taxation
scheme commonly referred to as the Illinois ‘sales
tax.” {Citations.] Whereas ROTA imposes a tax ‘upon
persons engaged in the business of selling at retail
tangible personal property’ [citation], the Use Tax Act
imposes a tax ‘upon the privilege of using in this State
tangible personal property purchased at retail from a

retailer’ [citation]. * * *

A retailer's tax lability under ROTA is computed as a
percentage of ‘gross receipts' (35 ILCS 120/2-10 (West
20006)), defined as the ‘total selling price’ (35 ILCS 120/1
(West 2006)). Similarly, the use tax is determined as a
percentage of the ‘selling price.” 35 ILCS 105/3—10 (West
2006).” Kean v. Wal-Mart Stores, Inc., 235 I11.2d 351,
362 (2009).

The tax rate under both ROTA and the Use Tax Act is
6.25%. 35 ILCS 120/2-10 (West 2014); 35 ILCS 105/3-10
(West 2014).

9 35 Typically, the retailer collects the use tax from the
consumer and remits it to the Department. A retailer need
not remit the use tax, however, if it has paid the ROTA
tax on the gross receipts of the same sale. Accordingly,
although a single sale and purchase triggers the duty to
pay two different taxes, the Department receives payment
for only one of the taxes, and that payment satisfies both
taxes. Kean, 235 I11.2d at 363.

4 36 With respect to refunds of ROTA taxes, section 6 of
ROTA provides in relevant part:

“If it appears, after claim therefor filed with the
Department, that an amount of tax or penalty or
interest has been paid which was not due under this Act,
whether as a result of a mistake of fact or an error of law,
except as hereinafter provided, then the Department
shallissue a credit memorandum or refund to the person
who made the erroneous payment * * *” 35 IL.CS 120/6
(West 2014).

*6 The Department contends that this section limits
refunds to the remitter of the tax and, therefore, also
prohibits the assignment of the right to a refund to anyone
other than the remitter of the tax. We disagree. The

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4



Citibank, N.A. v. lllinois Dept. of Revenue, --- N.E.3d ---- (2016)

2016 1L App (1st) 133850, 2016 WL 6493248
language of section 6 does not discuss the assignment
of the right to a tax refund, much less limit or prohibit
the assignment of such a right. Even if section 6 bestows
the right to a tax refund solely upon the remitter of the
tax, that does not mean that after the initial bestowment,
the remitter is not free to do what it pleases with that
right. Given the lack of language in section 6 limiting the
assignment of the right to a refund, we conclude that the
retailers’ assignments to Citibank were not precluded by
statute. See People ex rel. Stone v. Nudelmean, 376 111, 535,
539 (1940) (concluding that because the language of the
statute did not limit what could be done with a credit
memorandum after it was issued or otherwise discuss its
assignability, the credit memo was assignable).

4 37 The Department also argues that the assignment
of a right to a ROTA tax refund violates public policy
(1) because it could result in the refund of taxes not
actually paid, leading to the unjust enrichment of persons
who did not pay the taxes themselves, and (2) because
Citibank was compensated through vendor discounts,
cardholder charges, and interest payments. With respect
to the first contention, the Department claims that
assignments are more likely to result in mistakenly
issued refunds than if refunds are limited to those with
whom the Department has an existing taxpayer/collector
relationship, i.e., retailers. In illustration of this point, the
Department points to Citibank’s claimed failure to present
documentation evidencing the transactions underlying the
bad debts. The Department does not explain, and we do
not find, any correlation between this supposed lack of
evidence and Citibank's status as an assignee. Rather,
as discussed below, any lack of documentation on the
part of Citibank appears to have been a result of the
parties' stipulation to the amount of taxes attributable
to the uncollected debt, not Citibank's status as an
assignee. Moreover, the conclusion that the right to a
refund under section 6 is assignable does not alter the
procedural requirements a claimant-—whether remitter or
assignee-must comply with before a refund will be issued.
Therefore, the Department is still free to vet applications
for refunds in the same manner it always has.

9 38 We also find to be without merit the Department's
second contention that the assignment of the right to
a ROTA tax refund violates public policy because it
would be unfair to allow Citibank to collect a tax refund
where it has already been compensated—through vendor
discounts, cardholder charges, and interest payments

—for the “bad debt risks” inherent in its business
through vendor discounts, cardholder charges, and
interest payments. The compensation Citibank receives
for its services has no bearing on whether the right to a
tax refund is assignable. More importantly, it is not the
province of this Court to police what is considered to
be fair compensation for Citibank's services. Resolution
of what constitutes fair compensation belongs to the
parties to the agreement—Citibank and the retailers—
and it would appear that the parties considered Citibank's
services to be worth not only the vendor discounts,
cardholder charges, and interest payments, but also the
assignment of any ROTA tax refund that might become
due. Thus, regardless of whether the vendor discounts,
cardholder charges, and interest payments do, in fact,
adequately compensate Citibank for the risks they run in
financing purchases by consumers, it is inappropriate to
invoke public policy to undo an agreement between the
parties. See Kleimvort, 181 111.2d at 226 (“The power to
invalidate part or all of an agreement on the basis of public
policy is used sparingly because private parties should
not be needlessly hampered in their freedom to contract
between themselves.”).

*7 4 39 Although interwoven into its other arguments,
the Department also argues that Citibank is not entitled
to a refund via the assignments, because the retailers
(the assignors) would not be entitled to a refund under
the present circumstances. We disagree. Pursuant to the
Department's regulation 130.1960(d) (86 Ill. Adm.Code
130.1960(d) (2000)), a retailer who incurs bad debt on a
sale may obtain a “bad debt credit” to the extent that the
retailer has paid ROTA taxes on the uncollected debt or
to the extent that he has paid ROTA taxes on a portion
of the sales price that he is not permitted to retain due to
repayment to a lending agency under a “with recourse”
agreement. To qualify, the written off debts must be
deducted on the retailer's federal taxes, 86 Ill. Adm.Code
130.1960(d)(1)-(2) (2000). These taxes are considered to be
paid in error, and the retailer may file a claim for their
refund pursuant to section 6 of ROTA. 86 Ill. Adm.Code
130.1960(d)(3) (2000).

9 40 According to the parties' stipulation, in the course
of business the retailers would offer financing to their
customers. Citibank then originated or acquired those
credit accounts and receivables from the retailers by way
of assignments that included the retailers' rights to any
and all payments from the consumer and to claim ROTA
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tax refunds. In exchange, Citibank would remit to the
retailer the entire purchase price plus any applicable
ROTA tax. Under these facts, had the assignments not
occurred and the retailers retained the accounts on which
the consumers defaulted, they would have been permitted
to obtain a refund of the ROTA taxes attributable to
those portions of the defaulted accounts that were not
collected, so long as they deducied the debts on their
federal taxes. Accordingly, because the retailers would
have been permitted to obtain 4 refund had they not
assigned the accounts, Citibank, by stepping into the
retailers' shoes via assignment, should also be permitted to
obtain a refund.

4 41 The Department disagrees with this conclusion
because, according to it, to take advantage of the bad debt
credit, the retailer must have either financed the sale itself
or have a “with recourse” agreement with a lender. There
is no dispute that the latter does not apply, because the
parties stipulated that the agreements between the retailers
and Citibank were without recourse. As to the former,
however, the Department contends that the retailers did
not finance the transactions, Citibank did. Even assuming
that the bad debt credit regulation requires that a retailer
self-finance, the partics' stipulation indicates that is what
happened here.

4 42 Admittedly, the stipulation of the parties does
not specifically state whether the retailers entered into
financing agreements directly with the consumers and
then sold the rights under those agreements to Citibank
or whether Citibank entered into financing agreements
directly with the consumer. The stipulation does state,
however, that Citibank originated or acquired the
accounts from the retailers and that Citibank acquired all
rights to payments from the consumers and to ROTA
refunds or credits by way of its agreements with the
retailers. These statements do not make sense unless
the retailers entered into financing agreements with the
consumers directly and then sold and assigned their rights
under those financing agreements to Citibank in exchange
for payment of the financed amount. After all, if Citibank
had not provided the financing directly to the consumer,
there would have been nothing for the retailers to assign
to Citibank or for Citibank to acquire from the retailers.
See People v. One 1999 Lexus, 367 I1l.App.3d 687, 69293
(2006) (stating that stipulations are contracts and that they
should not be interpreted in such a way so as to render any
portion meaningless).

*8 943 The Department also argues that retailers would
not have been able to obtain a refund because there is no
evidence that any of the ROTA taxes were refunded to the
consumers. Section 6 of ROTA provides:

“No credit may be allowed or refund made for any
amount paid by or collected from any claimant unless it
appears that the claimant has unconditionally repaid, to
the purchaser, any amount collected from the purchaser
and retained by the claimant with respect to the same
transaction under the Use Tax Act.” 35 ILCS 120/6
(West 2014).

This language does not require a refund claimant to return
any and all taxes collected from the consumer before
pursuing any refund whatsoever. Rather, it simply limits
the refund a claimant may seek to those taxes that were
paid but not collected from the consumer. Those taxes that
were both paid to the State and collected from consumers,
however, cannot be refunded to claimants absent refunds
being first issued to the consumers. Here, the parties
stipulated that the ROTA taxes were paid to the State,
but that the consumers did not repay all of the ROTA
taxes, i.e., Citibank did not collect all of the taxes. The
parties further stipulated that it is these uncollected taxes
(as opposed to all of the ROTA taxes) for which Citibank
seeks a refund.

9 44 The Department's contention that the retailers
collected the entire amount of taxes from the consumers
and, therefore, a4 refund is unavailable unless the taxes
are first refunded to the consumers is unavailing. First,
the retailers did not collect the taxes from the consumer;
they collected them from Citibank. Second, as previously
discussed, as assignee, Citibank steps into the shoes of the
retailers, meaning that if there had been no assignment
and the retailers retained the defaulted accounts (and,
thus, no deal with Citibank), the retailers would not have
been required to refund to the consumers taxes that the
consumers had not paid in the first place, Thus, Citibank
is also not required to refund to the consumers taxes the
consummers have not actually paid. Instead, Citibank is
simply limited to seeking a refund of those taxes that
remain uncollected.

q 45 Finally, the Department contends that Citibank is
not entitled to a refund because it failed to comply with
the procedural application requirements of the applicable
statutes and regulations, namely, that it failed to
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provide information required under section 6a of ROTA
and failed to submit supporting documentation. More
specifically, the Department argues that (1) Citibank
failed to identify the merchants that made the sales at
issue; (2) represented that it (as opposed to the retailers)
had overpaid taxes in an amount that equated to a tax rate
of 8%; (3) signed the application form, stating that it had
repaid any overpaid sales tax collected from its customers;
and (4) failed to submit documentary evidence in support
of its claimed tax overpayment.

9 46 According to the Department, this information was
necessary to ensure that any refund given to Citibank did
not exceed the amount of the overpaid taxes. Although
we agree that it is important to ensure that any refunds
issued are in the correct amount, there is no such concern
in this case, as the parties specifically stipulated that
the amount Citibank sought to have refunded was “the
portion of balances that were written off as bad debts that
is attributable to the Retailers' Occupation Tax.” Because
the parties stipulated that the claimed refund amount
was equal to the amount of ROTA taxes not collected
from the consumers, there was no need for Citibank to
provide additional information or evidence in support of
this claim. One 1999 Lexus, 367 11l App.3d at 691.

*9 9 47 In sum, we conclude that Citibank does
have standing to pursue a refund of the ROTA taxes
attributable to the uncollected debts as a result of
the assignments from the retailers. Any deficiency
in Citibank's application for refund or supporting
documentation is moot, as the Department stipulated to
the amount of ROTA taxes attributable to the uncollected
debt, dispensing with the need for Citibank to present any
other evidence on the issue.

148 Appeal No, 1-15-0812

9 49 Although the legal issues raised by Chrysler in appeal
number 1-15-0812 are similar to those raised in the
Citibank appeal, we are unable to address them, as we lack
jurisdiction over this appeal. The Department argues that
this Court lacks jurisdiction to consider Chrysler's appeal,
because Chrysler failed to file a timely notice of appeal
following the circuit court's entry of its March 14, 2014,
order resolving Chrysler's challenge to the Department's
denial of its claim for a ROTA tax refund. Even if the
Department had not raised a jurisdictional challenge, we

have a duty to consider our jurisdiction sua sponte and
to dismiss if jurisdiction is wanting. Revolution Portfolio,
LLCv. Beale, 341 I1L.App.3d 1021, 102425 (2003).

9 50 To recap, on March 14, 2014, the circuit court
issued its order upholding the Department's denial of
Chrysler's claim for a ROTA tax refund. Eight and a half
months later, on November 25, 2014, Chrysler filed its
seclion 2-1401 petition. On December 16, 2014, the circuit
courtissued an order granting the section 2-1401 petition.
Thereafter, on March 3, 2015, the circuit court issued its
supplemental opinion, which was identical to the March
14,2014, order, excepl that it contained a discussion of the
ALJ's disregard of the parties' stipulation and a statement
that the time for appeal would begin to run from the entry
of the supplemental opinion. Chrysler filed its notice of
appeal on March 19, 2015.

9 51 In its statement of jurisdiction on appeal, Chrysler
claims that it filed its notice of appeal within 30 days of
the entry of the March 3, 2015, supplemental opinion,
and, therefore, this Court has jurisdiction under Illinois
Supreme Court Rules 301 (eff.Feb.1, 1994), and 303(a)
(1) (eff.Jan.1, 2015). Rule 301 provides that every final
judgment of a circuit court in a civil case is appealable as
of right. Rule 303(a)(1) requires that the notice of appeal
from such orders be filed within 30 days of the entry of the
final judgment. To be final, an order must dispose of the
parties' rights “either upon the entire controversy or upon
such definite and separate part thereof, such as a claim
in a civil case.” (Internal quotation marks omitted.) State
Farm Fire & Casualty Co. v. John J. Rickhoff Sheet Metal
Co., 394 111.App.3d 548, 556 (2009).

9 52 On March 14, 2014, the circuit court issued its order
upholding the Department's denial of Chrysler's claim for
aROTA tax refund. This order fully disposed of Chrysler's
claim seeking review of the Department's determination
that it was not entitled to a refund. Because the court's
order resolved all pending claims against all parties in the
case, it was a final and appealable order. At that point,
Chrysler had four options: file a timely posttrial motion
within 30 days, file a timely notice of appeal within 30
days, do nothing and accept defeat, or file a section 2—-1401
petition within two years. Chrysler chose the last option,
filing its section 2-1401 petition requesting that the circuit
court address its argument regarding the ALJ's disregard
of the stipulated amount of its claim.
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*10 9 53 Even so, we still lack jurisdiction to review
Chrysler's appeal. The circuit court granted Chrysler's
section 2-1401 petition on December 16, 2014. This was a
final order resolving that section 2-14901 petition. Chrysler
was obligated to file its appeal within 30 days of that date.
It did not.

9 54 Chrysler cannot rely on the entry of the March
3, 2015, supplemental opinion as the date that triggered
its obligation to file a notice of appeal. According to
Chrysler, the supplemental opinion was not related to the
section 2-1401 petition, but instead was a modification
of the circuit court's March 14, 2014, original opinion.
This, however, means that the supplemental opinion
was entered without authority because it was entered
more than 30 days after the March 14, 2014, opinion.
City of Chicago v. Heinrich, 187 1l App.3d 876, 877-78
(1989); Welch v. Ro-Mark, Inc., 79 . App.3d 652, 656-57
(1979). 1f the circuit court lacked jurisdiction to enter the
supplemental opinion, then we lack jurisdiction to review
it. Keener v. City of Herrin, 235 111.2d 338, 350 (2009)
(“Because the circuit court had no jurisdiction to enter
its order of August 25, 2006, the appellate court had no
Jjurisdiction to review that judgment.”).

9 55 We further note that the circuit court's inclusion
of a statement that the time for appeal began to run as
of the date the supplemental opinion has no effect on
our analysis. The supreme court rules determine when
and how a timely notice of appeal is taken, and the
circuit court lacks authority to extend that time. Meyer
v, Blue Cab Co., 129 1l App.3d 440, 441 (1984); see
also. Moreover, as discussed above, the trial court lacked
jurisdiction to modify the March 14, 2014, opinion after
30 days, thus depriving us of any jurisdiction to review
the supplemental opinion. The trial court's statement does
not cure the trial court's lack of jurisdiction to enter the
supplemental opinion and, accordingly, does not cure our
lack of jurisdiction to review it.

9 56 Ultimately, no matter how we view it, we lack
jurisdiction over Chrysler's appeal. This is fitting, as

Chrysler seeks review of only those issues decided by the
circuit court in the original opinion, which was issued
over a year before Chrysler filed its notice of appeal. If
Chrysler desired to appeal the circuit court's judgment
upholding the denial of Chrysler's claim, it should have
done so within 30 days of that determination, ie., by
April 14, 2014. Its failure to keep abreast of the status
of its case, such that it did not learn of the entry of the
circuit court's March 14, 2014, opinion until six and a half
months later does not excuse Chrysler from the duty to
file a timely notice of appeal (see Mirchell, 158 111.2d at
150). Accordingly, we conclude that we lack jurisdiction
to review it, and this appeal must be dismissed.

9 57 CONCLUSION

9 58 In appeal number 1-13-3650, we affirm the Circuit
Court of Cook County's judgment, as we conclude that the
assignments [rom the retailers afforded Citibank standing
to pursue a refund of the ROTA taxes attributable to
the uncollected debt. Although Chrysler's appeal involves
facts similar to those in Citibank's appeal, including
assignments from the retailers to Chrysler, we are unable
to afford Chrysler any relief from the ALJ's decision in
appeal number 1-15-0812, because we lack jurisdiction to
address Chrysler's contentions. Accordingly, we dismiss
that appeal.

*11 9§ 59 Appeal number 1-13-3650 affirmed.

9 60 Appeal number 1-15-0812 dismissed.

Presiding Justice FITZGERALD SMITH and Justice
LAVIN concurred in the judgment and opinion.
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