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IN THE ILLINOIS INDEPENDENT TAX TRIBUNAL 

 

RONALD BENDERSON & SUSAN JUSTINGER, ) 

) 
Petitioners,      ) 

 )  
 v. ) No. 14-TT-127 

)  

ILLINOIS DEPARTMENT OF REVENUE, ) 

  ) 

 Defendant. ) 
 
 

ANSWER 

 
1. Petitioners are a married couple who are residents of the State of New 

York. Petitioners' tax return filing address is 570 Delaware Avenue, Buffalo, New York 14202. 

ANSWER: Department admits the factual allegations in paragraph 1.   

2. Petitioners are represented by Fred 0. Marcus, David Hughes and Jennifer 

Zimmerman of Horwood Marcus & Berk Chartered, located at 500 West Madison St., 

Suite 3700, Chicago, Illinois 60661, who can be reached at 312-606-3210 or 

fmarcus@hmblaw.com, at 312-606-3212 or dhughes@hmblaw.com, and at 312-606-3247 or 

jzimmerman@hmblaw.com, respectively. 

ANSWER: The information contained in Paragraph 2 is required by Independent Tax 

Tribunal Regulation (“Rule”) 310(a)(1)(A) (86 Ill. Adm. Code § 5000.310), is not a material 

allegation of fact, and therefore does not require an answer pursuant to Rule 310(b)(2).    

3. The Department is an agency of the Executive Department of the State 

Government and is tasked with the enforcement and administration of Illinois tax laws. 20 

ILCS 5/5-15. 

ANSWER: Department admits the factual allegations in paragraph 3.   

NOTICES 
 

4. On May 13, 2014, the Department issued a Notice of Claim Denial to Petitioners 

for the 2011 tax year denying a refund in the amount of $47,469 ("Notice #1"). On May 19, 
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2014, the Department issued a Notice of Claim Denial to Petitioners for the 2012 tax year 

denying a refund in the amount of $62,688 ("Notice #2"). Notice #1 and Notice #2 will 

sometimes be referred to herein as the "Notices" and the Notices are attached hereto as Exhibit 

A.   The 2011 tax year and 2012 tax year will sometimes be referred to herein as the "Years at 

Issue." 

ANSWER: The Notices of Claim Denial speak for themselves.  To the extent an answer 

is required, Department admits the factual allegations in paragraph 4.   

JURISDICTION 

 
5. Petitioners bring this action pursuant to the Illinois Independent Tax Tribunal 

Act ("Tribunal Act"), 35 ILCS 1010/1-1 to 35 ILCS 1010/1-100. 

ANSWER: Department admits the factual allegations in paragraph 5.   

6. The Tribunal has jurisdiction over this matter pursuant to Sections 1-45 and 1-50 

of the Tribunal Act because the Petitioners timely filed this petition within 60 days of the 

Notices. 

ANSWER: Department admits the Tribunal has jurisdiction over the Notices of Claim 

Denial issued to Taxpayer/Petitioners on May 13, 2014 and May 19, 2014 for the tax years 

2011 and 2012, respectively.  Department denies that this Tribunal has jurisdiction over all 

of Taxpayer’s claims alleged in the petition.  Department denies the remaining factual 

allegations in paragraph 6.   

BACKGROUND 

 
7. Ronald Benderson is a 17.93% shareholder o f  Benderson Properties, Inc., 

formerly known as Benderson Development Company, a Subchapter S corporation 

("Benderson Development"). 

ANSWER: Upon information and belief, the Department admits the factual allegations 

in paragraph 7.   
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8. Ronald Benderson is the grantor of the Benderson 1995 Trust which is a 30.44% 

shareholder in Benderson Development.  

ANSWER: Upon information and belief, the Department admits the factual allegations 

in paragraph 8.   

9. Ronald Benderson is also the grantor of the Benderson 93-3 Trust which is a 

50% shareholder in Delta Sonic Car Wash, Inc., a Subchapter S Corporation ("Delta Sonic"). 

ANSWER: Upon information and belief, the Department admits the factual allegations 

in paragraph 9.   

10. For the 2000 through 2003 tax years, Delta Sonic filed separate Illinois 

income tax returns with the Department ("Delta Sonic's Returns"). 

ANSWER: Department admits the factual allegations in paragraph 10. 

11. The Department audited Delta Sonic's Returns and determined that Delta 

Sonic is engaged in a unitary business with Benderson Development and therefore, the 

entities were required to file combined Illinois corporate income tax returns for the 2000 

through 2003 tax years. 

ANSWER: Department admits the factual allegations in paragraph 11. 

12. In 2009, Delta Sonic timely filed a Protest and Request for Hearing with the 

Department's Office of Administrative Hearings arguing, among other things, that Delta 

Sonic and Benderson Development are not related through "common ownership", which  is  a 

requirement for a unitary business provided by Illinois Income Tax Act ("Act") Section 

1501(a)(27) ("Unitary  Case"). 

ANSWER: Department admits the factual allegations in paragraph 12.  

13. The docket number assigned by the Office of Administrative Hearings to the 

Unitary Case is 10-IT-0229.  
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ANSWER: Department admits the factual allegations in paragraph 13. 

14. The parties in the Unitary Case have agreed that if Delta Sonic and 

B e nderson Development are not related through "common ownership," then Delta Sonic 

was not required to file its returns on a unitary combined basis with B enderson 

Development for the 2000 through 2003 tax years. 

ANSWER: Department admits the factual allegations in paragraph 14. 

15. The parties in the Unitary Case submitted cross motions for summary 

judgment as to the issue of whether Delta Sonic and Henderson Development are related 

through "common ownership" to the Administrative Law Judge for consideration, but a 

decision has not been issued yet. 

ANSWER: Department admits the factual allegations in paragraph 15. 

ILLINOIS RETURNS AND NOTICES 

 

16. Pursuant to its position in the Unitary Case, the Department has assessed the 

Petitioners additional Illinois income tax, interest and penalty for the 2000 through 2003 tax 

years as Ronald Benderson, either individually or as grantor of several trusts, owns shareholder 

interests in both Delta Sonic and Benderson Development. 

ANSWER: Department admits the Department issued a Notice of Deficiency to Ronald 

Benderson on October 13, 2006 for individual income tax, penalty and interest for the tax 

years ending December 31, 2000, December 31, 2001, December 31, 2002, and December 

31, 2003 as a result of the Department’s audit determination of Delta Sonic Car Wash 

Systems, Inc. for the tax years ending December 31, 2000, December 31, 2001, December 

31, 2002, and December 31, 2003.  Department denies the remaining factual allegations in 

paragraph 16. 

17. Petitioners had an overpayment of $12,250 from the 2010 tax year which 
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Petitioners' sought to apply toward its tax liability for the 2011 tax year.  

ANSWER: Department admits Petitioners/Taxpayer reported $12,250 of credit carry 

forward on Line 37 of Form IL-1040 and Form IL-1040-X for tax year ending December 

31, 2010.  Department applied $40,934.00 of tax overpayment for the tax year ending 

December 31, 2010, as an offset for income tax underpayment for tax year ending 2001, 

rather than applying $12,250 of overpayment as a credit carry forward to 2011 income tax. 

Department denies the remaining factual allegations in paragraph 17. Department 

affirmatively states that Section 909(a) allows Department to make such an offset and that 

Petitioners/Taxpayer is prohibited from challenging the Department’s offset of Taxpayer’s 

2010 Illinois Income tax overpayment in the above captioned action because Taxpayer’s 

2010 income tax assessment is final and because this action concerns tax years 2011 and 

2012.  Petitioners' reported $20,750 of Estimated Payments on Line 26 of Petitioners’ 2011 

Form IL-1040.  Taxpayer made estimated payments in the amount of $8,500 for 2011 

income tax.  Department gave Taxpayer credit for $8,500 of estimated payments in 

determining Taxpayer’s 2011 individual income tax.  See Notice of Claim Denial, p. 3, line 

27. 

18. On October 15, 2012, Petitioners filed an IL-1040 Individual Income Tax Return 

for the 2011 tax year claiming a refund in the amount of $47,469 ("2011 Original Return") as 

the result of an overpayment. 

ANSWER: Department admits that on October 16, 2012, Petitioners filed an IL-1040 

Individual Income Tax Return for the 2011 tax year reporting a tax overpayment in the 

amount of $47,469. Department denies the remaining factual allegations in paragraph 18.   

19. On December 6, 2012, the Department issued a Return Correction Notice to 

Petitioners, a copy of which is attached as Exhibit B, in which it reduced the amount of 
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overpayment applied to 2011 tax year from the 2010 tax year, as the 2010 overpayment was 

used to offset unpaid liabilities for the 2001 tax year. 

ANSWER: The Notice speaks for itself.  To the extent an answer is required, 

Department admits that Department applied $12,250 of tax overpayment from 2010 as an 

offset for income tax underpayment for tax year ending 2001. 

20. On December 6, 2012, the Department also issued a Notice of Overpayment 

Adjustment to Petitioners, a copy of which is attached as Exhibit C, indicating that the 

remaining overpayment of $34,896 for the 2011 tax year was applied to unpaid liabilities for the 

2001 and 2002 tax years. 

ANSWER: The Notice speaks for itself.  To the extent an answer is required, 

Department admits the factual allegations in paragraph 20. 

21. On or about January 28, 2013, Petitioners filed an IL-1040-X Amended 

Individual Income Tax Return for the 2011 tax year claiming a protective refund in the amount 

of $47,469 ("2011 Amended Return").  A copy of the first three pages of 2011 Amended Return 

is attached hereto as Exhibit D. 

ANSWER: Department admits the factual allegations in paragraph 21. 

22. As the first page of the 2011 Amended Return indicates, Petitioners filed the 

2011 Amended Return because the 2011 overpayment was used to offset liabilities for the 2001 

and 2002 tax years. 

ANSWER: Department denies the factual allegations in paragraph 22.  Page 1 of 2011 

Form IL-1040-X, Step 2, Line I, does not indicate a reason for Taxpayer’s filing of an 

Amended Return.  Rather Line I contains the statement: “See Statement 1.”  

23. On October 15, 2013, Petitioners filed an IL-1040 Individual Income Tax Return 

for the 2012 tax year claiming a refund in the amount of $62,688 ("2012 Original Return") as 
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the result of an overpayment. 

ANSWER: Department admits that on October 15, 2013, Petitioners/Taxpayer filed an 

IL-1040 for the tax year ending December 31, 2012, reporting an overpayment of income 

tax in the amount of $62,688.  Department denies the remaining factual allegations in 

paragraph 23.   

24. On October 26, 2013, the Department issued a Notice of Overpayment 

Adjustment to Petitioners, a copy of which is attached as Exhibit E, indicating that an 

overpayment of $62,688 for the 2012 tax year was applied to unpaid liabilities for the 2002 and 

2003 tax years. 

ANSWER: The Notice speaks for itself.  To the extent an answer is required, 

Department admits the factual allegations in paragraph 24. 

25. On or about February 6, 2014, Petitioners filed an IL-1040-X Amended 

Individual Income Tax Return for the 2012 tax year claiming a protective refund in the amount 

of $62,688 ("2012 Amended Return"). A copy of the first three pages of the 2012 Amended 

Return is attached hereto as Exhibit F. 

ANSWER: Department admits the factual allegations in paragraph 25.   

26. As the first page of the 2012 Amended Return indicates, Petitioners filed the 

2012 Amended Return because the overpayment was used to offset liabilities for the 2002 

through 2003 tax years. 

ANSWER: Department denies the factual allegations in paragraph 26.  Page 1 of 2012 

Form IL-1040-X, Step 2, Line I, does not indicate a reason for Taxpayer’s filing of an 

Amended Return.  Rather Line I contains the statement: “See Statement 1.”  

27. On May 13, 2014, the Department issued Notice #1 denying Petitioner's refund 

claim for the 2011 tax year, and on May 19, 2014, the Department issued Notice #2 denying 
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Petitioner's refund claim for the 2012 tax year. 

ANSWER: Department admits the factual allegations in paragraph 27. 

28. The resolution of the Unitary Case will determine whether the Petitioners owe 

additional Illinois tax for the 2000 through 2003 tax years, and whether the refunds claimed by 

Petitioners on their Illinois Income Tax Returns for the Years at Issue can be used to offset the 

liabilities for the 2000 through 2003 tax years. 

ANSWER: Department admits the resolution of the Unitary Case (10-IT-229) will 

determine whether Delta Sonic underreported its Illinois income tax for the tax year 2000.  

Department denies the resolution of the Unitary Case (10-IT-229) will determine whether 

Petitioners underpaid their Illinois Income tax in 2000 through 2003 because the Notice of 

Deficiency issued to Ronald Benderson on October 13, 2006 for the tax years ending 

December 31, 2000, December 31, 2001, December 31, 2002, and December 31, 2003 

became final on December 12, 2006; 60 days after it was issued.  Because Ronald 

Benderson’s 2000, 2001, 2002 and 2003 tax assessments are final, the Department may 

apply any tax overpayments against the final liabilities for the tax years 2000 through 

2003.  Department denies all remaining factual allegations in paragraph 28.  

COUNT I 
 

29. Petitioner realleges and incorporates by this reference the allegations made in 

paragraphs 1 through 27, inclusive, hereinabove. 

ANSWER: Department incorporates and alleges its Answers to paragraphs 1 through 27 

as if fully set forth herein.   

30. Act Section 304(e) provides that when a taxpayer operates a "unitary business", a 

part of which is conducted in Illinois by one or more members of the group, the taxpayer reports 

its income in combination with the income of all of its unitary business affiliates. 
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ANSWER: Paragraph 30 contains a legal conclusion, not a material allegation of fact, and 

therefore does not require an answer pursuant to Rule 310(b)(2).  Illinois Income Tax Act 

Section 304(e) (35 ILCS 5/304(e)) speaks for itself.  

31. Under Act Section 1501(a)(27), a unitary business group is "a group of persons 

related through common ownership whose business activities  are  integrated  with,  dependent 

upon and contribute to each other." 

ANSWER: Paragraph 31 contains a legal conclusion, not a material allegation of fact, and 

therefore does not require an answer pursuant to Rule 310(b)(2).  Illinois Income Tax Act 

Section 1501(a)(27) (35 ILCS 5/1501(a)(27)) speaks for itself.  

32. For a corporation, common ownership is direct or indirect control or ownership 

of more than 50% of the outstanding voting stock of the persons carrying on a unitary business 

activity.  Act Section 1501(a)(27).  

ANSWER: Paragraph 32 contains a legal conclusion, not a material allegation of fact, and 

therefore does not require an answer pursuant to Rule 310(b)(2).  Illinois Income Tax Act 

Section 1501(a)(27) (35 ILCS 51501(a)(27)) speaks for itself.  

33. For purposes of determining common ownership, Illinois Administrative Code 

Section 100.9700(f) in place for the 2000 through 2003 tax years provides that for attribution of 

stock ownership among certain individuals, an individual is considered to have indirect control 

over any stock of the corporation that he constructively owns pursuant to the family attribution 

rule of Internal Revenue Code ("IRC") Section 318(a)(1). 

ANSWER: Paragraph 33 contains a legal conclusion, not a material allegation of fact, and 

therefore does not require an answer pursuant to Rule 310(b)(2).  Illinois Administrative 

Code Section 100.9700(f) (86 Ill. Admin. Code § 100.9700) speaks for itself.  

34. The family attribution rule of IRC Section 318(a)(1) provides for attribution of 
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stock from one individual member of a family to another on a lineal basis so an individual is 

deemed to own stock owned by his spouse, children, grandchildren, and parents. 

ANSWER: Paragraph 34 contains a legal conclusion, not a material allegation of fact, and 

therefore does not require an answer pursuant to Rule 310(b)(2).  Internal Revenue Code 

Section 318 (26 U.S.C. § 318) speaks for itself.  

35. IRC Section 318(a)(1) does not attribute stock from one sibling to another. 

ANSWER: Paragraph 35 contains a legal conclusion, not a material allegation of fact, and 

therefore does not require an answer pursuant to Rule 310(b)(2).  Internal Revenue Code 

Section 318 (26 U.S.C. 318) speaks for itself.   

36. Neither the Act nor the Department's Regulation incorporate the attribution rules 

under IRC Sections 318(a)(2) and (a)(3), which would attribute stock from a trust or entity to a 

natural person, or vice versa. 

ANSWER: Department admits Department of Revenue Regulation 100.9700(f) (86 Ill. 

Admin. Code § 100.9700), in effect in tax years 2000 through 2003, did not expressly 

include the attribution rules defined in IRC Section 318(a)(2) and 318(a)(3).  Department 

denies the remaining factual allegations in paragraph 36.  Department affirmatively states 

that Department of Revenue Regulation 100.9700(f) (86 Ill. Admin. Code § 100.9700) (eff. 

July 7, 2000) instructed Taxpayers to use IRC Section 318(a)(1) to determine indirect 

control or ownership of individuals (“(f) Attribution of stock ownership among certain 

individuals. For the purpose of IITA Section 1501(a)(27), an individual shall be considered 

to have indirect control over any stock that he is considered as owning under IRC section 

318(a)(1)).”).  Department of Revenue Regulation 100.9700 (eff. July 7, 2000) did not 

provide guidance to Taxpayers for determining “indirect control” over persons other than 

individuals (trusts, corporations, partnerships, etc.).  However, this failure to provide 
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guidance in every situation did not limit the Department’s ability to use a method other 

than the method provided in IRC Section 318(a)(1) to determine whether persons other 

than individuals have “indirect control” for purposes of establishing common ownership 

under Section 1501(a)(27) of the Illinois Income Tax Act.  

37. Because more than 50% of Delta Sonic and Benderson Development are owned 

by trusts, not individuals, the stock owned by these trusts may not be attributed to any 

individual, including the beneficiaries or the grantors. 

ANSWER: Department denies the factual allegations in paragraph 37.  

38. Based on the application of the family attribution rule of IRC Section 318(a)(l), 

Delta Sonic and Benderson Development are not commonly owned as required by the Act, and 

are therefore not unitary for the 2000 through 2003 tax years. 

ANSWER: Department denies the factual allegations in paragraph 38.  

39. Because Delta Sonic and Benderson Development are not engaged in a unitary 

business, the entities were not required to file a combined Illinois income tax return for the 

2000 through 2003 tax years.  

ANSWER: Department denies the factual allegations in paragraph 39. 

40. Given that Delta Sonic and Benderson Development are not unitary, the 

Petitioners do not owe additional Illinois tax for the 2000 through 2003 tax years to which 

overpayments from the Years at Issue may be applied, and therefore, the refunds claimed by 

Petitioners for the Years at Issue should be granted. 

ANSWER: Department denies the factual allegations in paragraph 40. 

WHEREFORE, Department prays that the Tribunal enter an order that: 

 

(a) Finds that the Notices of Claim Denial issued to Ronald Benderson and 

Susan Justinger are correct; 
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(b) enters judgment  in  favor  of  the Department  and  against  the  

Petitioner; and 

(c) grants  such  further  relief  as the  Tribunal  deems  appropriate  under  

the circumstances. 
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DEPARTMENT’S AFFIRMATIVE DEFENSES 

 NOW COMES the Department of Revenue, by and through its Attorney, Lisa Madigan, 

Attorney General of and for the State of Illinois, and for its Affirmative Defenses, alleges as 

follows:  

BACKGROUND 

 

1. On October 13, 2006, Department issued a Notice of Deficiency to Delta Sonic Car Wash 

Systems, Inc. (“Delta Sonic”) for the tax year ending December 31, 2000.  A copy of that 

Notice is attached as Exhibit 1. 

2. Although Delta Sonic filed a protest of the Notice of Deficiency dated October 13, 2006, 

in the Circuit Court of Cook County, that protest was dismissed with prejudice.  

3.  On January 23, 2007, Delta Sonic filed its protest (Complaint) of the Notice of 

Deficiency dated October 13, 2006.  See Exhibit 2, Docket Sheet, Circuit Court of Cook 

County, Docket No. 07-L-50059.  

4. On February 4, 2009, the Circuit Court of Cook County entered an Order dismissing 

Delta Sonic’s protest of the Notice of Deficiency issued October 13, 2006, because Delta 

Sonic’s protest (Complaint) was filed more than 60 days after the Notice of Deficiency 

was issued.  See Exhibit 3. Defendant’s Motion to Dismiss and Agreed Dismissal Order 

in Circuit Court of Cook County docket No. 07-L-50059.  

5. Department’s Notice of Deficiency issued October 13, 2006 to Delta Sonic became final 

on December 12, 2006.  35 ILCS 5/908(d).  

6. Delta Sonic later filed a Form IL-1120-ST-X (amended Illinois income tax return) for tax 

years 2000, 2001, 2002, and 2003, respectively, which reversed the Department’s unitary 

determination, and claimed a refund of tax overpayment for tax year 2000.   
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7. The Department denied Delta Sonic’s refund claim for tax year ending December 31, 

2000.  A copy of the Department’s Notice of Denial to Delta Sonic is attached as Exhibit 

4.  

8. On December 14, 2009, Delta Sonic protested the Department’s refund claim denial for 

2000.  

9. Delta Sonic’s protest was assigned docket number 10-IT-0229 in the Department’s Office 

of Administrative Hearings.  

10. As of the date of this Answer, docket number 10-IT-0229 is open/pending before the 

Department’s Office of Administrative Hearings. 

11. The issue pending in docket number 10-IT-0229 is whether Delta Sonic and Benderson 

Development were members of a unitary business group in 2000 through 2003.    

 

AFFIRMATIVE DEFENSE I  

Subject Matter Jurisdiction; Items not “reflected on”  

the 2011 and 2012 Notices issued to Ronald Benderson and Susan Justinger 

 

12. Department incorporates its allegations in paragraphs 1 through 11 of its Affirmative 

Defenses as if fully set forth herein.  

13. The Tax Tribunal has original jurisdiction over all determinations of the Department 

“reflected on” the Notice of Claim Denial issued to Ronald Benderson and Susan 

Justinger for the tax year ending December 31, 2011 and December 31, 2012, 

respectively.  35 ILCS 1010/1-45(a).  

14. The Taxpayer in this matter is Ronald Benderson and Susan Justinger.  

15. The Notices protested by Taxpayer are for Individual Income Tax for the years ending 

December 31, 2011 and December 31, 2012.  
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16. The Department’s tax assessment to Delta Sonic was reflected on the Notice of 

Deficiency issued to Delta Sonic on October 13, 2006 for the tax year ending December 

31, 2000. See Exhibit 1.  

17. Delta Sonic’s 2000 income tax assessment is not reflected on the Notices of Claim Denial 

issued to Taxpayer on May 14, 2014, or May 19, 2014, for the tax years ending 

December 31, 2011 and December 31, 2012, respectively.   

18. This Tribunal does not have jurisdiction to determine whether Delta Sonic and Benderson 

Development were unitary in 2000 through 2003 because Delta Sonic’s 2000 income tax 

assessment is not reflected on the Notices of Claim Denial issued to Taxpayer for tax 

years ending December 31, 2011 and December 31, 2012, which is the subject matter of 

the protest in the above captioned matter.  

19. This Tribunal does not have jurisdiction to consider whether Delta Sonic and Benderson 

Development were unitary in 2000 through 2003 because Delta Sonic’s protest of that 

determination is pending before the Office of Administrative Hearings as docket number 

10-IT-0229.  

WHEREFORE, Department prays this Tribunal enter an Order 

a) Finding that Delta Sonic’s 2000 income tax assessment is not reflected on the 

Notices of Claim Denial issued to Taxpayer for tax years ending December 31, 

2011 and December 31, 2012, respectively;  

b) Holding that this Tribunal does not have subject matter jurisdiction to determine 

whether Delta Sonic and Benderson Development were engaged in a unitary 

business in 2000 through 2003; and 

c) Granting any further relief this Tribunal deems just and appropriate. 
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AFFIRMATIVE DEFENSE II 

Subject Matter Jurisdiction; Final Assessment of Delta Sonic 

 

20. Department incorporates the allegations in paragraphs 1 through 18 of its Affirmative 

Defenses as if fully set forth herein.  

21. Section 1-45 of the Illinois Independent Tax Tribunal Act of 2012 (35 ILCS 1010/1-1 et 

seq.) states: “Jurisdiction of the Tax Tribunal. . . . (e) The Tax Tribunal shall not have 

jurisdiction to review: . . .(4) any action or determination of the Department regarding tax 

liabilities that have become finalized by law, including but not limited to the issuance of 

liens, levies, and revocations, suspensions, or denials of licenses or certificates of 

registration or any other collection activities.”  35 ILCS 1010/1-45.  

22. Because the Notice of Deficiency issued on October 13, 2006 to Delta Sonic is final, this 

Tribunal does not have Subject Matter Jurisdiction to review the correctness of that 

Notice of Deficiency or the issues determined therein, including whether Delta Sonic and 

Benderson Development were members of a unitary group for the tax years ending 

December 31, 2000, December 31, 2001, December 31, 2002 and December 31, 2003.  

35 ILCS 1010/1-45.  

 WHEREFORE, Department prays this Tribunal enter an Order 

(a) Finding that the Notice of Deficiency issued to Delta Sonic on October 

13, 2006, for tax year ending December 31, 2000 became final on 

December 12, 2006; and 

(b) Holding that this Tribunal does not have subject matter jurisdiction to 

review the correctness of the Department’s Notice of Deficiency 

issued to Delta Sonic on October 13, 2006;  

(c) Holding that this Tribunal does not have subject matter jurisdiction to 
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determine whether Delta Sonic and Benderson Development were 

engaged in a unitary business in 2000 through 2003; and 

(d) Granting any further relief this Tribunal deems just and appropriate. 

 

AFFIRMATIVE DEFENSE III  

Subject Matter Jurisdiction; Final Assessment of Ronald Benderson 

 

23. Department incorporates the allegations in paragraphs 1 through 21 of its Affirmative 

Defenses as if fully set forth herein.  

24. Section 1-45 of the Illinois Independent Tax Tribunal Act of 2012 (35 ILCS 1010/1-1 et 

seq.) states: “Jurisdiction of the Tax Tribunal. . . . (e) The Tax Tribunal shall not have 

jurisdiction to review: . . .(4) any action or determination of the Department regarding tax 

liabilities that have become finalized by law, including but not limited to the issuance of 

liens, levies, and revocations, suspensions, or denials of licenses or certificates of 

registration or any other collection activities.”  35 ILCS 1010/1-45.  

25. On October 13, 2006, Department issued a Notice of Deficiency to Petitioner, Ronald 

Benderson, for the tax years ending December 31, 2000, 2001, 2002, and 2003.  A copy 

of that Notice of Deficiency is attached hereto as Exhibit 5.   

26. Ronald Benderson did not file a Form EAR-14 or otherwise protest the Notice of 

Deficiency for 2000, 2001, 2002 and 2003 within 60 days of October 13, 2006.  

27. Illinois Income Tax Act (IITA) Section 908(d) provides: “(d) Finality of decision. If the 

taxpayer fails to file a timely protest or petition under subsection (a) of this Section, then 

the Department's notice of deficiency shall become a final assessment at the end of the 

60th day after the date of issuance of the notice of deficiency.”   35 ILCS 5/908(d).  

28. Department’s Notice of Deficiency issued to Ronald Benderson on October 13, 2006 for 
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the tax years ending December 31, 2000, December 31, 2001, December 31, 2002, and 

December 31, 2003 became final on December 12, 2006; 60 days after it was issued.   

29. Because the October 13, 2006 Notice of Deficiency is final, this Tribunal does not have 

Subject Matter Jurisdiction to review the correctness of the Notice of Deficiency issued 

to Ronald Benderson or the income tax assessments for the tax years ending December 

31, 2000, December 31, 2001, December 31, 2002 and December 31, 2003.  35 ILCS 

1010/1-45.  

 WHEREFORE, Department prays that this Tribunal enter an Order 

(a) Finding that the Notice of Deficiency issued to Ronald Benderson on 

October 13, 2006, for the years ending December 31, 2000, December 

31, 2001, December 31, 2002 and December 31, 2003, became final 

on December 12, 2006; and 

(b) Holding that this Tribunal does not have subject matter jurisdiction to 

review the correctness of the Notice of Deficiency issued to Ronald 

Benderson on October 13, 2006, for the tax years ending December 

31, 2000, December 31, 2001, December 31, 2002, and December 31, 

2003; and 

(c) Granting any further relief this Tribunal deems just and appropriate. 

 

AFFIRMATIVE DEFENSE IV 

Subject Matter Jurisdiction; Final Assessment of 2010 Overpayment 

30. Department incorporates the allegations in paragraphs 1 through 28 of its Affirmative 

Defenses as if fully set forth herein.  

31. The Tax Tribunal has original jurisdiction over all determinations of the Department 
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reflected on the Notice of Claim Denial for the year(s) protested.  35 ILCS 1010/1-45(a).  

32. Taxpayer alleges that “Petitioners had an overpayment of $12,250 from the 2010 tax year 

which Petitioners' sought to apply toward its tax liability for the 2011 tax year.”  Petition, 

¶ 17.  

33. On February 21, 2013, Department issued a Notice of Claim Denial to 

Petitioners/Taxpayer for the tax year ending December 31, 2010.  A copy of that Notice 

is attached hereto as Exhibit 6.  

34. Petitioners/Taxpayer did not protest the Notice of Claim Denial issued to 

Petitioners/Taxpayer on February 21, 2013.   

35. The Notice of Claim Denial issued to Petitioners/Taxpayer on February 21, 2013 became 

final on Monday, April 22, 2013.   

36. This Tribunal does not have subject matter jurisdiction to review the amount of tax 

overpayment of Petitioners/Taxpayer for the tax year ending December 31, 2010.  

 WHEREFORE, Department prays this Tribunal enter an Order: 

(a) Finding that the Notice of Claim Denial issued to Petitioners/Taxpayer 

on February 21, 2013 for the tax year ending December 31, 2010, 

became final on Monday, April 22, 2013;  

(b) Holding that this Tribunal does not have subject matter jurisdiction to 

review the amount of tax overpayment of Petitioners/Taxpayer for the 

tax year ending December 31, 2010; and 

(c) Granting any further relief this Tribunal deems just and appropriate. 

 

AFFIRMATIVE DEFENSE V 

Subject Matter Jurisdiction; Department’s Collection Activities 
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37. Department incorporates the allegations in paragraphs 1 through 36 of its Affirmative 

Defenses as if fully set forth herein.  

38. Section 1-45 of the Illinois Independent Tax Tribunal Act of 2012 (35 ILCS 1010/1-1 et 

seq.) states: “Jurisdiction of the Tax Tribunal. . . . (e) The Tax Tribunal shall not have 

jurisdiction to review: . . .(4) any action or determination of the Department regarding tax 

liabilities that have become finalized by law, including but not limited to the issuance of 

liens, levies, and revocations, suspensions, or denials of licenses or certificates of 

registration or any other collection activities.”  35 ILCS 1010/1-45.  

39. Section 909(a) of the Illinois Income Tax Act (35 ILCS 5/909(a)) provides: “(a) In 

general. In the case of any overpayment, the Department, within the applicable period of 

limitations for a claim for refund, may credit the amount of such overpayment, including 

any interest allowed thereon, against any liability in respect of the tax imposed by this 

Act, regardless of whether other collection remedies are closed to the Department on the 

part of the person who made the overpayment and shall refund any balance to such 

person.”  

40. The Department’s act of offsetting overpayments against final liabilities in accordance 

with Section 909(a) is a “collection activit[y]” for which this Tribunal does not have 

jurisdiction to review.  35 ILCS 1010/1-45. 

 WHEREFORE, Department prays this Tribunal enter an Order: 

(a) Finding that Department’s act of offsetting overpayments against final 

liabilities in accordance with Section 909(a) is a “collection activit[y]” 

pursuant to 35 ILCS 1010/1-45(e);  

(b) Holding that this Tribunal does not have subject matter jurisdiction to 

review Department’s act of offsetting overpayments against final 
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liabilities in accordance with Section 909(a);  

(c) Holding that this Tribunal has jurisdiction to determine the correct 

amount of Petitioners’/Taxpayer’s tax overpayment for 2011 and 

2012;  

(d) Holding that this Tribunal does not have subject matter jurisdiction to 

review the Department’s application of Petitioners’/Taxpayer’s tax 

overpayments for tax years 2011 and 2012 to final liabilities, once the 

amount of the overpayment is determined; and 

(e) Granting any further relief this Tribunal deems just and appropriate. 

 
Respectfully submitted, 

Illinois Department of Revenue 

 

By:  LISA MADIGAN,  

Attorney General, State of Illinois 

 

 

 By: __________________________________ 

Special Assistant Attorney General 

 

Jennifer Kieffer 

Special Assistant Attorney General 

Phone:  (312) 814-1533 

Jennifer.Kieffer@Illinois.gov 

 

Rickey A. Walton 

Special Assistant Attorney General 

Phone:  (312) 814-1016 

Rick.Walton@Illinois.gov 

 

Illinois Department of Revenue 

100 West Randolph St., 7-900 

Chicago, IL  60601     

Fax: (312) 814-4344 
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