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ILLINOIS INDEPENDENT TAX TRIBUNAL 

 

RONALD BENDERSON & SUSAN JUSTINGER, ) 

) 
Petitioners,      ) 

 )  
 v. ) No. 14-TT-127 

)  

ILLINOIS DEPARTMENT OF REVENUE, ) 

  ) 

 Defendant. ) 
 
 

DEFENDANTS’ MOTION TO STRIKE AND FOR OTHER RELIEF 

PURSUANT TO §2-619 OF THE ILLINOIS CODE OF CIVIL PROCEDURE 

 

NOW COMES the Department of Revenue (“Department”) of the State of Illinois, 

through Lisa Madigan, Attorney General of and for the State of Illinois, by Jennifer Kieffer and 

Rick Walton, Special Assistant Attorneys General, and for its Motion pursuant to Section 2-619 

of the Code of Civil Procedure states as follows:  

1. Illinois Code of Civil Procedure (735 ILCS 5/1-101 et seq.) section 2-619 

provides: “(a) Defendant may, within the time for pleading, file a motion for dismissal of the 

action or for other appropriate relief upon any of the following grounds. . . . (1) That the court 

does not have jurisdiction of the subject matter of the action, provided the defect cannot be 

removed by a transfer of the case to a court having jurisdiction.”  735 ILCS 5/2-619(a).  

2. A section 2-619 motion may be filed before or after the filing of an Answer.  

Dever v. Simmons, 292 Ill.App.3d 70, 74 (1st Dist. 1997).   

3. This Tribunal does not have subject matter jurisdiction of certain allegations and 

claims raised in Count I of the Petition in the above-captioned action, and this defect cannot be 

removed by a transfer of the case to a court having jurisdiction. 735 ILCS 5/2-619(a)(1). 
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FACTS 

 

4. On October 13, 2006, Department issued a Notice of Deficiency to Delta Sonic 

Car Wash Systems, Inc. (“Delta Sonic”) for the tax year ending December 31, 2000.  A copy of 

that Notice is attached hereto as Exhibit 1.  

5. On January 23, 2007, Delta Sonic filed its protest (Complaint) of the Notice of 

Deficiency dated October 13, 2006.  See Exhibit 2, Affidavit of Brian Fliflet and the attached 

Exhibit 2B, Docket Sheet, Circuit Court of Cook County, Docket No. 07-L-50059.  

6. The Circuit Court of Cook County entered an Order dismissing with prejudice 

Delta Sonic’s protest of the Notice of Deficiency issued on October 13, 2006, because Delta 

Sonic’s protest (Complaint) was filed more than 60 days after the Notice of Deficiency was 

issued.  See Exhibit 2, Affidavit of Brian Fliflet and attached Exhibit 2C, Defendant’s Motion to 

Dismiss and Agreed Dismissal Order in Circuit Court of Cook County docket No. 07-L-50059.  

7. Department’s Notice of Deficiency issued October 13, 2006 to Delta Sonic 

became final on December 12, 2006; 60 days after it was issued.  35 ILCS 5/908(d).  

8. Delta Sonic later filed a Form IL-1120-ST-X (amended Illinois income tax return) 

for tax years 2000, 2001, 2002, and 2003, which reversed the Department’s unitary 

determination, and claimed a refund of tax paid for tax year 2000.  Exhibit 2, Affidavit of Brian 

Fliflet.  

9. The Department denied Delta Sonic’s refund claim for tax year ending December 

31, 2000.  See Notice of Denial issued May 26, 2010 to Delta Sonic attached as Exhibit 3.  

10. On December 14, 2009, Delta Sonic protested the Department’s refund claim 

denial for 2000 by filing a formal protest and request for hearing before the Department’s Office 

of Administrative Hearings.  Exhibit 2, Affidavit of Brian Fliflet.  
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11. Delta Sonic’s protest was assigned docket number 10-IT-0229 in the 

Department’s Office of Administrative Hearings.  Exhibit 2, Affidavit of Brian Fliflet. 

12. Office of Administrative Hearings, docket number 10-IT-0229 is open/pending.  

Exhibit 2, Affidavit of Brian Fliflet. 

13. The issue pending in Office of Administrative Hearings’ docket number 10-IT-

0229 is whether Delta Sonic and Benderson Development were members of a unitary business 

group in 2000 through 2003.   Exhibit 2, Affidavit of Brian Fliflet. 

14. On October 13, 2006, Department issued a Notice of Deficiency to Petitioner, 

Ronald Benderson, for the tax years ending December 31, 2000, December 31, 2001, December 

31, 2002, and December 31, 2003.  See Exhibit 4. Notice of Deficiency issued October 13, 2006.  

15. Ronald Benderson did not file a Form EAR-14 or otherwise protest the Notice of 

Deficiency for 2000, 2001, 2002 and 2003 within 60 days of October 13, 2006.  Exhibit 5, 

Affidavit of Carrie Leininger.  

16. Department’s Notice of Deficiency issued October 13, 2006 to Ronald Benderson 

became final on December 12, 2006; 60 days after it was issued.  35 ILCS 5/908(d).  

17. Petitioners/Taxpayer reported an overpayment of individual income tax on Form 

IL-1040 for the tax year ending December 31, 2010.  Exhibit 5, Affidavit of Carrie Leininger.  

18. On or about August 6, 2012, Petitioners/Taxpayer filed a Form IL-1040-X 

(amended income tax return) for the tax year ending December 31, 2010, claiming a tax 

overpayment of $ 40,934, a credit carry forward of $12,250, and a refund of $ 28,684.  Exhibit 5, 

Affidavit of Carrie Leininger. 

19. Department denied Petitioners’/Taxpayer’s refund claim on Form IL-1040-X in a 

Notice of Claim Denial issued February 21, 2013.  A copy of that Notice is attached as Exhibit 6.  
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20. Petitioners’/Taxpayer’s did not file a protest within 60 days of the Notice of 

Claim Denial issued February 21, 2013. Exhibit 5, Affidavit of Carrie Leininger. 

21. On October 16, 2012, Petitioners/Taxpayer filed an IL-1040 Individual Income 

Tax Return for the tax year ending December 31, 2011, reporting a tax overpayment of $47,469. 

Exhibit 5, Affidavit of Carrie Leininger. 

22. On December 6, 2012, the Department issued a Return Correction Notice to 

Petitioners/Taxpayer showing $8,500 of estimated payments received for tax year 2011 and a tax 

overpayment of $34,896. Exhibit 5, Affidavit of Carrie Leininger. 

23. On December 6, 2012, the Department issued a Notice of Overpayment 

Adjustment to Petitioners/Taxpayer showing that Taxpayer’s 2011 overpayment of $34,896 was 

applied to Taxpayer’s unpaid final liabilities for the tax years ending December 31, 2001 and 

December 31, 2002. Exhibit 5, Affidavit of Carrie Leininger and Exhibit 5C attached thereto. 

24. On or about January 28, 2013, Petitioners/Taxpayer filed an IL-1040-X (amended 

individual income tax return) for the tax year ending December 31, 2011 claiming a refund in the 

amount of $47,469. Exhibit 5, Affidavit of Carrie Leininger.  

25. On May 13, 2014, the Department issued a Notice of Claim Denial to Taxpayer 

denying Petitioners’/Taxpayer’s refund claim for the tax year ending December 31, 2011.  A 

copy of that Notice is attached to Exhibit 5, Affidavit of Carrie Leininger, as Exhibit 5E.  

26. On October 15, 2013, Petitioners filed an IL-1040 (individual income tax return) 

for the tax year ending December 31, 2012, reporting a tax overpayment of $62,688. Exhibit 5, 

Affidavit of Carrie Leininger. 

27. On October 26, 2013, the Department issued a Notice of Overpayment 

Adjustment to Petitioners showing that Taxpayer’s 2012 tax overpayment of $62,688 was 
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applied to unpaid liabilities for the 2002 and 2003 tax years.  A copy of that Notice is attached to 

Exhibit 5, Affidavit of Carrie Leininger, as Exhibit 5F.  

28. On or about February 6, 2014, Petitioners/Taxpayer filed an IL-1040-X (amended 

individual income tax return) for the tax year ending December 31, 2012, claiming a refund in 

the amount of $62,688. Exhibit 5, Affidavit of Carrie Leininger.  

29. On May 19, 2014, the Department issued a Notice of Claim Denial to Taxpayer 

denying Petitioners’/Taxpayer’s refund claim for the tax year ending December 31, 2012.  A 

copy of that Notice is attached to Exhibit 5, Affidavit of Carrie Leininger, as Exhibit 5G.  

30. Petitioners/Taxpayer protested the May 13, 2014 Notice of Claim Denial (for 

2011) and the May 19, 2014 Notice of Claim Denial (for 2012) by filing a protest and petition 

with this Tribunal on July 11, 2014.   

A. Subject Matter Jurisdiction:  

Department’s Collection Activities 

31. Section 1-45 of the Illinois Independent Tax Tribunal Act of 2012 (35 ILCS 

1010/1-1 et seq.) states: “Jurisdiction of the Tax Tribunal. . . . (e) The Tax Tribunal shall not 

have jurisdiction to review: . . .(4) any action or determination of the Department regarding tax 

liabilities that have become finalized by law, including but not limited to the issuance of liens, 

levies, and revocations, suspensions, or denials of licenses or certificates of registration or any 

other collection activities.”  35 ILCS 1010/1-45.  

32. Section 909(a) of the Illinois Income Tax Act (35 ILCS 5/909(a)) provides:  

(a) In general. In the case of any overpayment, the Department, 

within the applicable period of limitations for a claim for refund, 

may credit the amount of such overpayment, including any interest 

allowed thereon, against any liability in respect of the tax imposed 

by this Act, regardless of whether other collection remedies are 
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closed to the Department on the part of the person who made the 

overpayment and shall refund any balance to such person.  

 

33. The Department’s act of offsetting overpayments against final liabilities in 

accordance with Section 909(a) is a “collection activit[y]” for which this Tribunal does not have 

jurisdiction to review.  35 ILCS 1010/1-45(e).  

34. This Tribunal has jurisdiction to review the amount of Petitioners’/Taxpayer’s 

overpayment of tax for the tax years ending December 31, 2011 and December 31, 2012. 35 

ILCS 1010/1-45(e); 35 ILCS 5/909(a). 

35. This Tribunal also has jurisdiction to review the timeliness of the Department’s 

offset, when such a claim is raised by the Taxpayer.  35 ILCS 1010/1-45(e); 35 ILCS 5/909(a).  

36. Once the amount of the overpayment is determined, this Tribunal does not have 

subject matter jurisdiction to review the Department’s application of Petitioners’/Taxpayer’s tax 

overpayments for tax years 2011 and 2012 to Taxpayer’s final liabilities because the Department 

acted timely.  

 WHEREFORE, Department prays this Tribunal enter an Order: 

a) Finding that Department’s act of offsetting overpayments against final 

liabilities in accordance with Section 909(a) is a collection activity, pursuant 

to 35 ILCS 1010/1-45(e);  

b) Holding that this Tribunal does not have subject matter jurisdiction to review 

Department’s act of offsetting overpayments against final liabilities pursuant 

to IITA Section 909(a) when such offsets are timely made;  

c) Holding that this Tribunal has jurisdiction to determine the correct amount of 
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Petitioners’/Taxpayer’s tax overpayment for 2011 and 2012;  

d) Holding that this Tribunal does not have subject matter jurisdiction to review 

the Department’s application of Petitioners’/Taxpayer’s tax overpayments for 

tax years 2011 and 2012 to Taxpayer’s final liabilities, once the amount of the 

overpayment is determined; and 

e) Granting any further relief this Tribunal deems just and appropriate. 

 

B. Subject Matter Jurisdiction: 

Determinations not “reflected on” Taxpayer’s protested 2011 & 2012 Notices 

 

37. Section 1-45(a) of the Independent Tax Tribunal Act of 2012 provides: “the Tax 

Tribunal shall have original jurisdiction over all determinations of the Department reflected on a 

Notice . . . ,” including a Notice of Claim Denial .  35 ILCS 1010/14-45(a).  

38. The protested Notices of Claim Denial at issue in this action (14-TT-127) are for 

Individual Income Tax for Ronald Benderson and Susan Justinger for the tax years ending 

December 31, 2011 and December 31, 2012.  

39. However, in their petition, Petitioners/Taxpayer raise the issue that “Delta Sonic 

and Benderson Development [were] not engaged in a unitary business” for tax years 2000 

through 2003.  Petition, ¶¶ 38, 39, 40.  

40. In support of this contention, Taxpayer alleges facts in paragraphs 10, 11, 12, 13, 

14, 15, 16, 28, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, and 40 concerning Delta Sonic’s claim that 

it was not unitary with Benderson Development in the years 2000 through 2003.  

41. The facts alleged in paragraphs 10, 11, 12, 13, 14, 15, 16, 28, 30, 31, 32, 33, 34, 

35, 36, 37, 38, 39, and 40 are not reflected on the Notices of Claim Denial issued to Ronald 
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Benderson and Susan Justinger for individual income tax for the tax years ending December 31, 

2011 and December 31, 2012, which are the subject of this protest. 35 ILCS 1010/14-45(a). 

42. Additionally, in its prayer for relief in Count I of the petition, Petitioners/ 

Taxpayer prays that this Tribunal find and declare “that Delta Sonic and Benderson 

Development were not engaged in a unitary business.”  Petition, Count I, Prayer for Relief, ¶ (a).  

43. The Department’s determination that Delta Sonic was engaged in a unitary 

business with Benderson Development for the tax years 2000 through 2003 was reflected in the 

Notice of Deficiency issued to Delta Sonic on October 13, 2006 and the Notice of Denial issued 

to Delta Sonic on May 26, 2010.  A copy of those Notices are attached hereto as Exhibit 1 and 

Exhibit 4, respectively.  

44. Taxpayer admits that the Department’s Office of Administrative Hearings has 

jurisdiction of Delta Sonic’s protest of the May 26, 2010 Notice of Denial and that the unitary 

issue is pending before the Office of Administrative Hearings.  See Petition ¶¶ 10 through 15.   

45. The unitary issue must be decided by the Department’s Office of Administrative 

Hearings.  35 ILCS 5/910(a) (2010) (prior to 2012 amendment at P.A. 97-1129, eff. 8-28-12); 

See P.A. 89-399, eff. 8-20-95.   

46. This Tribunal does not have jurisdiction to review Delta Sonic’s claim that Delta 

Sonic and Benderson Development were not unitary because Delta Sonic’s unitary relationship 

with Benderson Development for tax years ending 2000 through 2003 is not “reflected on [the] 

... Notice of Claim Denial” issued to Ronald Benderson and Susan Justinger for the tax years 

ending December 31, 2011 and December 31, 2012.  35 ILCS 1010/14-45(a). 

47. Although Taxpayer has artfully tried to incorporate the third-party unitary issue in 

this individual income tax protest, surely this Tribunal is too sophisticated to accept for even a 
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moment that a Taxpayer can challenge a third party’s 2001 business income tax assessment by 

means of protesting a Notice concerning 2011 individual income tax.   

WHEREFORE, Department prays this Tribunal enter an Order 

a) Finding that Delta Sonic’s unitary relationship with Benderson Development for 

tax years ending 2000 through 2003 is not reflected on the Notices of Claim 

Denial issued to Ronald Benderson and Susan Justinger on May 14, 2014 and 

May 19, 2014 for the tax years ending December 31, 2011 and December 31, 

2012, respectively; 

b) Holding that this Tribunal does not have subject matter jurisdiction to determine 

whether Delta Sonic and Benderson Development were engaged in a unitary 

business in 2000 through 2003;  

c) Holding that this Tribunal does not have subject matter jurisdiction to review the 

correctness of the Notice of Claim Denial issued to Delta Sonic on May 26, 2010;  

d) Striking paragraphs and 10, 11, 12, 13, 14, 15, 16, 28, 30, 31, 32, 33, 34, 35, 36, 

37, 38, 39, and 40 from the Petition; and  

e) Granting any further relief this Tribunal deems just and appropriate. 

C. Subject Matter Jurisdiction:  

Final Assessments – Notice of Deficiency to Delta Sonic 

 

48. Section 1-45 of the Illinois Independent Tax Tribunal Act of 2012 (35 ILCS 

1010/1-1 et seq.) states: “Jurisdiction of the Tax Tribunal. . . . (e) The Tax Tribunal shall not 

have jurisdiction to review: . . .(4) any action or determination of the Department regarding tax 

liabilities that have become finalized by law, including but not limited to the issuance of liens, 
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levies, and revocations, suspensions, or denials of licenses or certificates of registration or any 

other collection activities.”  35 ILCS 1010/1-45 (emphasis added).  

49. Because the Notice of Deficiency issued on October 13, 2006 to Delta Sonic is 

final, this Tribunal does not have Subject Matter Jurisdiction to review the correctness of the 

Notice of Deficiency or the issues determined therein, including whether Delta Sonic and 

Benderson Development were members of a unitary group for the tax years ending December 

31, 2000, December 31, 2001, December 31, 2002 and December 31, 2003.  35 ILCS 1010/1-45.  

 WHEREFORE, Department prays this Tribunal enter an Order 

(a) Finding that the Notice of Deficiency issued to Delta Sonic on October 

13, 2006, for tax year ending December 31, 2000 became final on 

December 12, 2006;  

(b) Holding that this Tribunal does not have subject matter jurisdiction to 

review the correctness of the Department’s Notice of Deficiency 

issued to Delta Sonic on October 13, 2006;  

(c) Holding that this Tribunal does not have subject matter jurisdiction to 

determine whether Delta Sonic and Benderson Development were 

engaged in a unitary business in 2000 through 2003;  

(d) Striking paragraphs and 10, 11, 12, 13, 14, 15, 16, 28, 30, 31, 32, 33, 

34, 35, 36, 37, 38, 39, and 40 from the Petition; and  

(e) Granting any further relief this Tribunal deems just and appropriate. 
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D. Subject Matter Jurisdiction:  

Final Assessments – Notice of Deficiency to Ronald Benderson  

 

50.     Section 1-45 of the Illinois Independent Tax Tribunal Act of 2012 (35 ILCS 

1010/1-1 et seq.) states: “Jurisdiction of the Tax Tribunal. . . . (e) The Tax Tribunal shall not 

have jurisdiction to review: . . .(4) any action or determination of the Department regarding tax 

liabilities that have become finalized by law, including but not limited to the issuance of liens, 

levies, and revocations, suspensions, or denials of licenses or certificates of registration or any 

other collection activities.”  35 ILCS 1010/1-45.  

51. On October 13, 2006, Department issued a Notice of Deficiency to Petitioner, 

Ronald Benderson, for the tax years ending December 31, 2000, 2001, 2002, and 2003.  See 

Exhibit 3. Notice of Deficiency issued October 13, 2006.  

52. Ronald Benderson did not file a Form EAR-14 or otherwise protest the Notice of 

Deficiency for 2000, 2001, 2002 and 2003 within 60 days of October 13, 2006.  

53. Illinois Income Tax Act (IITA) Section 908(d) provides: “(d) Finality of decision. 

If the taxpayer fails to file a timely protest or petition under subsection (a) of this Section, then 

the Department's notice of deficiency shall become a final assessment at the end of the 60th day 

after the date of issuance of the notice of deficiency.”   35 ILCS 5/908(d).  

54. Department’s Notice of Deficiency issued to Ronald Benderson on October 13, 

2006 for the tax years ending December 31, 2000, December 31, 2001, December 31, 2002, and 

December 31, 2003 became final on December 12, 2006, 60 days after it was issued.   

55. Because the October 13, 2006 Notice of Deficiency is final, this Tribunal does not 

have Subject Matter Jurisdiction to review the correctness of the Notice of Deficiency issued to 
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Ronald Benderson or the income tax assessments for the tax years ending December 31, 2000, 

December 31, 2001, December 31, 2002 and December 31, 2003.  35 ILCS 1010/1-45.  

 WHEREFORE, Department prays that this Tribunal enter an Order 

(a) Finding that Ronald Benderson did not timely file a protest of the 

Notice of Deficiency issued on October 13, 2006, for the years ending 

December 31, 2000, December 31, 2001, December 31, 2002 and 

December 31, 2003, on or before December 12, 2006; 

(b) Holding that the Notice of Deficiency issued to Ronald Benderson on 

October 13, 2006, for the years ending December 31, 2000, December 

31, 2001, December 31, 2002 and December 31, 2003, is final; and 

(c) Holding that this Tribunal does not have subject matter jurisdiction to 

review the correctness of the Notice of Deficiency issued to Ronald 

Benderson on October 13, 2006, for the tax years ending December 

31, 2000, December 31, 2001, December 31, 2002, and December 31, 

2003; and 

(d) Granting any further relief this Tribunal deems just and appropriate. 

E. Subject Matter Jurisdiction:  

Final Assessment – Petitioners’ 2010 Overpayment 

56. The Tax Tribunal has original jurisdiction over all determinations of the 

Department reflected on the protested Notice of Claim Denial.  35 ILCS 1010/1-45(a).  
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57. Taxpayer alleges that “Petitioners had an overpayment of $12,250 from the 2010 

tax year which Petitioners' sought to apply toward its tax liability for the 2011 tax year.”  

Petition, ¶ 17.  

58. Taxpayer alleges that “Department issued a Return Correction Notice to 

Petitioners . . . in which it reduced the amount of overpayment applied to 2011 tax year from the 

2010 tax year, as the 2010 overpayment was used to offset unpaid liabilities for the 2001 tax 

year.” Petition, ¶ 19.  

59. On February 21, 2013, Department issued a Notice of Claim Denial to Petitioners/ 

Taxpayer for the tax year ending December 31, 2010.  See Exhibit 6.  

60. Petitioners/Taxpayer did not protest the Notice of Claim Denial issued on 

February 21, 2013 to Petitioners/Taxpayer.   

61. The Notice of Claim Denial issued to Petitioners/Taxpayer on February 21, 2013 

became final on Monday, April 22, 2013, 60 days after it was issued. 35 ILCS 5/908(d).    

62. Because the Notice of Claim Denial issued to Petitioners/Taxpayer on February 

21, 2013 for tax year ending December 31, 2010 is final, the Department may apply the 2010 

overpayment of tax to any final liability of tax, penalty, or interest of Taxpayer, including 2001.  

35 ILCS 5/909(a).   

63. This Tribunal does not have subject matter jurisdiction to review the amount of 

tax overpayment of Petitioners/Taxpayer for the tax year ending December 31, 2010, or the 

Department’s offset of that overpayment against Taxpayer’s final liabilities because  

a. The 2010 overpayment is reflected on the Notice of Claim Denial issued on 

February 21, 2013; 
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b.  The Notice of Claim Denial issued on February 21, 2013 for tax year ending 

December 31, 2010 is not part of this protest action; and 

c. The Notice of Claim Denial issued on February 21, 2013 for tax year ending 

December 31, 2010 is final.  

 WHEREFORE, Department prays this Tribunal enter an Order: 

(a) Finding that the Notice of Claim Denial issued to Petitioners/Taxpayer 

on February 21, 2013 became final on Monday, April 22, 2013;  

(b) Holding that this Tribunal does not have subject matter jurisdiction to 

review the amount of tax overpayment of Petitioners/Taxpayer for the 

tax year ending December 31, 2010;  

(c) Holding that this Tribunal does not have subject matter jurisdiction to 

review the Department’s offset of that overpayment to Taxpayer’s 

2001 final liability; and  

(d) Granting any further relief this Tribunal deems just and appropriate. 

Respectfully submitted, 

Illinois Department of Revenue 

 

By:  LISA MADIGAN,  

Attorney General, State of Illinois 

 

 

  ___________________________________ 

Special Assistant Attorney General 

 

Jennifer Kieffer 

Special Assistant Attorney General 

Phone:  (312) 814-1533 

Jennifer.Kieffer@Illinois.gov 
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Rickey A. Walton 

Special Assistant Attorney General 

Phone:  (312) 814-1016 

Rick.Walton@Illinois.gov 

 

Illinois Department of Revenue 

100 West Randolph St., 7-900 

Chicago, IL  60601     

Fax: (312) 814-4344 
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