ILLINOIS INDEPENDENT

TAX TRIBUNAL

HOLZHAUER AUTO & )
TRUCK SALES, INC., )
)

Petitioner, )

)

v. )

)

ILLINOIS DEPARTMENT )
OF REVENUE, )
)

Respondent. )

PETITION

COMES NOW, Petitioner Holzhauer Auto & Truck Sales, Inc. (“Petitioner”), by and
through its undersigned counsel, and hereby petitions the Illinois Independent Tax Tribunal to
review and reverse the Notice of Tax Liability (the “Notice”) issued by the Illinois Department

of Revenue (the “Department”), for the reasons stated below:

INTRODUCTION

1. The Notice was issued by the Department on October 29, 2014 and assessed sales
tax liability of $26,720.00, penalties of $534.40 and interest of $50.51 on a single sales
transaction. A copy of the Notice is attached to this Petition as Exhibit A.

2. Petitioner is a Delaware corporation with its principal place of business in

Nashville, Illinois.

3. Petitioner is located at 17933 Holzhauer Automall Dr., Nashville, IL 62263, and
its telephone number is (618) 327-8264. Petitioner’s taxpayer account identification number is

0356-2085.
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4. The Notice relates to the sale of a 2013 Monterrey Sport Yacht 400 (the “Yacht”)
in September of 2014 for delivery to Osage Beach, Missouri. The Yacht was shipped directly
from the manufacturer in Florida to Missouri via carrier, never to be used in Illinois. As a result,
the transaction is exempt from the Retailers’ Occupation Tax pursuant to the interstate commerce
exemption. 35 ILCS 120/2-60.

JURISDICTION

5. This Tribunal has jurisdiction over this matter because Petitioner received a
Notice of Tax Liability and the protest exceeds the statutory amount of $15,000 exclusive of
penalties and interest. 35 ILCS 1010/1-45.

BACKGROUND AND RELEVANT FACTS

6. In September of 2014, Petitioner sold the Yacht to Brad Holzhauer (the
“Purchaser”) for a sales price of $427,521.00. A copy of the invoice for the sale of the Yacht is
attached to this Petition as Exhibit B.

7. At the time of sale, the Yacht was located at the manufacturer in Williston,
Florida.

8. At the time of the sale, the Purchaser requested that the Yacht be shipped directly
from the Florida manufacturer to 696 Passover Road, Osage Beach, Missouri 65065 for use
exclusively in the State of Missouri.

9. Lake Region Partners LLC transported the Yacht from Williston, Florida, to
Osage Beach, Missouri. A copy of the straight bill of lading is attached to the Petition as
Exhibit C.

10.  To Petitioner’s knowledge, the Yacht has never been and never will be within the

State of Illinois.
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11. On September 26, 2014, Petitioner submitted a Sales Tax Transaction Return
(Form ST-556) incorrectly indicating that the transaction was exempt due to the “watercraft use
tax law 15-10.”

12 On October 29, 2014, the Department issued the Notice.

13. Petitioner twice amended the original Form ST-556. A copy of the original Form
ST-556 and two amendments are attached to this Petition as Exhibit D.

14.  However, Petitioner and the Department were unable to reach an agreement as to
the reporting of the sales transaction.

15.  As a result, Petitioner requested a late discretionary hearing on the matter by a
letter dated April 3, 2015.

16. On April 16, 2015, the Chief Administrative Law Judge at the Office of
Administrative Hearings of the Illinois Department of Revenue granted Petitioner’s request for a
late discretionary hearing regarding the Notice. A copy of the letter granting the late
discretionary hearing is attached to this Petition as Exhibit E.

APPLICABLE LAW

17.  The Retailers’ Occupation Tax Act, 35 ILCS 120/1 et seq., imposes a tax upon
persons engaged in the business of selling tangible personal property at retail in Illinois.

18. The Retailers’ Occupation Tax is not imposed “upon the privilege of engaging in
a business in interstate commerce or otherwise, when the business may not, under the
Constitution and statutes of the United States, be made subject of taxation by this State.” 35
ILCS 120/2-60.

19. The interstate commerce exemption states that the Retailers’ Occupation Tax
“does not extend to gross receipts from sales in which the seller is obligated, under the terms of

his or her agreement with the purchaser, to make physical delivery of the goods from a point in
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[Tllinois] to a point outside [Illinois], not to be returned to a point with [Illinois], provided that
delivery is actually made.” 86 Ill. Adm. Code 130.605(c).

20.  Where tangible personal property is located in Illinois at the time of sale, the
place at which the contract of sale is negotiated and executed, the place at which title to the
property passes to the purchaser, and the place at which the purchaser resides are immaterial. 86
I11. Adm. Code 130.605(a)(3).

ERROR

21.  The Department incorrectly assessed the Retailers’ Occupation Tax on the sale of
the Yacht where the sale was in interstate commerce.

22.  The interstate commerce exemption to the Retailers’ Occupation Tax applies
because the Yacht was never within the State of Illinois.

23.  Illinois law explicitly does not impose the Retailers’ Occupation Tax on sales of
tangible personal property which is located within the State of Illinois at the time of sale and is
delivered outside of Illinois in connection with the sale. See 86 Ill. Adm. Code 130.605(c).

24. It follows that Illinois law would not tax the sale of tangible personal property
where, as here, the property being sold never physically entered Illinois and was delivered
outside of Illinois.

25. The Department has stated that the “interstate commerce exemption applies to
sales made from Illinois businesses that are delivered outside Illinois and are not returned to
Ilinois for use.” Illinois Department of Revenue, Publication 104 Common Sales Tax and E911
Surcharge Exemptions, November 2011, at page 3, also available online at

http://tax.illinois.gov/publications/pubs/pub-104.pdf.
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26.  Accordingly, the Retailers’ Occupation Tax does not apply to the sale of the
Yacht and the tax, penalties and interest set forth in the Notice should be canceled in their
entirety.

CONCLUSION AND RELIEF REQUESTED

27.  The interstate commerce exemption to the Retailers’ Occupation Tax applies to
the sale of the Yacht; therefore, the Retailers’ Occupation Tax should not be assessed on the sale

of the Yacht.

28. As a result, the assessment of tax, penalties and interest in the Notice should be
canceled in full.
WHEREFORE, for the reasons contained herein, Petitioner prays that the Notice be

canceled in its entirety such that not tax is due, and that the Tribunal orders such other relief as it

deems just and proper.
Respectfully submitted,

CARMODY MacDONALD P.C.

w G

Gregory hé&urpby, 63 1885
120 Sout ntral Avenue, Suite 1800

St. Louis, MO 63105
Telephone (314) 854-8600
Facsimile (314) 854-8660
gim@carmodymacdonald.com

Attorney for Petitioner
Holzhauer Auto & Truck Sales, Inc.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on June 4, 2015, a true and accurate copy of the
foregoing document was sent via U.S. mail:

Illinois Department of Revenue
Office of Legal Services

100 W. Randolph St., 7-900
Chicago, IL 60601

.
C o U
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. - We.have.processed.your.Eorm ST-556 return identified above. e e

"
i

" Notice of Tax Liability

®. ., STATEOF
for Form ST-556, Sales Tax Transaction Return u_%ga
DEPARTMENT OF REVENUE

W tax.illinois,gov
4 800 732-8866

217 782-3336

#BWN léMGV October 29, 2014 . TDD 1 BOD 544-5304
O e Lo saLES ING T ACD AT A AR
17933 HOLZHAUER AUTOMALL DR Letter ID: CNXXXX85955816X9
NASHVILLE IL 62283-3413 -~

Account ID: 0356-2085

Date of delivery: Sep 16, 2014
TP P OC N T O 1 G O OO 1 OO 1 WO | ST-556 tax return no.: 566705802

Hull ID: RGFYB134B213

Additional information can be found on the following pages.

If you agree

* to the amount due for the return identified above, please use the voucher on the following page to make your payment.
*  to the entire account balance, please use the voucher on fhe enclosed Taxpayer Statement to make your payment.

If you do not agree, you may contest this notice by following the instructions on the protest rights page.

If you do not protest this notice or pay the assessment in full, we may take collection action against you for the balance due, which
may include levy of your wages and bank accounts, filing of a tax lien, or other action.

Liability Payments/Credit Unpzaid Balance

Original Tax 26,720.00 0.00 286,720.00
Late-Payment Penalty - 534.40 0.00 534.40
Interest 50.61 ) 0.00 50.561

Assessment Total $27,304.91 $0.00 $27,304.91

For questions, visit our website or call the number above.

IDOR-2P (R-06/14)

P-000255



3 . ¢ .

TR AT

Letter ID: CNXXXX85955816X9

Account |D: 0356-2085
Date of delivery: Sep 16, 2014

ST-556 tax return no.: 566705802
Hull ID: RGFYB134B213

Notice of Tax Liability (continued from Pagé 1)

Reasons for Notice:
*  "We have calcifiatéd tax due because we have disallowed the exemption that you claimed.
. You did not make full payment by the required due date. '
. Please review the enclosed Return Correction Notice.

As aresult we have assessed the amount shown on the previous page.

Please use the voucher below to make paymerit on this assessment.

IDOR-2P (R-06/14) .
To make a payment for the Form ST-556 tax return identified above, return bottom portion,
Retain top poriion for your records.
Fold and detach on perforation.
Bill Voucher (R-12/08)  (136)

IR

Wirite the amount you are paying below.

(AL RRRRALA

Letter ID: CNXXXX85855816X9 Total amount due: $27,304.91
.HOLZHAUER AUTO & TRUCK SALES INC '

Mail this voucher and your payment to: $ .
ILLINOIS DEPARTMENT OF REVENUE Write your Account ID on your check.
PO BOX 19008

SPRINGFIELD IL 62794-9006

LOL 00b D205420R5445 731 091614 L 0DOOOO273049%
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llinois Department of Revenue

Confirmation Number:
Date Submitted:
Date Printed:

1-717-023-872
09/26/2014

09/26/2014

Legal Name: HOLZHAUER AUTO & TRUCK SA

DBA Name:
L ST=556 sales Tax Transaction Return AccountID:  0356-2085
(R-9/10) (For Vehicles, Watercraft, Aircratt, Trallers, Filing Period: 09/16/2014
_ and Mobile Homes) Due Date: 10/06/2014
Tax return no:

566705802

Taxable locallon no:  095-0001-4-002

17933 HOLZHAUER

Cerlificate of authority no.

E Sold for rental use
buyer's account ID no.
X F Other (describe) WATERCRAFT USE TAX LAW
15-10
‘,{Eﬂﬁ.ﬁ R;g%u%% r;:ef gﬁggrgh%vgtgl‘ale that we have examined lhis relurn,

ements,

s true, correct, and complete, If tr?é gefle[

also state that the bu?(er has properly ass|
n to the seller,

Le e
ofgouyer(s) Date
Signalure
of Seller Dale

Taxable localion nameNashyille AUTOMALL DR NASHVILLE ,
Dealer's license no:  DLE173 IL 62263
Rev: 05
Form: 016
1 Enter the buyer's name and address
Name(s) BRAD HOLZHAUER
Street 6057 L‘AKE ROAD City NASHVILLE State IL ZIp 62263
2 Describe the item sold 6 Enter the price, and figure the tax
A Vehicle X B Watercraft C Aircraft
D Trailer E Mobile Home F 1 Total price (include accessories, féferal excise taxes,
frelght and labor, dealer preparaﬁdq;'c}ocumenlary fees,
X New Used and dealer-relmbursed rebates or Incentjves) 427,521.00
2 Total trade-In credit or vali{é.., O N 0.00
Identification no: RGFYB134B213 3 Amount subject to tax [Une.i - Line 2L\, 427.521.00
4 Tax[Line3X 0 | 0.00
Year2013 Make MONTEREY 5 Use lax for.certaln districis
Body style and model SPORT YACHT 400 a. gﬁunly
b, Clty
3 Enter the date of delivery _09/16/2014 ¢. Township — 0.00
(This return Is due no later than 20 days afier the date of delivery) g Total tax [Line 4 + Line 8} .-. I, 0.00
4 Describe the trade-in. if an 7 Retaller's allowance if filéd on ime .,
1 any Line6X 0.0175 Joheersnen b 0.00
Item traded in . BRI,

N 8 Nettaxdue fLine 6 - Line 71, v vvus i 0.00
Identification no 9 Prior overpayment . ... o vuuiiugesioanes 0.00
Year Make 10 Creditfor previously.pald tax. ........ . 0.00

By signing this return, | affirm that | meet all
Body style and model requirements to claim this credit,
. urn no,
5 Exempt or sale to a nonresident Tex relum no
If so, check the correct box below 44 Excesstax Coleclet, ovvurerrrerenenes 0.00
A Nonresident buyer (NOT  an out-of-state dealer)
drive-away permit no./lic. plate no. state 12 Total tax due
B Sold forresaletoa DEALER [Line 8 - Line 9 - Line 10 + Line 11]....... 0.00

{Wiite elther the lliinols dealer’s Account [D or "Oul-ol-stale dealer”)

C Exempt organization (governmenl, school, religlous, or chariiable) 43 Gredit memorandum. ... ....... eeneens 0.00

tax-exempt no. E-

D Sold to an interslate carrler for hire for use as rolling stock 14 Amountdue [Line 12-Line 13} .......... 0.00

Dealer's check no.

A e ay ownegae, I
ghed and sarrendered the il of




ORNA . T /.7'~/7~

Return Correction Notice Rev 6  Form 233 &
for Form ST-556, Sales Tax Transaction Return CA NS E S o
2;?5%%":;,? ;&iﬁi‘ig?%%?o 5802 BDN: 1426968301879  Date of delivery: Sep 16, 2014 /
If the date of delivery listed on Page 1 is incorrect, write the correct date. ___ /[ {
Is the buyer's address for registration purposes located within the city limits of Chicago? Yes _____No
Step 1: Mark the line that best describes your exemption or sale to a nonresident.
A____  Nonresident buyer (NOT an out-of-state dealer). You must provide the
drive-away permit no./license plate no. state
B___  Soldfor resale to a DEALER. You must provide the lllinois dealer's lllinois Account ID or
if dealer is an out of state dealer, write "out-of-state dealer.”"
C____  Exemptorganization (government, school, religious or charitable). Provide tax exempt no, E -
D____. Soldioaninterstate carrier for hire to use as a rolling stock.
You must provide the certificate of authority no.
E Sold for rental use. You must provide buyer's |llinois Account ID

—_— ) 3 A
F_X_ Other (describe) _Q oGSt Guiawrd Re,gu stere
Step 2: Write the price and-figure the tax.-Complete Lines 1 and 2-even-if no tax is due.You must round your figures-to-whoie dollars:- - -

A B C
Your most recent Department figures  Corrected

figures figures

1 Total price (include accessories, federal excise taxes, freight and labor, * 427,521.00 427,521.00 1 4277 5al.>
dealer preparation, documentary fees, and dealer-reimbursed rebates or [ ——

incentives)

Trade-in allowance ) 0.00 000 2 & o
3 Amount subject to tax [Line 1 - Line 2] 427,521,00 427552100 3 4x1,9 CA

Tax [Line 3x __6.25% ] (If you made this sale from a temporary 0.00 26,720.00% 4 &

location, see Form ST-556 instructions.) .

5 Use Tax for certain districts. (Do not report home rule use tax below.)
Write the name of

13 Credit memorandum 0.00 0.00 13
14  Amount due [Line 12 - Line 13) 0.00 26,720.00* 14
Underthe penalties of perjury, | state that | have examined this return and, to the best of my knowledge It is true, correct, and complete.

s Signat larat
A1 v ey

"PhalE)  Return this notice, only if you are making corrections, to P.O. Box 19006, Springfleld, IL 62794-9006. Dale

This form is authorized by the llfinols 1a% laws and the lliinols Vehicle Code. Disclosure of this information is REQUIRED. Fallure to provide
Information could result In penalties, This form has been approved by the Forms Management Center.

a County
b City
c TO\.;vnship
Tax[Line 3x__0.0% | _ 0.00 0 5 &
6 Total Tax[Line 4 + Ling 5] 0.00 26,720.00* 6 2
7 Retailer's allowance if filed on time 0.00 0.00 7 ¥
7a MED fee 0.00 000 7a_(
8 Nettax due [Line 6 - Line 7 + Line 7a] 0.00 26,720.00* 8 g
9 Prior overpayment 0.00 0.00 9 Z
10 Credit for tax previously paid. By signing this return, | affirm that | meet all 0.00 0.00 10 Q
requirements to claim this credit. (see Form ST-856 instructions) Tax
return no.;
11 Excess tax collected « 0.00 ' 000 1 _(F
12 Total tax due [Line 8 - Line 9 - Line 10 + Line 11] 0.00 26,720.00* 12 Q
&
g _

IDOR-1-TRN (R-12/10)

® | ' T —

TNANIRT



” JlLa et l/3///>
qlllinois Department of Revenue

ST-556-X Amended Sales Tax Transaction Return

(For Vehicles, Watercraft, Aircraft, Trailers, and Mobile Homes)

REV 04 FORM 017 Station 312

ES __( [
NS CADPRCTLEC___ _
Read this information first Do not write above this line.
Everyone must complete Steps 1, 2, and 4. ’
+ You must also complete Step 3 if you are changing Amount you are paying: $
financial information. Make your check payable to “illinois Department of Revenue”

*  If you are claiming an overpayment on this returh and you collected the overpaid tax from your customer(s), you must
refund the tax to your customer(s) before filing this return. When you complete this return, you must state, under penalties
of perjury, in Step 4, that you unconditionally refunded the overpaid tax to your customer(s).

Step 1:ldentify your business
1 Accountbno. O 3 5H b . O B8 5 3 Bushessname HOLZHAUER:AUTO & TRUCK SALES

Illinols account ID number

2 Originaltax return no, __ Slolo 705 0 .

Step 2:Mark the reason why you are filing an amended return

1___ I putthe incorrect date of delivery. The correct date is 5 _2(_ The buyer's name or address, the vehicle description, or the
I S A trade-in description was Incorrect. The correct information’is
2____ 1 made a computational error on Lines 3 through 14 of my Buyer's name
original return. Buyer's address 208 EAGLE DRIVE FOUR SEASONS, MO
3_____ The buyer returned the vehicle and cancelled the deal. Vehicle description 65049
4_¥_ 1should have reported this sale as: Trade-In description
a ____  Sold to a nonresident buyer (see instructions) 6._____ The taxable location name was incorrect. The correct
Drive-away permit no. name s .
lic. plate no, state 7 | am claiming credit for tax that was previously paid to an
b _____ Sold for resale to a Dealer (see instructions) lllinols retaller on Form ST-556 or directly to the department
on Form RUT-25 for an item that was purchased for leasing
¢ _____ Sold to an exempt organization purposes and then sold at retail because | did not claim 2
(Tax-exempt no. E - ) credit on the ST-556 when the sale was made,
d ____ Sold to an Interstate carrier for hire for use as The tax return number of the ST-556 or RUT-25 is
rolling stock
(Certificate of authority no, ) 8 Other. Please explain.
e Sold for rental use

BuyersaccountiDno. ~

f ____ CDF Sales tax exemption (transactions on or after
July 1, 2003 through June 30, 2005 only).

g _X_ Other. Please explain.Delivrered Out—of-

: State

Please turn this page over to complete Steps 3 and 4. 9

This form Is aulhorizad by tho lllinals lax laws and tho lliinols Vahiele Code, Disclosura of this Informalicn Is REQUIRED, Fallure to provide
{a{%ﬁaél?&wmd rasult In a panally, This form has been approved by the Forms Managemont Cenlor

LA
%(: Page 10f2

ST-556-X (R-9/10)



"Step 3:Correct your financial information
Complete this section only if you are changing financial information.
Penalty and interest information
If you were assessed penalty and interest on the original Form ST-556 that you filed, we will take those figures Into account when we compute
your amended return. Do not include penalty or interest in the figures you write on any of the lines in Column A or Column B below.

Please round to the nearest whole dollar. Column A Column B
Most recent figures filed Figures as they should
1 Write the total price (Include accessorles, federal exclse tax, frelght and labor, have been flled
dealer preparatlon, and dosumentary fees). 1 1
2 Total trade-in credit or value 2 2
3 Amount subject to tax - Subtract Line 2 from Line 1. 3 3
4 Tax - Multiply Line 3 by the correct tax rate. ( ) 4 4
5§ Use {ax for certain districts - (see instructions)
Write the name of the: T e
a County _ . - /\/0 . C/'/A/th
b City -
¢ Township 5. §
Total tax ~ Line 4 plus Line §
7 Retailer's, allowance (See insiructions.) 7 7
7a MED fee (See instructions) 7a Ta
8 Net tax due - Line 6 minus Line 7 plus Line 7a - 8 8
9  Prior overpayment . 9 9
10  Credit for previously paid tax (See instructions.) 10 10
11 Excess tax collected ' 1 11
12 Total tax due - Line 8 minus Line 9 minus Line 10 plusLine 1. 12 12
13 Credit memorandum . 13 i 13
14  Net total due - Subtract Line 13 from Line 12. 14 14
15  Write the total amount you have paid. 15

Compare Line 14, Column B, and Line 15,
» If Line 15 is greater than Line 14, Column B, write the difference on Line 16.
« If Line 15 is less than Line 14, Column B, write the difference on Line 17.

16 Overpayment— This Is the amount you have overpaid. Go to Step 4 and sign this return. 16

17  Underpayment — This is the amount you have underpald. Please pay this amount.
Go to Step 4 and sign, this return. ) 17
Make your check payable to “lllinois Department of Revenue.”

Step 4:Sign below

Under penalties of perjury, | state that | have examined this return, and to the best of my knowiedge, it is true, correct, and
complete. Under penalties of perjury, | state that | have unconditionally refunded to my customer(s) any overpaid sales tax that |

Sliapted from Ty customer(s) and am claiming as an overpayment on this return.

JAO DEENT LIB-BaT-8acd  1[30/15

eipart @ or oflicer's signature Tille Phone Dale

Paid preparers signalure Tiile Fhona Date

Mail to:  ILLINOIS DEPARTMENT OF REVENUE
PO BOX 19034
SPRINGFIELD IL 62794-9034
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Illinois Department of Revenue
OFFICE OF ADMINISTRATIVE HEARINGS
Willard Ice Building
101 West Jefferson Street — Level SSW
Springfield, I 62702
(217)782-6995

April 16, 2015

Cole Wolf

Holzhauer Auto & Truck Sales Inc.
17933 Holzhauer Automall Dr.
Nashville, IL. 62263

Re: Late Discretionary Hearing Granted — Tribunal Jurisdiction
Holzhauer Auto & Truck Sales Inc.
Notice of Tax Liability (NTL)
Account ID: 0356-2085
Letter ID: CNXXXX85955816X09, dated October 29, 2014.

Dear Mr. Wolf:

The Office of Administrative Hearings of the Illinois Department of Revenue
received your request for a late discretionary hearing for Holzhauer Auto & Truck Sales
Inc. regarding the above NTL. Based on the information provided in your request, I
believe that it is appropriate to grant your request for a late discretionary hearing for
Holzhauer Auto & Truck Sales Inc. regarding the above NTL.

The amount of liability at issue for this protest exceeds the statutory amount
(815,000, exclusive of penalties and interest) or ($15,000 for notices that involve only
penalties and interest) for which the Department has jurisdiction for late discretionary
hearings that are granted on or after January 1, 2014. For late discretionary hearings that
are granted on or after January 1, 2014 and that exceed the statutory amount, jurisdiction is
vested solely in the Illinois Independent Tax Tribunal (Tax Tribunal). See 35 ILCS
1010/1-1 et seq.

The Tax Tribunal’s website (www.illinois.gov/taxtribunal) contains rules that
include guidance on filing requirements and contact information for the Tax Tribunal.
The Tax Tribunal’s rules provide that, when a late discretionary hearing is granted
and the protest meets the statutory amount, the taxpayer shall file a petition with the
Tax Tribunal within 60 days and shall attach a copy of the letter granting the late
discretionary hearing. See Subsection (a)(5) of Section 5000.310 of the Tax Tribunal’s
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rules. Please note that the Tax Tribunal has different requirements than the Department

for filing protests, including the payment of filing fees and the filing of a petition in the
form required by the Tax Tribunal.

I recommend that you review the information provided on the Tax Tribunal’s
website and contact them if you have any questions.

Sincerely,

A

Terry D. Charlton
Chief Administrative Law Judge
Ilinois Department of Revenue

TDC
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