IN THE ILLINOIS INDEPENDENT TAX TRIBUNAL

MARSH USA INC.

V.

ILLINOIS DEPARTMENT OF REVENUE

To:  Illinois Department of Revenue
Office of Legal Services
100 W Randolph St., Ste. 7-900
Chicago, IL 60601

Petitioner,

Respondent.

NOTICE OF FILING

No.

i £ a
BY:

PLEASE TAKE NOTICE that on the 15th day of July, 2015, we filed with the Illinois

Independent Tax Tribunal, 160 N. LaSalle Street, Room N506, Chicago, IL. 60601 Marsh USA

Inc. Petition, a copy of which accompanies this notice and is served on you herewith.

David A. Hughes (dhughes@hmblaw.com)
Horwood Marcus & Berk Chartered
500 W. Madison Street, Suite 3700

Chicago, IL. 60661
(312) 606-3200

2639987/1/05914.103

Respectfully submitted,

MARSH USA INC.

Petitioner




IN THE ILLINOIS INDEPENDENT TAX TRIBUNAL

MARSH USA INC. )
)

Petitioner, )

)

V. ) No.

)

ILLINOIS DEPARTMENT OF REVENUE )
)

)

Respondent. )

PETITION

Petitioner, Marsh USA Inc., by and through its attorney, Horwood Marcus & Berk

Chartered, complains of Respondent, the Illinois Department of Revenue, and alleges as follows:

THE PARTIES

1. Petitioner’s headquarters and principal place of business are located at 1166 Avenue of
the Americas, New York, NY 10036.

2. Petitioner is represented by David A. Hughes of Horwood Marcus & Berk Chartered,
located at 500 West Madison St., Suite 3700, Chicago, Illinois 60661, who can be
reached at 312-606-3212 or dhughes@hmblaw.com.

3. Petitioner’s FEIN is 36-1436000.

4. Respondent, the Illinois Department of Revenue (“Department™), is an agency of the
Executive Department of the State Government. 20 ILCS 5/5-15.

JURISDICTION

5. Petitioner is protesting the Notice of Claim Denial, dated May 18, 2015 (the “Notice”),
denying Petitioner’s claim for refund of Illinois corporate income and replacement tax in
the amount of $2,448,458 for the tax year ended December 31, 2007 (the “Tax Year”). A
copy of the Notice is attached as Exhibit A.

6. The tax involved herein is the Illinois corporate income and replacement tax imposed

under the Illinois Income Tax Act, 35 ILCS 5/201 ef seq. (the “Tax”).
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10.

11.

12.

13.

14.

15.

16.

Pursuant to the Illinois Independent Tax Tribunal Act of 2012, this Tribunal has original

jurisdiction over all determinations of the Department reflected on a Notice of Claim

Denial issued under the Illinois Income Tax Act where the amount at issue in the notice

exceeds $15,000, exclusive of penalties and interest. 35 ILCS 1010/1-45(a).
BACKGROUND

The facts recited herein relate to the Tax Year unless otherwise stated.

Marsh & McLennan Companies, Inc. (“MMC”) had four main business segments:
(1) Risk and Insurance Services; (ii) Consulting; (iii) Risk Consulting and Technology;
and (iv) Investment Management.

The Risk and Insurance Services business segment included the Marsh Group (insurance
broking), the Guy Carpenter Group (reinsurance broking), and the Seabury and Smith
Group (insurance program management).

The Consulting business segment was the Mercer Consulting Group, which consisted of
companies that collectively formed one of the largest consulting firms in the world,
providing advice and services to the managements of organizations.

The Risk Consulting and Technology business segment consisted of the Kroll Group,
which was the world’s leading risk mitigation company.

The Kroll Group provided advice and solutions to assist clients in solving problems and
capitalizing on opportunities.

The Investment Management business segment consisted of the Putnam Group, which
consisted of numerous entities engaged in the investment management business.

Putnam Investments Trust was a wholly-owned subsidiary of MMC and was the parent
corporation of the Putnam Group.

The Putnam Group consisted of a group of Delaware or Massachusetts corporations,
limited liability companies, partnerships and business trusts with their headquarters and

principal places of business in Massachusetts.
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17.

18.

19.

20.

21.

22.

23.
24.

25.

The Putnam Group provided individual and institutional investors with a broad range of
equity and fixed income investment products and services designed to meet varying
investment objectives.

The Putnam Group’s investment management and related services included securities
investment advisory and management services consisting of investment research and
management, and accounting and related services for a group of publicly-held investment
companies (the “Putnam Mutual Funds”).

The Putnam Group also served as transfer agent, dividend disbursing agent, registrar and
custodian for the Putnam Mutual Funds. The Putnam Group also acted as the principal
underwriter of shares of the Putnam Mutual Funds, providing various services, including
the underwriting, sale and distribution of shares through independent third-party retail
brokers, as well as investment management for the Funds.

During the Tax Year, MMC entered into an agreement with Endeavor Investments GP
(“Endeavor”), an unrelated third party, pursuant to which MMC agreed to sell the stock
of the members of the Putnam Group to Endeavor.

MMC and Endeavor subsequently made an election under Internal Revenue Code
(“IRC”) Section 338(h)(10) to treat the sale of stock of the members of the Putnam
Group, except for Putnam Investments Trust, as a sale of assets.

As a result of the IRC Section 338(h)(10) election, the Putnam Group recognized an
aggregate capital gain on the deemed sales of assets (the “Gain”).

Substantially all of the Gain was attributable to goodwill.

Historically, none of the Putnam Group’s sales were attributable to Illinois and the Group
has had only de minimis property and payroll in the State.

For the Tax Year, none of the Putnam Group’s sales were attributable to Illinois and less
than 1% of the Group’s payroll and a de minimis amount of the Group’s property were in

the State.
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26.

27.

28.

29.

30.
31.

32.

33.

34.

35.

For the Tax Year, Petitioner filed a Tax return which included the members of the Marsh
Group, the Guy Carpenter Group, the Seabury and Smith Group, the Mercer Consulting
Group and, for the portion of the 2007 tax year prior to the sale to Endeavor, the Putnam
Group.
On the Tax return for the Tax Year, the Gain was characterized as apportionable business
income and included in the computation of the combined group’s Illinois taxable income.
For the Tax Year, the Gain constituted approximately 97% of the Putnam Group’s federal
taxable income.
The Gain constituted approximately 107% of the net income reported on Petitioner’s
combined return for the Tax Year.
On July 10, 2013, Petitioner timely filed a claim for refund for the Tax Year.
The basis for Petitioner’s refund claim is that the Gain should be included in the
denominator of Petitioner’s combined sales factor.

COUNTI

The Gain Should be Included in the Denominator of the Sales Factor

Petitioner realleges and incorporates by this reference the allegations made in paragraphs
1 through 31, inclusive, hereinabove.

During the Tax Year, all business income of a taxpayer was apportioned to Illinois by a
single-factor sales factor. 35 ILCS 5/304(h)(3).

The sales factor is a fraction, the numerator of which is the total sales of the taxpayer in
Illinois during the tax year and the denominator of which is the total sales of the taxpayer
everywhere during the tax year. 35 ILCS 5/304(a)(3)(A).

The term “sales” is defined as all gross receipts not allocated under the provisions of the

Illinois Income Tax Act. 35 ILCS 5/1501(a)(21).
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36.

37.

38.

39.

40.

41.

42.

A Department regulation provides that the term “sales” means all gross receipts derived
by the taxpayer from transactions and activity in the regular course of such trade or
business. 86 Ill. Admin. Code § 100.3370(a)(1).

Sales other than sales of tangible personal property are in Illinois if the income-producing
activity is performed in the State, based on costs of performance. 86 Ill. Admin. Code

§ 100.3370(c)(3).

The term “cost of performance” is defined as the direct costs determined in a manner
consistent with generally accepted accounting principles. 86 Ill. Admin. Code

§ 100.3370(c)(3)(B).

If the standard allocation and apportionment provisions do not fairly represent the extent
of a taxpayer’s business activity in Illinois, the taxpayer may petition for, or the
Department may require, an alternative method of apportionment. 35 ILCS 5/304(f); 86
[1l. Admin. Code § 100.3380(a).

Gross receipts may be disregarded in determining the sales factor so that the
apportionment formula “will operate fairly to apportion to [Illinois] the income of the
taxpayer’s trade or business.” 86 Ill. Admin. Code § 100.3370(a)(2)(E).

A Department regulation provides that if “gross receipts arise from an incidental or
occasional sale of assets used in the regular course of the taxpayer’s trade or business,”
those gross receipts are excluded from the sales factor (the “Asset Provision™), and that,
“in the case of sales of business intangibles (including, by means of example, without
limitation, patents, copyrights, bonds, stocks and other securities), gross receipts shall be
disregarded and only the net gain (loss) therefrom should be included in the sales factor,”
(the “Business Intangibles Provision™). 86 Ill. Admin. Code § 100.3380(c)(2) and (c)(5).
The Department has explained that, with respect to an IRC Section 338(h)(10) election,
“gross receipts from the deemed sale generally will be included in the numerator (if

attributable to Illinois) and denominator of the sales factor, provided that gain from the
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43.

44,

45.

46.
47.

48.

sale constitutes business income.” General Information Letter No. IT-01-0043 (May 2,
2001).

The Gain results from the deemed sale of the Putnam assets (and the actual sale of
Putnam stock) to Endeavor, and therefore, the Gain clearly constitutes a “sale” under the
plain language of the statute.

The Gain was treated as apportionable business income on Petitioner’s Tax return for the
Tax Year, and therefore, the Gain constitutes income earned from transactions and
activity in the regular course of the Putnam Group’s business activities.

The Gain consists almost entirely of goodwill, and therefore, the Gain clearly constitutes
the sale of a business intangible and, pursuant to the Business Intangibles Provision, the
Gain should be included in the computation of the sales factor. See, e.g., Private Letter
Ruling No. IT 90-0233 (Sept. 19, 1990) (explaining that to the extent the income
constitutes business income, capital gain on the sale of goodwill would be apportioned
pursuant to the Business Intangibles Provision).

The Asset Provision should not apply to exclude the Gain from the sales factor.

As applied to the Putnam Sale, the Asset Provision is inconsistent with the Business
Intangibles Provision and as the Business Intangibles Provision is directly on point, it
should govern. See, e.g., Tosado v. Miller, 720 N.E.2d 1075, 1078 (11l. 1999) (explaining
that in order to determine which of two conflicting provisions applied, it was required to
determine “which of the two statutes more specifically applies to the case at hand”).

As all of Petitioner’s taxable income for the Tax Year arises from the Gain, the exact
same amount of receipts related to the Putnam Sale were included in Petitioner’s tax base
as were included in the sales factor. Thus, including the Gain in the sales factor is
consistent with the statutory and regulatory scheme of attempting to match the items of
income included in the tax base and in the sales factor, and therefore, the Gain should be

included in the denominator of Petitioner’s sales factor for the Tax Year.
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WHEREFORE, Petitioner prays that the Tribunal find and enter an order that:

(a) the Gain be included in the denominator of its sales factor;
(b)  the Department’s denial of Petitioner’s claim for refund was erroneous; and
() grants such further relief as the Tribunal deems appropriate under the

circumstances.

COUNT II

Exclusion of the Gain from the Computation of the Denominator of the Sales Factor Does

Not Fairly Reflect the Business Activities of Petitioner in Illinois and Leads to a Grossly

49.

50.

51.

52.

Distorted Result

Petitioner realleges and incorporates by reference the allegations made in paragraphs 1
through 48, inclusive, hereinabove.

If the standard allocation and apportionment provisions do not fairly represent the extent
of a taxpayer’s business activity in Illinois, the taxpayer may petition for, or the
Department may require, an alternative method of apportionment. 35 ILCS 5/304(f); 86
[1l. Admin. Code § 100.3380(a).

Courts have deviated from the application of otherwise valid statutory apportionment
formulas when application of the formula results in the attribution of income to a state
that in no way reflects the business activities conducted by the taxpayer in the state. See,
e.g., Hans Rees’ Sons v. North Carolina ex rel. Maxwell, 283 U.S. 123 (1931); Miami
Corp. v. Department of Revenue, 571 N.E. 2d 800 (Ill. Ct. App. 1991).

If the Gain is excluded from the denominator of Petitioner’s sales factor, the
apportionment formula does not fairly represent the extent of Petitioner’s business

activity in Illinois.
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53.

If the Gain is excluded from the denominator of Petitioner’s sales factor, the
apportionment formula in no way reflects the business activities conducted by the

Petitioner in the State.

WHEREFORE, Petitioner prays that the Tribunal find and enter an order that:

54.

55.

56.

5T.

(a) inclusion of the Gain in the denominator of Petitioner’s sales factor is necessary
to properly reflect the extent of Petitioner’s business activity in the State;

(b)  the Department’s denial of Petitioner’s claim for refund was erroneous; and

(c) grants such further relief as the Tribunal deems appropriate under the

circumstances.
COUNT 111

The Notice Violates the Due Process and Commerce Clauses
of the United States Constitution

Petitioner realleges and incorporates by reference the allegations made in paragraphs 1
through 53, inclusive, hereinabove.

Pursuant to the Due Process Clause and the Commerce Clause of the United States
Constitution, a state income tax is invalid unless it is fairly apportioned. Container Corp.
of America v. Franchise Tax Board, 463 U.S. 159 (1983).

For a tax to be “fairly apportioned,” the measure of the tax must be reasonably related to
the extent of the contact with the taxing state, since it is the activities of the taxpayer in
the state that may be made to bear a just share of the state’s tax burden.

The Notice violates both the Due Process and Commerce Clauses of the United States
Constitution because, if the Gain is not included in the denominator of Petitioner’s sales
factor, the tax is out of all appropriate proportion to, and does not fairly represent, the
business conducted by Petitioner in Illinois. Allied-Signal, Inc. v. Director, Division of

Taxation, 504 U.S. 768 (1992); ASARCO Inc. v. Idaho State Tax Comm’n, 458 U.S. 307,
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330 (1982); F.W. Woolworth Co. v. Taxation and Rev. Dep’t, 458 U.S. 354, 364 (1982);
Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159 (1983); Hans Rees’
Sons, Inc. v. North Carolina, 283 U.S. 123 (1931).

58. The manner in which the Department has determined Petitioner’s apportionment factor,
and specifically Petitioner’s sales factor, results in an apportionment factor that does not
reflect any sense of how Petitioner earned income in Illinois.

59.  Petitioner’s apportionment factor, as determined by the Department, is not a fair
apportionment method, and as such, it violates the Due Process Clause and the
Commerce Clause.

WHEREFORE, Petitioner prays that the Tribunal find and enter an order that:

(a) inclusion of the Gain in the denominator of the sales factor is necessary to
produce a fair apportionment method that is consistent with the Due Process
Clause and the Commerce Clause of the United States Constitution;

(b) the Department’s denial of Petitioner’s claim for refund was erroneous; and
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(©) grants such further relief as the Tribunal deems appropriate under the

circumstances.
Respectfully submitted,

Marsh USA Inc.
Petitioner

By: M

itioner’s Attorney

David A. Hughes

Horwood Marcus & Berk Chartered
500 West Madison Street, Suite 3700
Chicago, IL 60661

(312) 606-3200
dhughes@hmblaw.com
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Notice of Claim Denial

for Form IL-11120 STATE OF

llinois

AENT OF REVENUE
tax.illinois.gov

May 18, 2015
MARSH USA INC DE . Taxpayer ID: 36-1436000
ATTN: TEAX DEPARTMENT 8" FLOOR Audit ID: A1709776896
121 RIVER ROAD Audit period: 12/31/2007

HOBOKEN, NJ  07030-5982

We have audited your account for the claim for refund filed on the audit period listed above. Attached is the breakdown of full or
partial claim denial by period as well as an explanation of the reasons for the denial. (35 ILCS 5/909(e)).

If you agree and your account is in balance, no action is required. You will receive a refund if your account is overpaid and no
other liabilities exist. If your account has a balance due, you will receive a bill.

If you do not agree, you may contest this notice by following the instructions listed below.

< [f the amount of tax at issue, exclusive of penalty and interest is more than $15,000, or if you are not claiming
an overpayment of tax but the total penalties and interest are more than $15,000, file a petition with the Illinois
Independent Tax Tribunal within 60 days of this notice. Your petition must be in accordance with the rules of practice
and procedure provided by the Tribunal (35 ILCS 1010/1-1, et seq.).

* In all other cases that do not fall within the jurisdiction of the Hllinois Independent Tax Tribunal, file a protest with
us, the lllinois Department of Revenue within 60 days of this notice. If you file a protest on time, we must reconsider
our denial of claim (35 ILCS 5/910(a)), and if requested, grant you or your authorized representative an administrative
hearing (35 ILCS 5/914). An administrative hearing is a formal legal proceeding conducted pursuant to the rules adopted
by the Department and is presided over by an administrative hearing judge. Submit your protest on
Form EAR-14, Format for Filing a Protest for Income Tax, (available on our website at tax.illinois.gov). If we do not
receive your protest within 60 days, this denial will be become final. A protest of this notice does not preserve your rights

under any other notice.
If you do not protest this notice, the denial of your claim shall become final.

If a balance due is created on a subsequent tax year because of this denial, that amount will be shown on a Notice of
Deficiency.

If you have questions, call us at the telephone number shown below.

Sincerely,
st A

ILLINOIS DEPARTMENT OF REVENUE
AUDIT BUREAU

PO BOX 19012
SPRINGFIELD IL 62794-9012

(217) 785-4472

IDR-393-CD (N-04/14)



If you a}e Clilfrentiy under'the proteétion of the ‘Federal Bankruptcy‘CdL}m, cdﬁtaét us and pyréwdé thé bankruptcy nunﬁbe"r and the bénkruptcy
court. The bankruptcy automatic stay does not change the fact that you are required to file tax returns.

- You have the right to privacy and confidentiality under most tax laws.

You have the right to respond, within specified time periods, to Department notices by asking questions, paying the amount due, or
providing proof to refute the Department’s findings.

You have the right to appeal Department decisions, in many instances, within specified time periods, by asking for Department review,
by filing a petition with the lllinois Independent Tax Tribunal, or by filing a complaint in circuit court.

If you have overpaid your taxes, you have the right, within specified time periods, to file for a credit (or, in some cases, a refund) of
that overpayment.

For more information about these rights and other Department procedures, you may contact us. Our contact information is on the front
of this natice.
IDR-393-CD (N-04/14)



Statement

Date: May 18, 2015
Name: MARSHUSAINCDE
Taxpayer ID: 36-1436000

Reason for claim denial

We excluded from your sales factor receipts from incidental or occasional sales. [86 IL Adm. Code 100.3380(c)(2)]

Computation of claim denial

Audit period ending: 12/31/2007
Claim receive date: 07/10/2013
Amount of original claim: $2,448,458.00
Amount of proposed adjustment $2,448,458.00
Net claim allowed: $0.00

IDR-393-CD (N-04/14)



CERTIFICATE OF SERVICE

Undersigned counsel of record hereby certifies that he caused a copy of the foregoing

Petition to be served upon other counsel of record herein by causing the same to be delivered by

messenger before the hour of 5:00 p.m. on the 15th day of July, 2015.
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Illinois Department of Revenue
Office of Legal Services
100 W. Randolph St., 7-900
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