
ADAM C.KERI 

Petitioner, 

v. 

ILLINOIS INDEPENDENT 
TAX TRIBUNAL 

ILLINOIS DEPARTMENT OF REVENUE 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Respondent. 

1. Taxpayer: 

2. Attorney: 

3. Social Securtiy #: 

4. Statutory Notice: 

PETITION 

PRELIMINARY INFORMATION 

Adame. Keri 
4021 W 95t11 Place 
Oak Lawn, IL 6045 

Al Giudice 
Giudice Law Offices Ltd. 
211 N. Clinton, Suite 38 
Chicago, IL 60661 
312-287-2500 

omitted 

Attached as Exhibit A 

5. Tax Years Involved: 2007,2008 

[;V: _____ _ 



PRELIMINARY STATEMENT 

6. Petitioner was an individual taxpayer who was a shareholder in home repair 

establishment located in Illinois. 

7. The establishment was The Pros Servfoe Depot ("PROS"). 

8. PROS filed its withholding tax returns. 

9. It is alleged that PROS did not pay all of its payroll taxes for the periods 2007-2008. 

10. The Respondent issued a two Assessments and Notice of Intent("NOD") to assess a 

penalty against the tax payer due to his alleged status as a responsible officer of PROS for 

the tax years 2007-2008 on September 23, 2015. 

11. The amounts assessed for additional tax, penalties and interest under the NODs are 

$15,117.36. 

JURISDICATION 

12. Jurisdiction is based on the fact that the amount in controversy exceeds $15,000.00 

pursuant to 35 ILCS1010/l. 

QUESTIONS PRESENTED 

13. Is the taxpayer a responsible officer of PROS under Illinois Law? 

14. Are the NODs issued for TYE 2008-2009 barred by the Illinois Income Tax Act's (UT A) 

statute of limitations? 

FACTS 

15. PROS filed its payroll tax returns for 2007 and 2008. 

16. The Respondent issued the NODs on September 23, 2015 (Exhibit A). 

17. The Petitioner did not intentional and knowing fail to pay withholding taxes. 



ARGUMENT 

18. The statute imposes personal liability for paying to the state unpaid corporate Retailers' 

Occupation Tax, Use Tax and Withholding Tax obligations provides as follows: 

Any officer or employee of any taxpayer subject to the provisions 
of a tax Act administered by the Department who has the control, 
supervision or responsibility of filing returns and making payment 
of the amount of any trust tax imposed in accordance with that Act 
and who willfully fails to file the return or make the payment to the 
Department or willfully attempts in any other manner to evade or 
defeat the tax shall be personally liable for a penalty equal to the 
total amount of tax unpaid by the taxpayer including interest and 
penalties thereon. 35 ILCS 735/3-7. 

19. This section of the statute sets forth two tests for determining whether a person has 

personal liability for unpaid sales and withholding taxes incurred by a corporation. First, 

the person must be responsible for accounting for and paying the tax due. Second, the 

individual must willfully have failed to file for and/or pay the corporate taxes due. 

20. The statute does not define the concept of willful failure. 

21. The issue of willfulness is concerned vnth the state of the responsible person's state of 

mind. Sawyer v. U.S., 831 F.2d 755 (7th Cir. 1987) "Willful failure to pay taxes has 

generally been defined as involving intentional, knowing and voluntary acts or, 

alternatively, reckless disregard for obvious or known risks." Branson, 168 Ill. 2d at 255. 

22. The Petitioner did not willfully fail to pay the withholding taxes. 

23. Section 905(a) of the UTA provides: 

Sec. 905. Limitations on Notices of Deficiency. 
(a) In general. Except as otherwise provided in this 
Act: 
(1) A notice of deficiency shall be issued not later 
than 3 years after the date the rieturn was filed, and 



(2) No deficiency shall be asse:ssed or collected with 
respect to the year for which the return was filed 
unless such notice is issued within such period. 

24. The Petitioner's payroll tax returns for 2007 and 2008 would be due no later than 

January 2009 and the pursuant to Section 905 of the IITA the NOD would have had to 

have been filed prior to January 2012 (Three years after the date of the filed return). 

25. Since the Respondent issued the NOD for the TYE 2008 and 2009 on September 23, 

2015 the NODs were not timely because they were not issued within three years from the 

date Petitioner filed its Illinois returns:. 

CONCLUSION 

26. Since the Petitioner did not willful fail to pay over the required taxes, he is not a 

responsible party under lllinois law and the petitioner should not be found to be 

personally liable for the withholding taxes of PROS. 

27. Since the Respondent did not timely issue the NODs for TYE 2007 and 2008, they are 

barred by IITA § 905(a)(l)'s statute of limitation. 

Dated: November 23, 2015. 

Al Giudice 
Giudice Law Offices Ltd. 
211 N Clinton, Suite 3S 
Chicago, Illinois 60661 
(312) 287-2500 telephone 
(847) 832-0500 facsimile 
al827@.aol.com 
Attorney.for Petitioner 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and <:orrect copy of the foregoing has been mailed to: 

Dmitri Comellier 
100% PENAL TY UNIT 

ILLINOIS DEPARTMENT OF REVENUE 

PO Box 19035 
Springfield, Illlinois 62794-9035 
(217)782-9904 ext 31614 telephone 

Illinois Department of Revenue 
Office of Legal Services 
100 W. Randolph St., 7-900 (7th floor of the Thompson Center) 
Chicago, IL 60601 

PROOF OF SERVICE 

I, Al Giudice, the attorney certify that on November 23, 2015, I served this Petition from 
Chicago, Illinois by: 
_x_ mailing a copy to the party to whom it is directed at the address indicated above by 

depositing same in U.S. mail with pro]per postage prepaid, 

AIGii Jr_ 
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fl Illinois Department of Revenue 

\) IL-2848 Power of Attornt:~y 
Read this Information first 
Attach a copy of 1hls farm to each specific tax retum or lten\ of CXHTeSpondence for which you are requesting power of attorney. 
Do not send this fonn.,,,.,.,.. . 
Step 1: Complete the following taxpayer Information 
1 MAM KERI 3 ..:40~~1~W~99~nt~...._-----------'Pamiwaisname ..,.. allaat addraaa 

2 en . "" .... OAKE=;;,.ilA~WNr.:.u., ____ -=•~L:-----.:i116~0453~--
1Upayal'llda11tnraatlun nurnller(a) City Slate ZIP 

Step 2:· Complete the followlng lnforma1tlon 
4 The taxpayar named above appoints the following representattlfeS as attorneys-In.fact 

ALGIUDICE 
Name 

GIUDICE LAW OFFICES LTD 
NameOftlnn 
211 N. CUNJON SUITE 3 8 

811981 address 

CHICAGO 
Clly 

IL 
State 

80026 
ZIP 

Name 

Name affirm 

City State ZIP 

Name 

Name of firm 

City State ZIP 
( 312 >287·2&tl0 
Daytime phone number 
AIW@AOLCOM 

<--->~-----------DayUme phone mmlber 

(..__)..,_ _ _,, _____ -
Dayltme phone rwmbar 

E-nmll addnla8 

PA!ROLL 2007-2010 
spacmc tax type Year or perfOd Sp8CifiC tax typa Year or pedOd ap80lflC tax type veer or P8riOd 

& 1be altoiilGYI In-fact named above shall have. subject to ravoc:atlon, full power and authority to perfonn any act that the prfndpals can 
and may perform, Including the authority to racelva confidential Information. 

The attomey8'1n-fact named above do not have the power to •• Check on&> ar.11sms below you do not wish to tpant. 

endorse or collect checks In payment of refunds. 
nscelve checks In payment of any refund of llllnols taxes. penalties, or Interest. 
execute walvera Pnoludlng offers of waivers) of matrlctlona on uaesarnent or collection of deficiencies In 1ax and walve18 
of notice of dlsallowance of a claim for credit or riltfund. 
aceoute COnaenta extending the statutory period for uansmants or collecllon of taxes. 
delegate authority or eub8tltUte another represa11itat1ve. 
me a protest to a proposed assessment. 
execute oflera In compromise or settlement of lax llablllty. 
represent the taxpayer before the llUnola Departrnent of Revenue In all proceedings Including hearings (requiring 
rapresentatlon by an attorney) pertaining to matters specllled above. 
abtaln a private letter Nllng on behalf of the taxpayer. 
performotheracta(acplaln)--------·---~------------------------__, 

6 This power of attorney ravokBs all prior powers of attomey on Hta with the IWnols Department of Revenue with respect to the same matter& 
and yams or periods coverad by this form, except for the following: 

Name Name Name 

8fl88t addr8l8 Street addreas Strael addreaa 

City Stats ZIP City State ZIP City State ZIP 

L__J (_J L-l 
~phana number Daytime phOna riumbar Daytime phone number 

Dll8 aranbld Data granted Date grantBd 

IW84& front (R-1:1114) 111111111111 Continued on Page 2 ~ 



7 C~pies of notices and other wriHen c~mmunications addressed tu the laxpaycr lr1 proceedings involving the matters listed on the front of 
this form should be sent to the follow1ng: 

AL GIUDICE 
Name 

PO BOX2775 
Street address 

GLENVIEW IL 

Name Name 

Street address Street address 
60025 

City 

~287-2500 
Daytime phone number 

State ZIP Cily 

Daytime phone number 

Slate ZIP Stale ZIP Cily 

(__J,-:---:-------­
Daylime phone number 

Step 3: Taxpayer's signature 
If signing as a corporate oHicer, partner, fiduciary, or individual on behalf ol lhc taxpayer, I certify that I ha11e the authority to execute this 
power of ltor ey of the :axpayer. 

Tille. 11 applicable Date 

Spouse's signature Tille. 11 applicable Date 

If corporation or partnership. signature ol olfrcer or parlner Tille, 11 applicable Dale 

Step 4: Complete the following if the power of attorney is granted to an attorney, 
a certified public accountant, or an enrolled agent 

I declare that I am not currently under suspension or disbar<ncnt <1nd that I arn 
e a member in good standing of the bar of the highest court ol tt:e 1ur:~d1ct1u•1 11;d1cated below. or 

CD duly qualified lo practice as a certified public accountant 111 t''"' _,nsd1ct1011 111:i1~itted below. oi:._ 

• enrolled as an agent pursuant to the requirements of Uniit'J St.i:e~ T:e<1~urv Oeparlmen: Circul<ir Number 230. 
' i : 
I : I 

AITORNEY 
Designation (atlorney, C.P A .. enrolled agen11 

-----------------·-----------
Designation (allorney. C.PA, enrolled agcn11 

Designation (attorney, C.P.A .. enrolled agent) 

·Dale 

Date 

Date 

Step 5: Complete the following if the power of attorney is granted to a person other 
than an attorney, a certified public accountant, or an enrolled agent 
If the power or attorney 1s granted to a person other 1h;1n dfl .111.w1·'1 , , ··to1 : ·'""' 1 ,;c1:1'11t1td"i t'' an 1!'11olle(I <i~v~111. this documen: •nust 

be witnessed or notarized below. Please check cmd co111plPl1! l"1" ..-1 11'1.• lolh ... •:·1; 

Any person signing as or for the taxpayer 

is known to and this document 1s s1gneli in l11e rmsenr:c• nf 

the two disinterested witnesses whose sr()nilflHt"~ ;ippr;ir '•"''' 

Signature of wilness 

Signature ol w11n<?$5 

appeared this di1y before ::i notary p11hlir and :i1·knc-wi•'d:w ! 

this power or ;:ittornoy as his or her volunt;1ry .ict ;incl dPN: 

Signature cl notary D.11<' 
Notary seal 

-· - - ~ 

['~;:.:·~'.~;:~;~;;,:~·~:: ~· i'' ... ,. ': r. _J '..::' ., .. ''· "'.:'~-.'~',_ ;;:;:;~-::::J 11m~1i1111rJ11m~mrn~~ij1J1~11m1111 

-----1 
I 
i 


