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ILLINOIS INDEPENDENT TAX TRIBUNAL 

CHICAGO, ILLINOIS 

 

 

RPMG INC.,     ) 

Petitioner,  ) 

      ) 

  v.    ) Case No. 14-TT-149 

      ) 

THE ILLINOIS DEPARTMENT   ) Chief Judge James M. Conway 

OF REVENUE,     ) 

   Respondent.  ) 

 

 

RESPONDENT’S MOTION FOR PARTIAL SUMMARY JUDGMENT ON COUNTS II, 

III, AND IV 

 

 

 Now comes the Respondent, the Illinois Department of Revenue (“Department”), through 

its attorney, Lisa Madigan, Attorney General of and for the State of Illinois, and moves this 

Honorable Court for entry of summary judgment pursuant to 735 ILCS 5/2-1005.  In support of 

said motion, Department states as follows: 

 1. RPMG, Inc. (“Petitioner”) is incorporated in Minnesota with its principal business 

address in Minnesota.  Petitioner markets ethanol, distiller’s grain, corn oil, and corn syrup.  

 2. Renewable Products Marketing Group LLC (“Parent”) is a Minnesota limited 

liability company.  Parent wholly owns Petitioner.  Parent markets ethanol, distiller’s grain, and 

corn oil. 

 3. On its Illinois Corporate Income and Replacement Tax Returns (“Returns”) for 

the tax years ending September 30, 2008 and September 30, 2009 (“Years in Issue”), Petitioner 

calculated its income tax liability without regard to Parent’s Illinois apportionment factor or 

income. 
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4. The Department audited Petitioner’s Returns for the Years in Issue.   The 

Department concluded that Petitioner and Parent were engaged in a unitary business relationship 

and therefore combined their income for purposes of Illinois income tax.  Combining Petitioner 

with Parent resulted in a deficiency for the Years in Issue. 

5. On or about June 2, 2014, the Department issued two Notices of Deficiency 

(“Notices”) to Petitioner for the two Years in Issue, in the amounts of $40,171.88 and 

$17,339.06, respectively.  

6. On or about August 1, 2014, Petitioner timely filed a four-count Petition against 

the Department in protest of the Notices.  On September 3, 2014, Department timely filed its 

Answer. 

7. The Department herein moves for summary judgment against Petition Counts II, 

III, and IV. 

I. The Illinois Taxpayer Bill of Rights neither imposes the duty upon Department that 

Petitioner alleges nor grants the right claimed by Petitioner. 

 

8. Petitioner in Count II states “[u]nder the Illinois Taxpayer Bill of Rights, it is the 

Department’s responsibility to give taxpayers ‘correct and complete information to help 

[taxpayers] comply with the tax laws in Illinois.’” Petition, ¶ 29. 

9. This language does not exist in the Illinois Taxpayer Bill of Rights.  See 20 ILCS 

2520/1 et seq.  Indeed, there is no language remotely close to the language proffered in the 

Petition. 

 10. Building on the mysterious language, Petitioner concludes that “the combination 

of Petitioner with its partnership parent violates the requirements in the Taxpayer Bill of Rights . 

. . .”  Petition, ¶ 36 (emphasis added). 
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11. The essence of Petitioner’s claim is that the Department failed to provide 

adequate guidance for filing a separate unitary return beyond the examples contained in the 

regulation and Schedule UB instructions. 

12. However, this Tribunal cannot impose such a duty on the Department when none 

is required by the Taxpayer Bill of Rights.  Nor is it reasonable to expect the Department to 

anticipate every conceivable business scenario in drafting its regulations and instructions. 

13. Indeed, when a taxpayer needs additional guidance because its situation varies 

from the directions provided by the regulations and instructions, the taxpayer may request a 

private letter ruling.  See 2 Ill. Admin. Code § 1200.110(a) (“Private letter rulings are issued by 

the Department in response to specific taxpayer inquiries concerning the application of a tax 

statute or rule to a particular fact situation.”). 

14. The Taxpayer Bill of Rights does not relieve the Petitioner of its clear 

responsibility to file a return reflecting the uncontroverted fact that it conducts a unitary business 

with its partnership parent.  See 2008 Schedule UB Instructions (“Corporations (other than 

Subchapter S corporations) that are members of the same unitary business group must file as one 

taxpayer (including all eligible members) for purposes of any original return, extension, claim 

for refund, collection, payment, amended return, and determination of the combined Illinois tax 

liability.”) (emphasis in the original). 

15. Accordingly, no triable issue of fact exists, and the Department is entitled to 

judgment in its favor as a matter of law. 

WHEREFORE, Respondent requests that this court enter summary judgment on Count II 

in favor of Respondent and against Petitioner.  
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II. Section 304(f) does not entitle Petitioner to alternative treatment of its income. 

 16. Petitioner alleges in Count III that it “is entitled to alternative treatment of its 

income” under 35 ILCS 5/304(f). Petition, ¶ 42. 

17. Section 304(f) provides “[i]f the allocation and apportionment provisions of 

subsections (a) through (e) and of subsection (h) do not . . . fairly represent the extent of a 

person’s business activity in this State . . . the person may petition for, or the Director may, 

without a petition, permit or require,” an alternative apportionment formula.  35 ILCS 5/304(f). 

18. Furthermore, the Department has adopted procedures delineating how a taxpayer 

may petition the Director for alternative apportionment, and those “are the exclusive means by 

which a taxpayer may petition for an alternative apportionment formula.”  86 Ill. Admin. Code § 

100.3390(b) (emphasis added). 

19. “Pursuant to Section 304(f), the Director has sole and exclusive authority to grant 

a petition for an alternative apportionment formula.” Id., (emphasis added). 

20. To be clear, 304(f) does not “entitle” a taxpayer to alternative treatment.  Rather, 

304(f) is a mechanism enabling taxpayers to request the Department to permit the use of an 

alternative apportionment method.  See 86 Ill. Admin. Code § 100.3390(e)(1)-(3). 

21. Neither Petitioner nor Parent, either individually or collectively, availed 

themselves of the designated procedures for requesting alternative apportionment.  Instead, 

Petitioner initially raised the issue post-audit in the Petition. 

22. However, “alternative apportionment may not be raised in a protest to a notice of 

deficiency if such petition could have been submitted under [§ 100.3390] (e)(1) or (e)(2).”  Id., at 

(e)(3). 
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23. In sum, as a direct result of the audit and resulting Notices of Deficiency, 

Petitioner now attempts to leapfrog the Director’s sole and exclusive authority to grant 

alternative treatment of its income, and instead asks this Tribunal to do so.  Petitioner failed to 

exercise, let alone exhaust any, administrative remedies and is now prohibited from doing so. 

24. Accordingly, no triable issue of fact exists, and the Department is entitled to 

judgment in its favor as a matter of law. 

WHEREFORE, the Respondent requests that this court enter summary judgment on 

Count III in favor of the Respondent and against Petitioner. 

III. Double interest under the Tax Amnesty Act is not synonymous with a penalty and 

may not be abated due to reasonable cause. 

 

25. Petitioner alleges in Count IV that “because Petitioner acted with reasonable 

cause, double interest should be abated as it is equivalent to a penalty for failure to timely pay a 

tax liability.”  Petition, ¶ 59.  While Petitioner’s argument is creative, ultimately it reaches too 

far. 

26. Generally, Public Law 96-1435 amended the Tax Delinquency Amnesty Act 

(“Amnesty Act”), providing an additional period for the amnesty program beginning October 1, 

2010 and ending on November 8, 2010 (“Amnesty Program”).  See 35 ILCS 745/10.  Further, 

Public Law 96-1435 amended the Uniform Penalty and Interest Act (the “UPIA”), providing that 

taxpayers eligible for amnesty who chose not to participate in the Amnesty Program are subject 

to interest imposed at twice the statutory rate.  35 ILCS 735/3-2(g).  The UPIA also provides that 

penalties will be imposed at twice the statutory rate.  35 ILCS 735/3-3(j). 

27. Noteworthy is the fact that the UPIA addresses double interest in § 3.2 while a 

double penalty is addressed separately in § 3.3. 
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28. Generally, the UPIA provides for the abatement of penalties when taxpayers have 

acted with reasonable cause.  See 35 ILCS 735/3-8.  Specifically, “penalties imposed under the 

provisions of Sections 3-3, 3-4, 3-5, and 3-7.5 of this Act shall not apply if the taxpayer shows 

that his failure to file a return or pay a tax . . . was due to reasonable cause.  Id., (emphasis 

added). 

29. Absent from the statute is § 3.2, under which the Department imposed double 

interest upon Petitioner.  Thus, the legislature chose not to include double interest (§ 3.2) as a 

candidate for abatement due to reasonable cause. 

30. Given that double interest was imposed, and that the reasonable cause provision 

only applies, in relevant part, to the imposition of a penalty, Petitioner creatively argues that the 

“double interest should be abated as it is equivalent to a penalty for failure to timely pay a tax 

liability.”  Petition, ¶ 59.  In other words, Petitioner is acknowledging that the § 3.8 reasonable 

cause provision does not apply to the § 3.2 double interest at issue. 

31. Moreover, Petitioner admits, and the Department agrees, that Petitioner “was 

eligible to participate in the tax [A]mnesty [Program].” Petition, ¶ 53.  Petitioner chose not to 

participate. 

32. Penalties and interest are not interchangeable; one is not “in essence”, as claimed 

by Petitioner, equivalent to the other.  The double interest provisions are a sanction for failing to 

participate in the Amnesty Program, not a penalty within the meaning of the UPIA for failure to 

properly report and pay tax.  Nevertheless, Petitioner has not alleged any facts to demonstrate 

what reasonable cause resulted in its failure to participate in the Amnesty Program. 

33. Accordingly, no triable issue of fact exists, and the Department is entitled to 

judgment in its favor as a matter of law. 
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WHEREFORE, the Respondent requests that this court enter summary judgment on 

Count IV in favor of the Respondent and against Petitioner. 

 

 Respectfully Submitted, 

 

LISA MADIGAN 

Attorney General  

State of Illinois 

 

       

By:_/s/ Jonathan M. Pope___________ 

 Jonathan M. Pope 

 Special Assistant Attorney General 

  

 

Jonathan M. Pope 

Special Assistant Attorney General 

Illinois Department of Revenue 

Office of Legal Services 

100 W. Randolph St., 7-900 

Chicago, IL 60601 

Telephone: (312) 814-3185 

Facsimile: (312) 814-4344 

Email:  jonathan.pope@Illinois.gov 

 

Dated: October 29, 2014 
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