ILLINOISINDEPENDENT TAX TRIBUNAL
CHICAGO, ILLINOIS

UNIVERSAL SCRAP METALS, INC,,
Petitioner,

V. CaseNo. 15-TT-244
DEPARTMENT OF REVENUE
OF THE STATE OF ILLINOIS,

)
)
)
)
)
)
)
Respondent. )

ANSWER
The Department of Revenue of the State of lllintig,and through its attorney, Lisa
Madigan, Attorney General of the State of lllin@sswers the Taxpayer’s Petition as follows:

BACKGROUND AND RELEVANT FACTS

1. Universal Scrap is an lllinois corporation, whoskl@ss is 2500 W. Fulton St., Chicago,
IL 60612. Universal Scrap’s lllinois taxpayer IDmber is 3861-1831. Universal Scrap’s
telephone number is 312-666-0011.

ANSWER: The information contained in Paragraph 1 is reguby lllinois Tax Tribunal
Regulations Section 310(a)(1)(A) and (C)(86 Ill.mMd. Code 85000.310) and is not a
material allegation of fact requiring an answer emdection 310(b)(2) of the Tax
Tribunal Regulations. To the extent any furthesveer is required, the Department admits
the factual allegations contained in Paragraph 1.

2. Universal Scrap prepared and timely filed IDOR Fei8T-16s (Manufacturer's Purchase
Credit Earned) and ST-17s (Manufacturer’s Purcl@selit Used) each year of the audit
(2009-2012) (the “MPC Returns” or “Returns”).

ANSWER: The Department denies the allegations in Paragaph



3. Universal Scrap filed the MPC Returns by mailingrthvia regular United States Postal
Service. This method did not require signaturethey Department, nor did it provide
proof of delivery to Universal Scrap.

ANSWER: The Department lacks sufficient information to eitradmit or deny the
allegations in Paragraph 3 and therefore demanids @toof thereof.

4. On October 6, 2015, the Department issued a stgtiNotice of Tax Liability, Form
EDA-105-R, ROT Audit Report (the “Assessment”),Uaiversal Scrap in the amount of
$37,098.11 for the reporting period of July 1, 2@6&®ugh December 31, 2012. A copy
of the Assessment is attached as Exhibit A.

ANSWER: The information contained in Paragraph 4 is reguby lllinois Tax Tribunal
Regulations Section 310(a)(1)(D)(86 Ill. Admin. @85000.310) and is not a material
allegation of fact requiring an answer under Sect810(b)(2) of the Tax Tribunal
Regulations. The Department denies the Notice afldability can be identified as EDA-
105-R. An EDA-105-R is separate and distinct franNotice of Tax Liability. The
Department admits the remainder of the factuabatiens contained in Paragraph 4.

5. The Assessment was comprised of $28,594.00 in ¥8xX;19.00 in Late Payment Penalty;
$0.00 in Late Filing Penalty; and $2,785.11 in tagt.

ANSWER: The Department admits the allegations in Paragbaph

6. In support of the Assessment, the Department peavigetitioner with a Global Taxable
Exceptions Detailed Report (the “Exceptions Report”

ANSWER: The Department admits the factual allegations magaph 6.

7. Petitioner disputes the Assessment based on itesedusly included on the Exceptions



Report as taxable items.
ANSWER: The Department denies the allegations in Paragraph

APPLICABLE LAW

8. ILCS Section 105/3-85 and lllinois Admin. Code $@tt130.331 provides the basis to
earn and utilize Manufacturer's Purchase Crediher& is no dispute that Petitioner is
entitled to earn and utilize the Manufacturer’'sdPase Credit.

ANSWER: Paragraph 8 contains a legal conclusion, not arrahtdlegation of fact, and
therefore does not require an answer under Se@&id(b)(2) of the Tax Tribunal
Regulations.

9. ILCS Section 105/3-85(b) and lllinois Admin. Cod801331(e)(6) both provide that a
purchaser that fails to timely file MPC Returnslikfafeit such creditunless, “the failure
to file was due t@easonable cause.”

ANSWER: Paragraph 9 contains a legal conclusion, not armab#dlegation of fact, and
therefore does not require an answer under Se@&ld(b)(2) of the Tax Tribunal
Regulations.

10.1LCS Section 105/3-85(b) and lllinois Admin. Codec8on 130.331(e)(7) both provide
that the annuaVIPC Returns may be amended to report and claim credit on qualifying
purchases of manufacturing machinery and equipmanpreviously reported at any time
before the credit would have expiredhless both the Department and the purchaser have
agreed to an extension of the statute of limitatiéor the issuance of a Notice of Tax
Liability, in which case such Returns can be filedtil the end of the agreed extension
period.

ANSWER: Paragraph 10 contains a legal conclusion, not anmaagllegation of fact, and



therefore does not require an answer under Se@&ld(b)(2) of the Tax Tribunal
Regulations.

11.These sections further provide, “Manufacturer’s dAase Credit that had not been
previously reported and is included in an amend#8@ Return] submitted as a result of
such an agreed extension will expire as providethig subsection...or at the end of the
agreed extension periodyhichever is longer. If the time for assessment or refund has
been extended by agreement, amended reports &derdar year may be filed at any time
prior to the date which the statute of limitatidios the calendar year or portion thereof
has been extended. In this case, Petitioner signedjreed Statute of Limitations Waiver.
ANSWER: The Department admits Statute of Limitation Waiverse executed during
the audit. However, Paragraph 11 contains a lematlusion, not a material allegation of
fact, and therefore does not require an answerruseletion 310(b)(2) of the Tax Tribunal
Regulations. To the extent Paragraph 11 requingsfarther answer the Department
denies any remaining allegations in Paragraph 11.

ERROR 1

12.The Department improperly disallowed Petitioneragidly taken Manufacture’s Purchase
Credit as such Returns were timely filed.
ANSWER: The Department denies the allegations in Paragtaph

13.The Department claims that no MPC Returns wereal filg Universal Scrap. This is
simply not accurate. To the contrary, UniversalaBts then Controller, Dennis Klein
(“Mr. Klein” or “Controller”), prepared and timelfiled MPC Returns in each of the years
at issue. Petitioner will provide an affidavit segl by Mr. Klein that he prepared and

timely filed such Returns via U.S. mail and sudim@s were never returned to Petitioner.



ANSWER: The Department lacks sufficient information to atlori deny the allegations
in Paragraph 13 and demands strict proof ther€ofthe extent Paragraph 13 requires any
further answer the Department denies the allegaimiParagraph 13.

14.Further, the fact that the Department purportstadtave a record of the filing doesot
result in the conclusion that the MPC Returns weremailed to the Department by Mr.
Klein, nor does it result in the conclusion that MIPC Returns were not received by the
Department. It only stands for the propositiort the Department does not have a record
of it now.
ANSWER: Paragraph 14 contains a legal conclusion, not anaagllegation of fact, and
therefore does not require an answer under Se@&ld(b)(2) of the Tax Tribunal
Regulations. To the extent Paragraph 14 requingsfarther answer the Department
denies the allegations in Paragraph 14.

15.Thus, these amounts should be removed from thél@eaents in the Exceptions Report
and the total amount of the Assessment, includorgesponding amounts of penalty and
interest should be reduced accordingly.
ANSWER: The Department denies the allegations in Paragt&ph

ERROR 2

16.Even if the Department’s allegation of non-filing icorrect, the Department still
improperly disallowed Petitioner’s validly taken M#acture’s Purchase Credit, because
it failed to apply the equitable doctrine of reasiole cause as required by both Statue and
the Department’s Regulations.
ANSWER: Paragraph 16 contains a legal conclusion, not anaagllegation of fact, and

therefore does not require an answer under Se@id(b)(2) of the Tax Tribunal



Regulations. To the extent Paragraph 16 requingsfarther answer the Department
denies the allegations in Paragraph 16.
17.As Mr. Klein’s affidavit will state, he timely preped and timely mailed Petitioner's MPC
Returns. Such returns were timely signed by tlea fAresident of the company who was
no longer alive at the time of the Audit, and thhes could not have signed the MPC
Returns after-the-fact when the Auditor informeditiaer that the Department does not
have a record of such filing. This fact reveakst tfthe MPC Returns were timely prepared
and there would have been no reason to not maipthpared and executed Returns.
Moreover, the timely execution of the Returns, dedmith the repeated assertion by the
Controller to the Auditor during the Audit that Ipersonally mailed such Returns and
would testify to that effect, should justifgasonable cause of an intent to timely file, even
if the Department’s allegation is correct.
ANSWER: The Department lacks sufficient information to atlori deny the allegations
in Paragraph 17 and demands strict proof ther€ofther, Paragraph 17 contains a legal
conclusion, not a material allegation of fact, @hdrefore does not require an answer
under Section 310(b)(2) of the Tax Tribunal Regafet. To the extent Paragraph 17
requires any further answer the Department dehealtegations in Paragraph 17.
18.Thus, Petitioner acted reasonably and in good fait its MPC Returns should be
deemed timely filed, thereby enabling Petitioneutibize its validly earned Manufacture’s
Purchase Credits.
ANSWER: Paragraph 18 contains a legal conclusion, not anaagllegation of fact, and
therefore does not require an answer under Se@&id(b)(2) of the Tax Tribunal

Regulations. To the extent Paragraph 18 requingsfarther answer the Department



denies the allegations in Paragraph 18.
ERROR 3

19.Even if the Department’s allegation of non-filing ¢orrect and reasonable cause is not
granted, the Department still improperly disallowdeetitioner's validly taken
Manufacture’s Purchase Credit, because it failegctept Petitioner's MPC Returns as an
amended return when Petitioner handed copies okexieeuted Returns to the Auditor
upon learning the Department had no record ofiBeé&t’'s MPC filings.
ANSWER: Paragraph 19 contains a legal conclusion, not anaagllegation of fact, and
therefore does not require an answer under Se@id(b)(2) of the Tax Tribunal
Regulations. To the extent Paragraph 19 requingsfarther answer the Department
denies the allegations in Paragraph 19.

20.Manufacture’s Purchase Credit reports may be antemtalgeport and claim credit on
qualifying purchases not previoudy reported at any time before the credit would have
expired, unless the Department and the purchaser have cagpean extension of the
statute of limitations for the issuance of a Not€d ax Liability.
ANSWER: ANSWER: Paragraph 20 contains a legal conclusion, not aenmht
allegation of fact, and therefore does not reqair@answer under Section 310(b)(2) of the
Tax Tribunal Regulations.

21.Petitioner and the Department did indeed execwwite of limitations wavier for the
issuance of a Notice of Tax Liability thereby emadplPetitioner to submit MPC Returns
after the original due date of such Returns, predid was before the end of the agreed
extension period, which in this case it was betheeend of the agreed extension period.

ANSWER: ANSWER: The Department admits Statute of Limitation Waiversre



executed during the audit. However, Paragraph dtitams a legal conclusion, not a
material allegation of fact, and therefore does remuire an answer under Section
310(b)(2) of the Tax Tribunal Regulations. To t#eent Paragraph 21 requires any
further answer the Department denies any remaatliegations in Paragraph 21.

22.In fact, upon learning from the Auditor that thedaeiment did not have record of the
MPC Returns at issue, Petitioner provided copiesuch filing to the Auditor. Thus, to
the extent the Department’s allegation of non-fjlia correct and reasonable cause is not
granted, Petitioner timely provided MPC Returnghie Department which would have
reported qualifying purchases not previously regmbrto the Department at any time
before. Again, thereby enabling Petitioner toizgilits validly earned Manufacture’s
Purchase Credits.
ANSWER: Paragraph 22 contains a legal conclusion, not amaatllegation of fact, and
therefore does not require an answer under Se@&ld(b)(2) of the Tax Tribunal
Regulations. Further, the Department lacks swficinformation to admit or deny all
allegations in Paragraph 22 and demands strictf phe@oeof. To the extent Paragraph 22
requires any further answer the Department dehegaltegations in Paragraph 22.

ERROR4

23.At all times, Petitioner acted reasonably and indyfaith. Petitioner did not know the
Department did not have any record of receivingMiRC Returns at issue. Further, when
there were questions of interpretation, Petitioc@nsulted with and relied upon its then
outside accounting firm for guidance on sales armk dax matter in general.
Consequently, Petitioner is entitled to completataiment of penalty for reasonable cause.

ANSWER: Paragraph 23 contains a legal conclusion, not anaagllegation of fact, and



therefore does not require an answer under Se@&ld(b)(2) of the Tax Tribunal
Regulations. Further, the Department lacks swficinformation to admit or deny all
allegations in Paragraph 23 and demands strictf ph@oeof. To the extent Paragraph 23
requires any further answer the Department dehealtegations in Paragraph 23.

CONCLUSION

24. Petitioner timely prepared and timely filed eachtltd MPC Returns challenged by the
Department. Such returns were signed by the thesident of the company who was no
longer alive when this issue arose in the Auditit®ner’s former Controller is prepared
to testify via affidavit that he prepared and tiynelailed such Returns to the Department,
and further, that such Returns were not sent batke Petitioner via U.S. Mail. The fact
that the Department’s records do not currently shiogv Returns were received by the
Department does not necessitate that the Returres maet timely filed by Petitioner, nor
does it necessitate that such Returns were naicinréceived by the Department. It only
means the Department does not have a current re€oedeipt. Further, given the overall
facts and circumstances of this case as explaibedea Petitioner is entitled to the
statutory remedy of reasonable cause to deem setchns timely filed. Finally, if
reasonable cause is not granted, Petitioner istheless entitled to treat the Returns
provided to the Auditor during the Audit as duljefl amended returns, which likewise
will enable Petitioner to take MPC credits that evealidly earned.

ANSWER: Paragraph 24 contains a legal conclusion, not anaagllegation of fact, and
therefore does not require an answer under Se@id(b)(2) of the Tax Tribunal
Regulations. Further, the Department lacks swficinformation to admit or deny all

allegations in Paragraph 24 and demands strictf ph@oeof. To the extent Paragraph 24



requires any further answer the Department dehealtegations in Paragraph 24.
WHEREFORE, the Department respectfully requests this Tribunal
a. Deny each prayer for relief in the Petition;
b. Find that the Department's Notice(s) correctly eefl the Petitioner’'s liability
including interest and penalties;
c. Enter judgment in favor of the Department and agjdime Petitioner; and

d. Grant any further relief this Tribunal deems justl @appropriate.

Dated: January 7, 2016

Respectfully submitted,
lllinois Department of Revenue,

By: _ /s/ Ashley Hayes Forte
Ashley Hayes Forte
Special Assistant Attorney General

Ashley Hayes Forte

lllinois Department of Revenue
100 West Randolph Street, 7-900
Chicago, IL 60601

(312) 814-3514 phone

(312) 814-4344 facsimile
ashley.forte@illinois.gov
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ILLINOIS INDEPENDENT TAX TRIBUNAL
CHICAGO, ILLINOIS

UNIVERSAL SCRAP METALS, INC., )
Petitioner, )
)

v. ) Case No. 15-TT-244
)
DEPARTMENT OF REVENUE )
OF THE STATE OF ILLINOIS, )

Respondent. )

AFFIDAVIT OF EDMUNDO SANCHEZ
PURSUANT TO TRIBUNAL RULE 5000.310(b)(3)

1. I am currently employed by the Illinois Department of Revenue in the Audit Bureau.

2. My current title is Revenue Auditor III.

3. I lack the personal knowledge required to either admit or deny the allegations alleged and
neither admitted or denied in Petitioner’s Petition Paragraphs 3, 13, 17 and 22-24.

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this instrument are
true and correct, except as to matters therein stated to be on information and belief and as
to such matters the undersigned certifies that he (she) verily believes the same to be true.

Edmundo Sanchez GA\

Revenue Auditor 11
Illinois Department of Revenue

DATED: O f/ﬂé_//@
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