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ILLINOIS INDEPENDENT TAX TRIBUNAL 
 
JOHN E. ROGERS and FRANCES L. ROGERS  ) 
        ) 
   Petitioner,    ) 
 v.       ) No. 14 TT 153 
        )    
ILLINOIS DEPARTMENT OF REVENUE  ) Judge Brian F. Barov 
        )  
   Respondent.    ) 
 

MEMORANDUM OF LAW 
IN SUPPORT OF DEPARTMENT’S MOTION FOR SUMMARY JUDGMENT 

  
The Illinois Department of Revenue, (the “Department”) by and through Lisa Madigan, 

Attorney General of and for the State of Illinois, hereby submits its Memorandum of Law in 

support of its Motion for Summary Judgment.   

I. INTRODUCTION 

This case concerns the Illinois income tax of John E. Rogers and Frances L. Rogers 

(“Taxpayer”) for the tax year ending December 31, 2002 (“Year at Issue”).  Taxpayer timely 

filed an Illinois income tax original return (Form IL-1040).  Taxpayer’s federal adjusted gross 

income for the Year as Issue was adjusted by the IRS as the result of an examination of a 

partnership indirectly owned by Taxpayer and the agreement regarding the treatment of certain 

partnership items between that partnership and the IRS.  Taxpayer claims that the adjustments to 

Taxpayer’s 2002 federal adjusted gross income are not final and therefore the Department 

prematurely issued a Notice of Deficiency to Taxpayer.  

This case poses two issues: First, whether the IRS assessment is “agreed to or finally 

determined for federal tax purposes,” and if so, whether the Department’s Notice of Deficiency 

correctly determines the amount of Illinois income tax, penalty and interest resulting from that 
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IRS final assessment1 (a.k.a. “federal change”).  Whether the IRS’s assessment of Taxpayer’s 

2002 federal adjusted gross income is agreed to or final is a mixed question of law and fact.  

However, there are no material facts in dispute in this matter.  Therefore, summary judgment is 

appropriate here. 735 ILCS 5/2-1005.  

II. FACTS 

1. In 2002, John E. Rogers held a partnership interest in Abingdon Trading, LLC.  

See Petition.  

2. In 2002, Abingdon Trading, LLC held a partnership interest in Wacker Madison 

Fund, LLC. See Petition.  

3. Pursuant to an examination of Wacker Madison Fund, LLC for the tax year 

ending December 31, 2002, the IRS made adjustments to the partnership items of 

Wacker Madison Fund, LLC.  Form 886-A attached hereto as Exhibit 3, pg. 6. 

4. On June 19, 2008, John E. Rogers executed a Form 870-LT on behalf of 

Abingdon Trading, LLC, in settlement of the Wacker Madison Fund, LLC 

partnership item adjustments. Form 870-LT attached hereto as Exhibit 3.  

5. On May 25, 2011, the IRS examined the individual income tax account of 

Taxpayer for the tax year ending December 31, 2002.  2002 IRS Account 

Transcript and IRS Letter dated May 25, 2011, attached hereto as Exhibit 2.  

6. On May 25, 2011, as a result of the IRS examination of Taxpayer’s individual 

income tax account for the tax year ending December 31, 2002, the IRS assessed 

additional tax of $356,006, corresponding to federal adjusted gross income of 

                                         
1 The IRS terminology differs slightly from that of the Department.  Unlike the IITA, the IRC does not use the term 
“final assessment.” The IRS uses the term “adjustment” to define examination items that are not yet final.  Whereas, 
the Department uses the terms “adjustment” and “proposed assessment” for non-final assessments.  The IRS uses the 
word “assessment” to refer to an adjusted item that is final.  Whereas, the Department uses the terms “final 
assessment.”  
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$1,184,185 and federal taxable income of $1,123,281.  2002 IRS Account 

Transcript and IRS Letter dated May 25, 2011, attached hereto as Exhibit 2. 

7. Taxpayer’s IRS Account Transcript for the tax year ending December 31, 2002, 

dated September 4, 2014, shows Federal Adjusted Gross Income of $1,184,185.  

2002 IRS Account Transcript and IRS Letter dated May 25, 2011, attached hereto 

as Exhibit 2. 

8. The Department issued a Notice of Deficiency to Taxpayer on June 9, 2014, for 

the Tax year ending December 31, 2002, for underpayment of Illinois income tax, 

interest and penalties of $72,336.86, resulting from a federal change affecting 

Illinois base income.  Notice of Deficiency attached hereto as Exhibit 1.  

9. Department has no record of receiving a Form IL-1040-X for Taxpayer for tax 

year ending December 31, 2002.  Notice of Deficiency attached hereto as Exhibit 

1. 

III. ARGUMENT 

A motion for summary judgment is appropriate where the pleadings, affidavits, and other 

documents on file show that there is no genuine issue as to any material fact on a particular issue 

and that the moving party is entitled to judgment as a matter of law. 735 ILCS 5/2-1005(c); 

People ex rel. Dep’t of Revenue v. National Liquors Empire, Inc., 157 Ill. App. 3d 434 (4th Dist. 

1987).  Summary judgment is also appropriate where the parties agree on the facts, but dispute 

the construction of an applicable statute.  Bezan v. Chrysler Motors Corp., 263 Ill. App. 3d 858, 

864 (2d Dist. 1994).   

The Department issued a Notice of Deficiency to Taxpayer on June 9, 2014, for the Tax 

year ending December 31, 2002, for underpayment of Illinois income tax resulting from a federal 
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change. A copy of the Notice is attached hereto as Exhibit 1.  Section 506 of the Illinois Income 

Tax Act (“IITA”) requires a taxpayer to notify the Department by filing an amended return 

within 120 days after a federal change2 “is agreed to or finally determined for federal income tax 

purposes . . . .”  35 ILCS 5/506(b).  Department has no record of receiving a Form IL-1040-X for 

Taxpayer for tax year ending December 31, 2002.  Taxpayer asserts that the IRS adjustment to 

Taxpayer’s Adjusted Gross Income for the tax year ending December 31, 2002 is neither agreed 

to nor finally determined, and therefore, the Department’s Notice of Deficiency is premature. 35 

ILCS 5/506(b); See Petition. Department asserts that, as a matter of law, Taxpayer’s 2002 

Adjusted Gross Income was agreed to on June 19, 2008, when John E. Rogers executed the Form 

870-LT on behalf of Abingdon Trading, LLC, and was finally determined by the IRS on May 25, 

2011, when Taxpayer’s account transcript was adjusted.  

a. The Account Transcript is sufficient evidence of the finality of the IRS’s 

assessment to Taxpayer.  

Section 506 of the Illinois Income Tax Act (“IITA”) requires a taxpayer to notify the 

Department of a federal change to Illinois base income by filing an amended return within “120 

days after such alteration has been agreed to or finally determined for federal income tax 

purposes or any federal income tax deficiency or refund, tentative carryback adjustment, 

abatement or credit resulting therefrom has been assessed or paid, whichever shall first occur.”  

35 ILCS 5/506(b) (emphasis added).   The Department’s position, as described in its Notice of 

Deficiency, is that the IRS adjustment to Taxpayer’s 2002 federal adjusted gross income became 

                                         
2 A “federal change” occurs when “ the taxable income, any item of income or deduction, the income tax liability, or 
any tax credit reported in an original or amended federal income tax return of that person for any year or as 
determined by the Internal Revenue Service or the courts is altered by amendment of such return or as a result of any 
other recomputation or redetermination of federal taxable income or loss, and such alteration reflects a change or 
settlement with respect to any item or items, affecting the computation of such person's net income, net loss, or of 
any credit provided by Article 2 of this Act for any year under this Act, or in the number of personal exemptions 
allowable to such person under Section 151 of the Internal Revenue Code . . . .” 35 ILCS 5/506(b)(1).  
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final on May 25, 2011, and Taxpayer failed to notify the Department of the federal change (by 

filing a Form IL-1040-X) within 120 days after May 25, 2011.  Therefore, the Department may 

issue a Notice of Deficiency at any time. 35 ILCS 5/905(d).3  

An Account Transcript is sufficient to show that an IRS assessment is final.  Nestor v. 

C.I.R., 118 T.C. 162, 169 (2002) (". . . the verification requirement with regard to the existence 

of an assessment is satisfied if the Appeals officers obtain Forms 4340 or transcripts of account 

which corroborate the relevant assessment information regarding the taxpayers.") (internal 

parenthetical omitted); Perez v. C.I.R., T.C. Memo. 2002-274, WL 31427309 (2002) (holding 

that IRS assessments can be verified by means of an account transcript because it provides the 

identification of the taxpayer, the character of the liability assessed, the taxable period, and the 

amount of the assessment – all the information required by Treasury Regulation  301.6203–1).   

In the case at bar, Taxpayer’s IRS Account Transcript for the tax year ending December 

31, 2002 shows the IRS examined the individual income tax account of Taxpayer and assessed 

additional tax of $356,006 on May 25, 2011.  A copy of the Transcript is attached hereto as 

Exhibit 2.  Taxpayer’s IRS Account Transcript for the tax year ending December 31, 2002, dated 

September 4, 2014, shows Federal Adjusted Gross Income of $1,184,185 and federal taxable 

income of $1,123,281.  The Account Transcript is sufficient proof of the finality of the IRS’s 

assessment of Adjusted Gross Income of $1,184,185 on May 25, 2011.  Nestor, 118 T.C. at 169; 

                                         
3 Section 905(d) of the IITA provides:   

(d) Failure to report federal change. If a taxpayer fails to notify the Department in any 
case where notification is required by Section 304(c) or 506(b), or fails to report a change 
or correction which is treated in the same manner as if it were a deficiency for federal 
income tax purposes, a notice of deficiency may be issued (i) at any time or (ii) on or 
after August 13, 1999, at any time for the taxable year for which the notification is 
required . . . ; provided, however, that the amount of any proposed assessment set forth in 
the notice shall be limited to the amount of any deficiency resulting under this Act from 
the recomputation of the taxpayer's net income, Article 2 credits, or Section 207 loss 
earned, incurred, or used in the taxable year for which the notification is required after 
giving effect to the item or items required to be reported. 35 ILCS 5/905(d).  
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Perez, T.C. Memo. 2002-274.  Taxpayer was required to file an amended return (Form IL-1040-

X) with the Department within 120 days of May 25, 2011.  Taxpayer has not filed a Form IL-

1040-X for tax year 2002.  Exhibit 1. Therefore, the Department properly issued the Notice of 

Deficiency. 35 ILCS 5/905(d). 

b. The IRS was not required to issue a Notice of Deficiency to Taxpayer; the 

Form 870-LT Settlement Agreement of the partnership item adjustments to 

Wacker Madison Fund, LLC is binding on Taxpayer.  

The Tax Equity and Fiscal Responsibility Act of 1982 (“TEFRA”) requires that the IRS 

determine the tax treatment of any partnership item (and the applicability of any penalty, 

addition to tax, or additional amount which relates to an adjustment to a partnership item) at the 

partnership level. 26 U.S.C. § 6221.4  Before the enactment of TEFRA, adjustments of 

partnership items were determined at the individual partner level, resulting in duplication of 

administrative and judicial resources and inconsistent results between partners. Huff v. 

Commissioner, 138 T.C. No. 11, p. 10 (March 19, 2012).  To resolve this problem Congress 

enacted TEFRA, which created a single unified procedure for determining the tax treatment of 

all partnership items.  Id.  Pursuant to the procedures of TEFRA, assessments for nonpartnership 

item adjustments are subject to deficiency proceedings, whereas the tax treatment of a 

partnership item is determined at the partnership level.  Id.  citing 26 U.S.C. §§ 6221, 6212(a), 

and 6230(a)(2).  An entity falls under the provisions of TEFRA if the entity is required to file a 

partnership return. Wolf v. Commissioner, T.C. Memo. 1991- 212, aff’d, 4 F.3d 709 (9th Cir. 

1993); 26 U.S.C. 6231(a)(1)(A).   

                                         
4 26 U.S.C. 6223 requires that the IRS provide Notice to the partners of a partnership that has been selected for 
examination and of any adjustment resulting from the examination.  Here, Petitioner John E. Rogers signed the 
Form 870-LT as the Tax matters Partner.  Therefore, Petitioner J. Rogers had actual notice of the IRS’s partnership 
adjustment.   
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Under TEFRA, a settlement agreement between the IRS and a partner of the partnership 

is binding on the partner, including indirect partners5 with respect to the determination of 

partnership items for such partnership taxable year. 26 U.S.C. § 6224(c)(1).  

In the case at bar, Wacker Madison Funds, LLC is a TEFRA Partnership because 

Abingdon Trading, LLC is a partner of Wacker Madison Funds, LLC and both Wacker Madison 

and Abingdon Trading LLC are required to file a Form 1065.  26 U.S. Code § 6031(a); Wolf v. 

Commissioner, T.C. Memo. 1991- 212, aff’d, 4 F.3d 709 (9th Cir. 1993); 26 U.S.C. 

6231(a)(1)(A); See also Publication 541, p. 13.   The IRS issued Abingdon Trading, LLC a Form 

870-LT6 as the result of changes to partnership items of Wacker Madison Funds, LLC 

partnership.  See Form 870-LT attached hereto as Exhibit 3.  John E. Rogers executed that Form 

870-LT on behalf of Abingdon Trading, LLC on June 19, 2008.7  Pursuant to IRC Section 

6224(c)(1), the Settlement agreement between Abingdon Trading, LLC, a pass-through partner 

in Wacker Madison Fund LLC, is binding upon the partners of Abingdon Trading, LLC, 

including John E. Rogers.  26 U.S.C. § 6224(c)(1); 26 CFR 301.6224(c)-2.  By signing the 870-

                                         
5 An Indirect partner is “a person holding an interest in a partnership through 1 or more pass-thru partners” 26 U.S. 
Code § 6231(a)(10). A Pass Through Partner is “a partnership, estate, trust, S corporation, nominee, or other similar 
person through whom other persons hold an interest in the partnership with respect to which proceedings under this 
subchapter are conducted.” 26 U.S. Code § 6231(a)(10).  
6  Federal courts hold that a Form 870 constitutes an agreement between the IRS and the taxpayer.  In Smith v. U.S., 
328 F.3d 760 (5th Cir. 2003), the Fifth Circuit Court of Appeals held that a Form 870 constituted an agreement 
between the taxpayer and the IRS based on the common law of contracts.  Smith v. U.S., 328 F.3d 760, 767 (5th Cir. 
2003).   The court held that the unsigned Form 870 was an offer by the IRS for settlement and the signing of the 
Form 870 by the taxpayer was acceptance of that offer.  Id.  The court held that, in consideration for the agreement, 
the taxpayer gave up its right to file a pre-payment action in Tax Court and the IRS gave up its right to assess higher 
penalties.  Id.  The Smith court held that the taxpayer consented to the deficiencies agreed to in the Form 870, but 
taxpayer retained its right to file a refund action in either federal district court or the federal court of claims, but not 
in Tax Court.  Id. at 768.  In Nichols, the court held that “[a] Form 870 . . . memorializes an agreement that the 
Commissioner can assess a particular amount of tax.”  Nichols v. C.I.R., T.C. Memo. 2007-5, p. 3 (U.S. Tax Ct. 
2007).     
7 A Form 870-LT is not binding until the agreement is “approved by the Secretary, as evidenced by his signature, or 
the signature of his designee.” 26 U.S. Code § 7121.  Because the attached Form 870-LT was received from 
Taxpayer, and not the IRS, it is signed by the Taxpayer, but not the Secretary.  The Department has made a request 
to the IRS for documents, including the fully executed Form 870-LT.  According to a Letter from the IRS to 
Taxpayer dated July 10, 2012, the 870 Settlement Agreement became final on July 6, 2010.  A copy of the Letter is 
attached as Exhibit 5.   
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LT, John E. Rogers agreed to “the assessment and collection of any deficiency attributable to 

partner level determinations. . . .” Exhibit 3, Form 870-LT8; 26 U.S.C. § 7121.  Because 

Taxpayer is an indirect partner of Wacker Madison Fund, LLC, the IRS is not required to issue a 

Notice of Deficiency to Taxpayer to assess Taxpayer with the Wacker Madison Fund, LLC 

partnership item adjustment.   26 U.S.C. § 6223(a).   

In summary, the partnership item adjustments to Wacker Madison Fund, LLC for the tax 

year ending December on June 19, 2008 31, 2002, agreed to in the Form 870-LT Settlement 

Agreement entered into by John E. Rogers on behalf of Abingdon Trading, LLC, were binding 

upon the Taxpayer, an indirect partner of Wacker Madison Fund, LLC.  26 U.S.C. § 6224(c)(1); 

26 CFR 301.6224(c)-2.  Because the assessment was agreed to and memorialized in a Form 870-

LT Settlement Agreement, the right to receive a notice of assessment was waived by both 

Abingdon Trading, LLC and Taxpayer, an indirect partner of Wacker Madison Fund, LLC.  

Exhibit 3; 26 U.S.C. § 6224(b); 26 U.S.C. § 7121.  

Because Taxpayer, John E. Rogers, executed the Form 870-LT, the federal change 

alteration to Taxpayer’s individual federal income tax was “agreed to” on June 19, 2008.  35 

ILCS 5/506(b).  Taxpayer failed to notify the Department of the federal change (by filing a Form 

IL-1040-X) within 120 days after June 19, 2008.  Therefore, the Department may issue a Notice 

of Deficiency at any time. 35 ILCS 5/905(d).   

c. A Taxpayer may challenge only final assessments in an IRS Collection Due 

Process Hearing.  

                                         
8 The 870 reads: “The undersigned taxpayer(s), in accordance with IRC section 6224(b) and 6213(d), also waive(s) 
the restrictions provided in IRC sections 6225(a) and 6213(a) and consent(s) to the assessment and collection of any 
deficiency attributable to partner level determinations, as set forth in the attached Schedule of Adjustments, plus any 
interest provided by law.” 
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Taxpayer argues that the IRS assessment of Taxpayer’s 2002 Adjusted Gross Income is 

not final because Taxpayer is pursuing a Collection Due Process Hearing under Section 6330 of 

the Internal Revenue Code (26 U.S.C. § 6330(b)).  However, a Collection Due Process Hearing 

is only for challenging collection actions of a final assessment, because the IRS may collect only 

final assessments. 26 U.S.C. § 6502; 26 C.F.R. § 301.6502-1; See also IRS Publication 1660; 

IRS Form 12153.  Hence, if a taxpayer is issued a Notice of Intent to Levy or granted a 

Collection Due Process Hearing, the IRS’s assessment must be final.  26 U.S.C. § 6502.   

The Department does not dispute that Taxpayer was issued a Notice of Intent to Levy on 

January 1, 2012, which gave rise to the right to request a Collection Due Process Hearing 

pursuant to IRC Section 6330(b).  See Exhibit 4 attached hereto; 26 U.S.C. § 6330(b).  Nor does 

the Department dispute that Taxpayer requested a Collection Due Process Hearing on or about 

February 6, 2012.  Exhibit 4.  Rather, the Department asserts that both the Notice of Intent to 

Levy and the Taxpayer’s claim of an ongoing Collection Due Process Hearing support the legal 

conclusion that the IRS assessment of additional tax of $356,006 for the tax year ending 

December 31, 2002, was final on May 25, 2011.  Taxpayer’s claims that the assessment is not 

final but that Taxpayer are exercising their right to a Collection Due Process Hearing are 

“contrary to established law and unsupported by a reasoned, colorable argument for change in 

the law.”   Coleman v. Commissioner, 791 F.2d 68, 71 (7th Cir.1986).  

IV. CONCLUSION 

For the reasons stated above, the Department requests this Tribunal find that there are no 

genuine issues of material fact in this case and therefore the Department is entitled to Summary 

Judgment as a matter of law.  Department respectfully requests this Tribunal grant Department’s 

Motion for Summary Judgment.  
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Respectfully submitted, 

Illinois Department of Revenue 
By: LISA MADIGAN, Attorney General, State of 
Illinois 
 

 
 By: __________________________ 

Jennifer Kieffer 
Special Assistant Attorney General 

Date: December 1, 2014 
 
Jennifer Kieffer 
Special Assistant Attorney General 
Phone:  (312) 814-1533 
Jennifer.Kieffer@Illinois.gov 
 
Rebecca L. Kulekowskis 
Special Assistant Attorney General 
Phone:  (312) 814-3318 
Rebecca.Kulekowskis@illinois.gov 
 
Illinois Department of Revenue 
100 West Randolph St., 7-900 
Chicago, IL  60601     
Fax: (312) 814-4344 
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