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ILLINOIS INDEPENDENT TAX TRIBUNAL 
 
JOHN E. ROGERS and FRANCES L. ROGERS  ) 
        ) 
   Petitioner,    ) 
 v.       ) No. 14 TT 153 
        )    
ILLINOIS DEPARTMENT OF REVENUE  ) Judge Brian F. Barov 
        )  
   Respondent.    ) 
 

MEMORANDUM OF LAW 
IN SUPPORT OF DEPARTMENT’S MOTION FOR BOND 

  
The Illinois Department of Revenue, (the “Department”) by and through Lisa Madigan, 

Attorney General of and for the State of Illinois, and hereby submits its Memorandum of Law in 

support of its requests that this Tribunal order Petitioners to post a bond equal to 25% of the 

liability at issue as provided in Section 1-45(c) of the Independent Tax Tribunal Act.   

I. INTRODUCTION 

This case concerns the Illinois income tax of John E. Rogers & Frances L. Rogers 

(“Taxpayer”) for the tax year ending December 31, 2002.  This case poses two issues: First, is 

the IRS assessment “agreed to or finally determined for federal tax purposes? And second, does 

the Department’s Notice of Deficiency correctly determine the amount of Illinois income tax 

resulting from that IRS final assessment1 (referred to as a “federal change”)?  Taxpayer argues 

that the IRS assessment is not final, and therefore, the Department’s Notice of Deficiency is 

premature.  As discussed herein, this argument is unsupported by the law or facts of this case.  

Therefore, if a Motion to Stay these proceedings will be granted by this Tribunal over the 

Department’s objection, the Department requests this Tribunal require Taxpayer to post a bond.  

                                         
1 The IRS terminology differs slightly from that of the Department.  Unlike the IITA, the IRC does not use the term 
“final assessment.” The IRS uses the term “adjustment” to define examination items that are not yet final.  Whereas, 
the Department uses the terms “adjustment” and “proposed assessment” for non-final assessments.  The IRS uses the 
word “assessment” to refer to an adjusted item that is final.  Whereas, the Department uses the terms “final 
assessment.”  
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II. FACTS 

a. In 2002, John E. Rogers held a partnership interest in Abingdon Trading, LLC.  

b. In 2002, Abingdon Trading, held a partnership interest in Wacker Madison Fund, 

LLC.  

c. Pursuant to an examination of Wacker Madison Fund, LLC for the tax year 

ending December 31, 2002, the IRS made adjustments to the partnership items of 

Wacker Madison Fund, LLC. 

d. John E. Rogers executed a Form 870-LT on behalf of Abingdon Trading, LLC, in 

settlement of the Wacker Madison Fund, LLC partnership item adjustments.  

e. On May 25, 2011, the IRS examined the individual income tax account of 

Petitioners for the tax year ending December 31, 2002 (“Examination of TYE 

2002). 

f. As a result of the Examination of TYE 2002, the IRS assessed additional tax of 

$356,006, resulting in federal adjusted gross income of $1,184,185 and federal 

taxable income of $1,123,281.   

g. Taxpayer’s IRS Account Transcript for the tax year ending December 31, 2002, 

dated September 4, 2014, shows Federal Adjusted Gross Income of $1,184,185.  

h. The Department issued a Notice of Deficiency to Taxpayer on June 9, 2014, for 

the Tax year ending December 31, 2002, for underpayment of Illinois income tax, 

interest and penalties of $72,336.86, resulting from a federal change affecting 

Illinois base income.   

i. Department has no record of receiving a Form IL-1040-X for Taxpayer for tax 

year ending December 31, 2002.  
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III. ANALYSIS 

Section 1-45(c) of the Independent Tax Tribunal Act provides: 

(c) The Tax Tribunal may require the taxpayer to post a bond equal 
to 25% of the liability at issue (1) upon motion of the Department 
and a showing that (A) the taxpayer's action is frivolous or legally 
insufficient or (B) the taxpayer is acting primarily for the purpose 
of delaying the collection of tax or prejudicing the ability 
ultimately to collect the tax, or (2) if, at any time during the 
proceedings, it is determined by the Tax Tribunal that the taxpayer 
is not pursuing the resolution of the case with due diligence. 

 
35 ILCS 1010/1-45(c).  The Department asserts that Taxpayer’s claim is frivolous and primarily 

for purposes of delay.  35 ILCS 1010/1-45(c)(A) and (B).   

The Department issued a Notice of Deficiency to Taxpayer on June 9, 2014, for the Tax 

year ending December 31, 2002, for underpayment of Illinois income tax resulting from a federal 

change. A copy of the Notice is attached hereto as Exhibit 1.  Section 506 of the Illinois Income 

Tax Act (“IITA”) requires a taxpayer to notify the Department by filing an amended return 

within 120 days after a federal change2 “is agreed to or finally determined for federal income tax 

purposes . . . .”  35 ILCS 5/506(b).  Department has no record of receiving a Form IL-1040-X for 

Taxpayer for tax year ending December 31, 2002.  Taxpayer asserts that the IRS adjustment to 

Taxpayer’s Adjusted Gross Income for the tax year ending December 31, 2002 is neither “agreed 

to or finally determined,” and therefore, the Department’s Notice of Deficiency is premature. 35 

ILCS 5/506(b); See Petition. Department asserts that Petitioner’s claims are frivolous and made 

primarily for purposes of delaying the Department’s collection of the tax assessment in the 

Department’s Notice of Deficiency.  
                                         
2 A “federal change” occurs when “ the taxable income, any item of income or deduction, the income tax liability, or 
any tax credit reported in an original or amended federal income tax return of that person for any year or as 
determined by the Internal Revenue Service or the courts is altered by amendment of such return or as a result of any 
other recomputation or redetermination of federal taxable income or loss, and such alteration reflects a change or 
settlement with respect to any item or items, affecting the computation of such person's net income, net loss, or of 
any credit provided by Article 2 of this Act for any year under this Act, or in the number of personal exemptions 
allowable to such person under Section 151 of the Internal Revenue Code . . . .”  
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a. Petitioner’s claims are frivolous.  

Neither the Independent Tax Tribunal Act nor the Illinois Income Tax Act defines the 

term “frivolous.”  35 ILCS 1010/1-1 et seq.; 35 ILCS 5/101 et seq.  However, federal courts have 

defined this term in the context of income tax disputes.  “A petition to the Tax Court, or a tax 

return, is frivolous if it is contrary to established law and unsupported by a reasoned, colorable 

argument for change in the law.”3  Coleman v. Commissioner, 791 F.2d 68, 71 (7th Cir.1986); 

See also Jensen v. C.I.R., T.C. Memo. 2004-120, 2004 WL 1089079 (2004), Hyde v. C.I.R., 9 

F.3d 112 (7th Cir. 1993), and Zook v. C.I.R., T.C. Memo. 2013-128, 2013 WL 2156564 (2013) 

(all holding that a position maintained by the taxpayer is “frivolous” where it is “contrary to 

established law and unsupported by a reasoned, colorable argument for change in the law.”).4  

The Department asserts that Petitioners claims are frivolous because Petitioners’ claim 

that the IRS assessment is not final is contrary to established law and unsupported by a reasoned 

colorable argument for a change in that law.  Coleman, 791 F.2d at 71.   

i. The Account Transcript is sufficient evidence of the finality of the 

IRS’s assessment to Petitioner.  

Section 506 of the Illinois Income Tax Act (“IITA”) requires a taxpayer to notify the 

Department of a federal change to Illinois base income by filing an amended return within “120 

days after such alteration has been agreed to or finally determined for federal income tax 

                                         
3 The Coleman court went on to hold that this definition of “frivolous” “. . . is the standard applied under 
Fed.R.Civ.P. 11 for sanctions in civil litigation, and it is a standard we have used for the award of fees under 28 
U.S.C. § 1927 and the award of damages under Fed.R.App.P. 38.” Coleman v. Commissioner, 791 F.2d 68, 71 (7th 
Cir.1986).   Here, the Department seeks only to establish that Petitioners claims are "frivolous," as required by 
Independent Tax Tribunal Act Section 1-45(c) for the granting of a bond.  Whether Petitioner should be subject to 
sanctions or fees because he "should have known that his position is groundless" is not the inquiry at this time.  
Coleman v. Commissioner, 791 F.2d 68, 71 (7th Cir.1986).  
4 Additionally, the term “frivolous” has been defined in terms of Section 1915 of the Federal Code of Civil 
Procedure (28 U.S.C.A. § 1915) as one which “lacks an arguable basis either in law or in fact.” People v. Hodges, 
234 Ill.2d 1, 13 (2009) (citing Neitzke v. Williams, 490 U.S. 319, 327-328 (1989)). According to Neitzke, such 
claims include those “based on an indisputably meritless legal theory” as well as claims “whose factual contentions 
are clearly baseless,” e.g., “claims describing fantastic or delusional scenarios.” Id.  



Page 5 of 13 
14-TT-153 

purposes or any federal income tax deficiency or refund, tentative carryback adjustment, 

abatement or credit resulting therefrom has been assessed or paid, whichever shall first occur.”  

35 ILCS 5/506(b) (emphasis added).   The Department’s position, as described in its Notice of 

Deficiency, is that the IRS adjustment to Taxpayer’s 2002 federal adjusted gross income became 

final on May 25, 2011, and Taxpayer failed to notify the Department of the federal change (by 

filing a Form IL-1040-X) within 120 days after May 25, 2011.  Therefore, the Department may 

issue a Notice of Deficiency at any time. 35 ILCS 5/905(d).5  

An Account Transcript is sufficient to show that an IRS assessment is final.  Nestor v. 

C.I.R., 118 T.C. 162, 169 (2002) (". . . the verification requirement with regard to the existence 

of an assessment (an “applicable” administrative procedure) is satisfied if the Appeals officers 

obtain Forms 4340 or transcripts of account which corroborate the relevant assessment 

information regarding the taxpayers."); Perez v. C.I.R., T.C. Memo. 2002-274, WL 31427309 

(2002) (holding that IRS assessments can be verified by means of an account transcript because 

it provides the identification of the taxpayer, the character of the liability assessed, the taxable 

period, and the amount of the assessment – all the information required by Treasury Regulation  

301.6203–1).   

In the case at bar, Taxpayer’s IRS Account Transcript for the tax year ending December 

31, 2002 shows the IRS examined the individual income tax account of Petitioners and assessed 

                                         
5 Section 905(d) of the IITA provides:   

(d) Failure to report federal change. If a taxpayer fails to notify the Department in any 
case where notification is required by Section 304(c) or 506(b), or fails to report a change 
or correction which is treated in the same manner as if it were a deficiency for federal 
income tax purposes, a notice of deficiency may be issued (i) at any time or (ii) on or 
after August 13, 1999, at any time for the taxable year for which the notification is 
required . . . ; provided, however, that the amount of any proposed assessment set forth in 
the notice shall be limited to the amount of any deficiency resulting under this Act from 
the recomputation of the taxpayer's net income, Article 2 credits, or Section 207 loss 
earned, incurred, or used in the taxable year for which the notification is required after 
giving effect to the item or items required to be reported. 35 ILCS 5/905(d).  
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additional tax of $356,006 on May 25, 2011.  A copy of the Transcript is attached hereto as 

Exhibit 2.  Taxpayer’s IRS Account Transcript for the tax year ending December 31, 2002, dated 

September 4, 2014, shows Federal Adjusted Gross Income of $1,184,185 and federal taxable 

income of $1,123,281.  The Account Transcript is sufficient proof of the finality of the IRS’s 

assessment of Adjusted Gross Income of $1,184,185 on May 25, 2011.  Nestor, 118 T.C. at 169; 

Perez, T.C. Memo. 2002-274.  Taxpayer was required to file an amended return (Form IL-1040-

X) with the Department within 120 days of May 25, 2011.  Taxpayer has not filed a Form IL-

1040-X for tax year 2002.  Exhibit 1. Therefore, the Department properly issued the Notice of 

Deficiency. 35 ILCS 5/905(d). 

ii. The IRS was not required to issue a Notice of Deficiency to Taxpayer; 

the Form 870-LT Settlement Agreement of the partnership item 

adjustments to Wacker Madison Fund, LLC is binding on Petitioner.  

The Tax Equity and Fiscal Responsibility Act of 1982 (“TEFRA”) requires that the IRS 

determine the tax treatment of any partnership item (and the applicability of any penalty, 

addition to tax, or additional amount which relates to an adjustment to a partnership item) at the 

partnership level. 26 U.S.C. § 6221.6  Before the enactment of TEFRA, adjustments of 

partnership items were determined at the individual partner level, resulting in duplication of 

administrative and judicial resources and inconsistent results between partners. Huff v. 

Commissioner, 138 T.C. No. 11, p. 10 (March 19, 2012).  To resolve this problem Congress 

enacted TEFRA, which created a single unified procedure for determining the tax treatment of 

all partnership items.  Id.  Pursuant to the procedures of TEFRA, assessments for nonpartnership 

                                         
6 26 U.S.C. 6223 requires that the IRS provide Notice to the partners of a partnership that has been selected for 
examination and of any adjustment resulting from the examination.  Here, Petitioner John E. Rogers signed the 
Form 870-LT as the Tax matters Partner.  Therefore, Petitioner J. Rogers had actual notice of the IRS’s partnership 
adjustment.   
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item adjustments are subject to deficiency proceedings, whereas the tax treatment of a 

partnership item is determined at the partnership level.  Id.  citing 26 U.S.C. §§ 6221, 6212(a), 

and 6230(a)(2).  An entity falls under the provisions of TEFRA if the entity is required to file a 

partnership return. Wolf v. Commissioner, T.C. Memo. 1991- 212, aff’d, 4 F.3d 709 (9th Cir. 

1993); 26 U.S.C. 6231(a)(1)(A).   

Under TEFRA, a settlement agreement between the IRS and a partner of the partnership 

is binding on the partner, including indirect partners (partners of a pass-through entity), with 

respect to the determination of partnership items for such partnership taxable year. 26 U.S.C. § 

6224(c)(1).  

In the case at bar, Wacker Madison Funds, LLC is a TEFRA Partnership because 

Abingdon Trading, LLC is a partner of Wacker Madison Funds, LLC and Abingdon Trading 

LLC files a Form 1065.  Wolf v. Commissioner, T.C. Memo. 1991- 212, aff’d, 4 F.3d 709 (9th 

Cir. 1993); 26 U.S.C. 6231(a)(1)(A); See also Publication 541, p. 13.   The IRS issued Abingdon 

Trading, LLC a Form 870-LT7 as the result of changes to partnership items of Wacker Madison 

Funds, LLC partnership.  See attached 870-LT.  John E. Rogers executed that Form 870-LT on 

behalf of Abingdon Trading, LLC on June 19, 2008.8  Pursuant to IRC Section 6224(c)(1), the 

                                         
7  Federal courts hold that a Form 870 constitutes an agreement between the IRS and the taxpayer.  In Smith v. U.S., 
328 F.3d 760 (5th Cir. 2003), the Fifth Circuit Court of Appeals held that a Form 870 constituted an agreement 
between the taxpayer and the IRS based on the common law of contracts.  Smith v. U.S., 328 F.3d 760, 767 (5th Cir. 
2003).   The court held that the unsigned Form 870 was an offer by the IRS for settlement and the signing of the 
Form 870 by the taxpayer was acceptance of that offer.  Id.  The court held that, in consideration for the agreement, 
the taxpayer gave up its right to file a pre-payment action in Tax Court and the IRS gave up its right to assess higher 
penalties.  Id.  The Smith court held that the taxpayer consented to the deficiencies agreed to in the Form 870, but 
taxpayer retained its right to file a refund action in either federal district court or the federal court of claims, but not 
in Tax Court.  Id. at 768.  In Nichols, the court held that “[a] Form 870 . . . memorializes an agreement that the 
Commissioner can assess a particular amount of tax.”  Nichols v. C.I.R., T.C. Memo. 2007-5, p. 3 (U.S. Tax Ct. 
2007).     
8 A Form 870-LT is not binding until the agreement is “approved by the Secretary, as evidenced by his signature, or 
the signature of his designee.” 26 U.S. Code § 7121.  Because the attached Form 870-LT was received from 
Taxpayer, and not the IRS, it is signed by the Taxpayer, but not the Secretary.  The Department has made a request 
to the IRS for documents, including the fully executed Form 870-LT.  Here, the 870-LT is being used to show 
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Settlement agreement between Abingdon Trading, LLC, a pass-through partner in Wacker 

Madison Fund LLC, is binding upon the partners of Abingdon Trading, LLC, including John E. 

Rogers.  26 U.S.C. § 6224(c)(1); 26 CFR 301.6224(c)-2.  By signing the 870-LT, John E. Rogers 

agreed to “the assessment and collection of any deficiency attributable to partner level 

determinations. . . .” 9 A copy of the Form 870-LT is attached hereto as Exhibit 3; 26 U.S.C. § 

7121. Because John E. Rogers is an indirect partner10 of Wacker Madison Fund, LLC, the IRS is 

not required to issue a Notice of Deficiency to Petitioner to assess John E. Rogers with the 

Wacker Madison Fund, LLC partnership item adjustment.   26 U.S.C. § 6223(a).   

In summary, the partnership item adjustments to Wacker Madison Fund, LLC, agreed to 

in the Form 870-LT Settlement Agreement, for the tax year ending December 31, 2002, entered 

into by John E. Rogers on behalf of Abingdon Trading, LLC, were binding upon the Petitioner, 

an indirect partner of Wacker Madison Fund, LLC.  26 U.S.C. § 6224(c)(1); 26 CFR 

301.6224(c)-2.  Because the assessment was agreed to and memorialized in a Form 870-LT 

Settlement Agreement, the right to receive a notice of assessment was waived by both Abingdon 

Trading, LLC and Petitioner, John E. Rogers.  Exhibit 3; 26 U.S.C. § 6224(b); 26 U.S.C. § 7121.  

Because Petitioner, John E. Rogers, executed the Form 870-LT, the federal change 

alteration to his individual federal income tax was “agreed to” on June 19, 2008.  35 ILCS 

5/506(b).  Taxpayer failed to notify the Department of the federal change (by filing a Form IL-

                                                                                                                                   
Taxpayer has brought a frivolous claim.  According to a Letter from the IRS to Taxpayer dated July 10, 2012, the 
870 Settlement Agreement became final on July 6, 2010.  A copy of the Letter is attached as Exhibit 13.   
9 The 870 reads: “The undersigned taxpayer(s), in accordance with IRC section 6224(b) and 6213(d), also waive(s) 
the restrictions provided in IRC sections 6225(a) and 6213(a) and consent(s) to the assessment and collection of any 
deficiency attributable to partner level determinations, as set forth in the attached Schedule of Adjustments, plus any 
interest provided by law.” 
10 An Indirect partner is “a person holding an interest in a partnership through 1 or more pass-thru partners” 26 U.S. 
Code § 6231(a)(10). A Pass Through Partner is “a partnership, estate, trust, S corporation, nominee, or other similar 
person through whom other persons hold an interest in the partnership with respect to which proceedings under this 
subchapter are conducted.” 26 U.S. Code § 6231(a)(10).  
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1040-X) within 120 days after June 19, 2008.  Therefore, the Department may issue a Notice of 

Deficiency at any time. 35 ILCS 5/905(d).   

iii. A Taxpayer may challenge only final assessments in an IRS Collection 

Due Process Hearing.  

Taxpayer argues that the IRS assessment of Taxpayer’s 2002 Adjusted Gross Income is 

not final because Taxpayer is pursuing a Collection Due Process Hearing under Section 6330 of 

the Internal Revenue Code (26 U.S.C. § 6330(b)).  However, a Collection Due Process Hearing 

is only for challenging collection actions of a final assessment, because the IRS may collect only 

final assessments. 26 U.S.C. § 6502; 26 C.F.R. § 301.6502-1; See also IRS Publication 1660; 

IRS Form 12153.  Hence, if a taxpayer is issued a Notice of Intent to Levy or granted a 

Collection Due Process Hearing, the IRS’s assessment must be final.  26 U.S.C. § 6502.   

The Department does not dispute that Taxpayer was issued a Notice of Intent to Levy on 

January 1, 2012, which gave rise to the right to request a Collection Due Process Hearing 

pursuant to IRC Section 6330(b).  Exhibit 2; 26 U.S.C. § 6330(b).  Nor does the Department 

dispute that Taxpayer requested a Collection Due Process Hearing on or about February 6, 2012.  

Exhibit 2.  Rather, the Department asserts that both the Notice of Intent to Levy and the 

Taxpayer’s claim of an ongoing Collection Due Process Hearing support the legal conclusion 

that the IRS assessment of additional tax of $356,006 for the tax year ending December 31, 

2002, was final on May 25, 2011.  Taxpayer’s claims that the assessment is not final but that 

Petitioners are exercising their right to a Collection Due Process Hearing are “contrary to 

established law and unsupported by a reasoned, colorable argument for change in the law.”   

Coleman v. Commissioner, 791 F.2d 68, 71 (7th Cir.1986).  

b. Taxpayer is acting primarily for purposes of delay. 
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The Independent Tax Tribunal Act does not define the phrase “primarily for purposes of 

delay.”  35 ILCS 1010/1-45(c); 35 ILCS 1010/1-1 et seq.; 86 Ill. Admin. Code § Section 

5000.350.  However, Section 6673 of the Internal Revenue Code (26 U.S.C. § 6673) uses very 

similar language: “(1) Procedures instituted primarily for delay, etc.--Whenever it appears to the 

Tax Court that-- (A) proceedings before it have been instituted or maintained by the taxpayer 

primarily for delay, . . . the Tax Court, in its decision, may require the taxpayer to pay to the 

United States a penalty not in excess of $25,000.” 26 U.S.C. § 6673(a)(1)(A).  Many courts have 

upheld sanctions on the basis that a taxpayer acted primarily for delay.  However, the 

Department was not able to find a definition or test for what constitutes actions “primarily for 

delay.”  Delay has been found where a Taxpayer requests a hearing or appeal but refuses to 

provide documentation.  Sandvall v. C.I.R., 898 F.2d 455 (5th Cir. 1990); Rollercade, Inc. v. C. I. 

R., 97 T.C. 113 (1991). Courts have also held that a taxpayer acted for purposes of delay where 

the taxpayer advanced frivolous arguments. Zook v. C.I.R., T.C. Memo. 2013-128, 2013 WL 

2156564 (2013); Garber v. C.I.R., T.C. Memo. 2012-47, 2012 WL 570728 (2012), aff'd 500 Fed. 

Appx. 540, 2013 WL 563289 (7th Cir. 2013); Burnett v. C.I.R., 227 Fed.Appx. 342, 2007 WL 

1112671 (5th Cir. 2007). The Department notes that these cases are ones where sanctions were 

upheld, and therefore, the taxpayer’s delay was particularly egregious.  The Department cites 

these cases only to show that advancing frivolous arguments or failing to provide requested 

documentation to the agency can constitute delay.  

In the case at bar, the facts show that Petitioner is acting primarily for purposes of delay.  

The Taxpayer’s 2002 federal income tax adjustment was agreed to by Taxpayer upon the signing 

of the 870-LT on June 19, 2008.  Exhibit 3; See Section a.ii., Supra. Taxpayer was on notice of 

the finality of the IRS assessment to Taxpayer’s 2002 federal adjusted gross income on May 27, 
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2011, when the IRS issued Taxpayer a letter with Form 4549-A and Form 886-A, which 

explained the items adjusted.  A copy of that letter is attached hereto as Exhibit 4.  However, the 

Taxpayer did not file an Illinois amended return (Form IL-1040-X) to report this federal change.  

35 ILCS 5/506(b).  

An audit of Taxpayer’s 2002 federal change was initiated by the Department’s auditor by 

letter dated March 25, 2013.  A copy of that letter is attached hereto as Exhibit 5.  That letter 

requested certain information from Petitioners/ Taxpayer.  Having received no response to that 

letter, the auditor issued a letter dated April 26, 2013, requesting a response from the Taxpayer.  

A copy of that letter is attached hereto as Exhibit 6.  On May 20, 2013, Taxpayer faxed a letter 

from the IRS Appeals Office dated March 22, 2012.  A copy of that fax is attached hereto as 

Exhibit 7.  That March 22, 2012 letter states: “This letter is our acknowledgement that we 

received your case for consideration in our Fresno Campus – Butler Appeals Office on March 5, 

2012.  Exhibit 7.  Taxpayer did not include the previous IRS letter dated February 24, 2012 

which states:  

Dear Taxpayer:  
Thank you for your Form 12153 of Feb. 04, 2012.  
Your request for a Collection Due Process Hearing has been 
forwarded to our Appeals Office in Fresno, CA.  Appeals will 
contact [you] upon receipt of the Form 12153 and furnish you with 
the name and telephone number of the Settlement Officer assigned 
to your case. …  
 

A copy of that letter is attached hereto as Exhibit 8.   
 

In response to that fax, Department’s auditor issued a letter dated May 22, 2013 asserting 

the auditor’s determination that the IRS assessment was final.  A copy of that letter and 

attachments are attached hereto as Exhibit 9.  That letter contained a Notice of Proposed 

Deficiency and a Form ICB-1 Request for Informal Conference Board Review.  Taxpayer 
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completed and returned the ICB-1.  See Exhibit 10, p. 3, EDC-5.  By letter dated September 19, 

2013, Taxpayer was granted a review before the Informal Conference Board.  A copy of that 

letter is attached hereto as Exhibit 11.  By email on January 14, 2014, Taxpayer withdrew his 

request for ICB review.  A copy of that email is attached hereto as Exhibit 12.  The ICB case was 

closed and the matter re-referred to the auditor to close the audit.  On June 9, 2014, the 

Department issued the Notice of Deficiency to Taxpayer for the tax year ending December 31, 

2002.  Exhibit 1.  Now, Petitioner/Taxpayer has requested a Stay of these proceedings to further 

delay the collection of Illinois income tax for tax year ending December 31, 2002.  

As described above, Petitioners’ arguments that the IRS assessment is not final are 

frivolous.  See Section III. a. Supra.  Additionally, Taxpayer should know that these arguments 

are frivolous.  Petitioner, John E. Rogers, is a Harvard Law graduate and an experienced attorney 

who has practiced in federal income tax law for several decades.11  In fact, he holds himself out 

as an advisor in U.S. tax controversy matters. See http://www.jerogers.com/site/epage 

/69303_782.htm, last visited October 27, 2014.  Additionally, he has devised several 

sophisticated tax shelters.  Superior Trading, LLC v. C.I.R., 728 F.3d 676 (7th Cir. 2013) and 

Rogers v. C.I.R., 728 F.3d 673, (7th Cir. 2013).  Therefore, one must conclude that Taxpayer, a 

knowledgeable federal income tax attorney and advisor, is familiar with the Internal Revenue 

Code and the IRS’s process for routine settlements of audit determinations and the issuance of 

Notices.  If Petitioner is aware of these routine procedures, his only reason for filing this protest - 

and asserting that the IRS assessment is not final - must be to delay the collection of Illinois 

income tax, penalty and interest by the Department.   

                                         
11 According to the Illinois ARDC, John Edward Rogers was admitted to practice law in Illinois in 1967.  
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Petitioner’s actions show that Taxpayer is proceeding with this action primarily to delay 

the collection of Illinois tax, and has been successful in delaying the collection of that tax for 

more than seven years – since June 19, 2008.   

IV. CONCLUSION 

For the above reasons, the Taxpayer’s claim is frivolous and primarily for purposes of 

delaying the collection of the Department’s duly assessed tax.  The Department requests this 

Tribunal find that Taxpayers claim is frivolous, or in the alternative, find that Taxpayer’s claim 

is made primarily for purposes of delaying the collection of tax, and Grant Department’s Motion 

for Bond.   

 

Respectfully submitted, 

Illinois Department of Revenue 
By: LISA MADIGAN, Attorney General, State of 
Illinois 
 

 
 By: __________________________ 

Jennifer Kieffer 
Special Assistant Attorney General 

Date: December 1, 2014 
 
Jennifer Kieffer 
Special Assistant Attorney General 
Phone:  (312) 814-1533 
Jennifer.Kieffer@Illinois.gov 
 
Rebecca L. Kulekowskis 
Special Assistant Attorney General 
Phone:  (312) 814-3318 
Rebecca.Kulekowskis@illinois.gov 
 
Illinois Department of Revenue 
100 West Randolph St., 7-900 
Chicago, IL  60601     
Fax: (312) 814-4344 





Dept. Exhibit 1, page 1



Dept. Exhibit 1, page 2



Dept. Exhibit 1, page 3



Dept. Exhibit 1, page 4



Dept. Exhibit 2, page 1



Dept. Exhibit 2, page 2



Dept. Exhibit 2, page 3



Dept. Exhibit 3, page 1



Dept. Exhibit 3, page 2



Dept. Exhibit 3, page 3



Dept. Exhibit 3, page 4



Dept. Exhibit 3, page 5



Dept. Exhibit 3, page 6



Dept. Exhibit 4, page 1



Dept. Exhibit 4, page 2



Dept. Exhibit 4, page 3



Dept. Exhibit 4, page 4



Dept. Exhibit 4, page 5



Dept. Exhibit 4, page 6



Dept. Exhibit 4, page 7



Dept. Exhibit 4, page 8



Dept. Exhibit 4, page 9



Dept. Exhibit 4, page 10



Dept. Exhibit 4, page 11



Dept Exhibit 5, page 1



Dept. Exhibit 6, page 1



Dept. Exhibit 6, page 2



Dept. Exhibit 6, page 3



Dept. Exhibit 7, page 1



Dept. Exhibit 7, page 2



Dept. Exhibit 8, page 1



Dept. Exhibit 8, page 2



Dept. Exhibit 9, page 1



Dept. Exhibit 9, page 2



Dept. Exhibit 9, page 3



Dept. Exhibit 10, page 1



Dept. Exhibit 10, page 2



Dept. Exhibit 10, page 3



Dept. Exhibit 11, page 1



Dept. Exhibit 12, page 1



Dept. Exhibit 12, page 2



Dept. Exhibit 12, page 3



Dept. Exhibit 13, page 1


	Exhibits
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	11
	12
	13

		2014-12-01T12:17:56-0600
	Jennifer Kieffer




