ILLINOIS INDEPENDENT

TAX TRIBUNAL

WALTER E. POGUE,

Petitioner,
Vs.
ILLINOIS DEPARTMENT
OF REVENUE,

Respondent.

PETITION

The Petitioner, WALTER E. POGUE, (“Petitioner”), hereby petitions the Illinois
Independent Tax Tribunal to review and reverse and/or modify the Notice of Tax Liability
(“Notice”) issued by the Illinois Department of Revenue (“Department”), for the reasons stated

below:

INTRODUCTION

1. The “Notice” was issued by the Department on August 21, 2014, assessing personal
liability in the amount of $143,913.82 for the unpaid tax debt of Cardinal EMS, Ltd.

(“Cardinal”). A copy of the “Notice” is attached to this Petition.

2. Petitioner is an individual with an address of 14011 N. McCauley Lane, Mount

Vernon, Illinois, and a telephone number of (618) 316-4478. The Taxpayer ID is ||| Gz



3. Petitioner is a shareholder with a 51% ownership interest in Nottus, Inc, a

Washington corporation ("Nottus"). Nottus' Taxpayer Account Number (FEIN) is 27-3533018.

4. Nottus has filed a timely Petition with the [llinois Independent Tax Tribunal to
review and reverse and/or modify the Notice of Tax Liability issued by the Illinois Department
of Revenue against it. The case is known as Nottus, Inc. v. Illinois Department of Revenue,

14-TT-167.

5. The Illinois Income Tax Act permits a purchaser to be held personally liable for any

debt incurred by a seller where the purchaser acquires a major part of a taxpayer’s assets.

6. Petitioner should not be held personally liable for the unpaid tax debt of Cardinal
because Nottus did not purchase or acquire a major part of Cardinal’s assets, or in the
alternative, Petitioner is not and has never been a responsible officer, partner, or individual of

Cardinal under 35 ILCS 5/1002(d).

7. Furthermore, the penalty imposed upon Petitioner by the Department is not

supported by the plain language of the Illinois Bulk Sales Act.

8. According to the Bulk Sales Act, a purchaser who fails to file proper notice of sale
with the Department shall be personally liable for the amount owed but unpaid up to the

amount of the reasonable value of the property acquired by the purchaser.

9. Therefore, in the event that the Act is found to be applicable to Nottus’s purchase or
transfer of any of Cardinal's assets, and in the further event that Petitioner is found to be a
responsible officer, partner, or individual of Cardinal, then personal liability against the

Petitioner should be limited to no more than the reasonable value of the property acquired.

BACKGROUND AND RELEVANT FACTS



10.0n August 21, 2014, the Department issued a "Collection Action - Assessment and
Notice of Intent" to Petitioner for the unpaid tax debt of Cardinal. The determination letter
provides that Petitioner is personally liable in the amount of $143,913.82 for Nottus' failure to
properly notify the Illinois Department of Revenue’s Bulk Sales Unit of Nottus' purchase of
certain Cardinal assets and due to Petitioner's "status as a responsible officer, partner, or

individual of CARDINAL EMS LTD.".

11.Nottus has not purchased or transferred any of Cardinal's assets, or in the alternative,

has purchased or transferred less than $143,913.82 of Cardinal's assets.

12.Petiioner is not and has never been a responsible officer, partner or individual of

Cardinal.

APPLICABLE LLAW

13.1llinois law permits a purchaser to be held personally liable for any debt incurred by
a seller if the purchaser does not comply with the bulk sale reporting requirement. However,
the Income Tax Act only applies to circumstances where a purchaser acquires a major part of a

taxpayer’s assets.
14.The Illinois Income Tax Act reads in pertinent part:

“If any taxpayer, outside the usual course of his business, sells or transfers the
major part of any one or more of (A) the stock of goods which he is engaged in
the business of selling, or (B) the furniture or fixtures, or (C) the machinery and
equipment, or (D) the real property, of any business that is subject to the
provisions of this Act, the purchaser or transferee of such assets shall, no later
than 10 business days after the sale or transfer, file a notice of sale or transfer of
business assets with the Chicago office of the Department. . . .”

35 ILCS 5/902 (West 2014) (emphasis added).

15.The Illinois courts have held that the purchase of a major part of a company’s
3



business assets refers to the purchase of greater than fifty percent of the assets. Zenith Radio
Distributing Corporation v. Mateer (1941), 311 1. App.263, 266, 35 N.E.2d 815; see also
Continental Casualty Co. v. Burlington Truck Lines, Inc. (1966), 70 Tll.App.2d 405, 217

N.E.2d 293.

16.This rationale is evidenced in U.S. v. Goldblatt Bros. (1942), 128 F.2d 576. In
Goldblatt, defendant was charged by the trial court with violation of the Act for failure to
report a transfer of assets to the plaintiff creditor. Defendant, owner of a chain of department
stores, purchased the bulk of assets owned by a shoe repair company in a sale outside the
regular course of business. The appellate court determined that the purchase — which included
all of the physical assets, machinery and equipment used for the shoe repair business —
constituted purchase of a major part of the company’s assets, and was subject to the bulk sales
reporting requirement. Thus, the defendant was found to have violated the Act and the decision

of the trial court was affirmed.

17.The Illinois Bulk Sales Act also places a financial limit on any liability imposed

upon a purchaser of another company’s assets. The Act reads in pertinent part:

“If the purchaser or transferee fails to file the above described notice of sale with the
Department within the prescribed time, the purchaser or transferee shall be personally
liable to the Department for the amount owed hereunder by the seller or transferor but
unpaid, up to the amount of the reasonable value of the property acquired by the
purchaser or transferee.”

35 ILCS 5/902 (West 2014) (emphasis added).

ERRORI

18 Petitioner was erroneously held personally liable by the Department for the unpaid

tax debt of Cardinal. Petitioner should not be held liable because Nottus did not purchase or

4



transfer a major part of Cardinal’s assets.

19.Considering the plain language of the Income Tax Act as cited above, there is no
evidence that Nottus purchased or transferred a major part of Cardinal’s assets. As such, notice
was not required by Nottus to the Department under the Act, and personal liability of

Cardinal’s debts should not attach to Petitioner.

20.The Illinois case law provided above also establishes that a purchase of a major part
of a company’s business assets refers to the purchase or transfer of greater than fifty percent of

that company’s assets.

21.The Goldblatt case cited herein is also easily distinguishable from the Petitioner's
case. Goldblatt involved the purchase of all of the physical assets, machinery and equipment

used for the business. Here, Nottus has not purchased or transferred any such assets.

ERROR II

22.Even if the Act is found to be applicable to Nottus' purchase or transfer of certain
Cardinal assets, the Department erroneously assessed personal liability to Petitioner based on
an erroneous finding that Petitioner was a "responsible officer, partner, or individual" of
Cardinal.

23.In fact, Petitioner is not and has never been a responsible officer, partner, or
individual of Cardinal under 35 ILCS 5/1002(d).

24.As such, if the Income Tax Act is determined to apply to Nottus’s purchase or
transfer of any of Cardinal's assets, which no such evidence exists as of this Petition, Petitioner
would still have no liability to the Department because Petitioner was not a responsible officer,

partner or individual of Cardinal.



ERROR 111
25.Even if the Act is found to be applicable to Nottus’s purchase of certain Cardinal
assets and Petitioner is found to be a responsible officer, partner, or individual of Cardinal, the
Department erroneously exceeded the limit of Petitioner's personal liability as set forth in the

Illinois Bulk Sales Act.

26.According to the Act, personal liability should be limited to no more than the

reasonable value of the property acquired or transferred.

27.As such, if the Income Tax Act is determined to apply to Nottus’s purchase of any of
Cardinal's assets, which no such evidence exists as of this Petition, Petitioner would at most be
liable to the Department for no more than the reasonable value of the assets acquired by Nottus

from Cardinal.

CONCLUSION AND RELIEF REQUESTED

28.As indicated by both statutory and case law, the Income Tax Act was intended to
apply to circumstances in which a purchaser acquires a major part of a company’s assets. A
purchase or transfer equaling significantly less than fifty percent of the assets, as is the case
with Nottus, is not subject to the provisions or penalties of the Act. Therefore, Petitioner
requests that the Illinois Department of Revenue rescind its collection action and assessment of
personal liability against Petitioner in the amount of $143,913.82, and release Petitioner from
any further liability related thereto.

29.Further, in the event that the Act is found to be applicable to Nottus’s purchase of
any of Cardinal's assets, personal liability should not be assessed against Petitioner because he
was not a responsible officer, partner, or individual of Cardinal under 35 ILCS 5/1002(d).
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Therefore, Petitioner requests that the Illinois Department of Revenue rescind its collection
action and assessment of personal liability against Petitioner in the amount of $143,913.82, and

release Petitioner from any further liability related thereto.

30.In the alternative, in the event that the Act is found to be applicable to Nottus’s
purchase of any of Cardinal's assets and Petitioner is found to be a responsible officer, partner,
or individual of Cardinal, personal liability should be limited against Petitioner to no more than
the reasonable value of the property acquired. Therefore, Petitioner requests that the Illinois
Department of Revenue rescind its collection action and assessment of personal liability against
Petitioner in the amount of $143,913.82, issue a new collection action for an amount not to
exceed the reasonable value of the assets acquired by Nottus from Cardinal, and upon
taxpayer’s payment of the same, release Petitioner from any further liability related thereto.

WHEREAS, Petitioner requests that the “Notice” be modified or canceled for the reasons
contained herein.

WALTER E. POGUE

J Z(K/n Bartell-efie of his Attorneys
Representatives: |

Jason Bartell

ARDC #: 6255602
Bartell Powell, LLP
10 E. Main St.
Champaign, IL 61820
PH: 217-352-5900
FAX:217-352-0182
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Collection Action
Assessment and Notice of Intent

linoie

UL
DEPARTMENT OF REVENUE

g tax.ltinols.gov

August 21, 2014

CHOE R O e

WALTER E. POGUE : ottar 1D: LOS29210336

14011 N MCCAULEY LN

MOUNT VERNON IL 82864-7900 Taxpayoer ID: XXX-XXK-4T71

1002D Penalty 1Dt 2640542

Frll"Il[l"ll[ll”lll[!t"“l"lIIIEE“I‘IIIIlTl"“("l"“l'

CARDINAL EMS LTD
PO BOX 111
MONTICELLO IL 81856-0111

We have determined you are personally liable
for a penalty of $143,913.82.

'_l'h§ penalty is equal ta the amount of unpald Hiability of CARDINAL EMS LTO. due lo your status as a responsible officer, partner, of
individual of CARDINAL EMS LTDO.

ilinais law (35 ILCS 5/1002(d)) provides thet any person who has control, supervision, or responsibility of filing returns or making paymants
{0{ a ta:payar. and who wiilfully falls ¢0 do so, shall be personally llabla for & penalty equal to the amount of tax cue including panatty and
nterest, .

Pay us $143,813.82. Your gaymbrnit must be gueranteed (L.e., cashler's check, money arder) and made payabie to the Wlnols Dapsriment of Revenue,
Sand of bring it o us 2t the addioss below,

if you do natagree, you may contast this nolice by following the instructions listed below.

* 1 tha amaunt of this liabllity la more than $415,000, file a pelilion with the lillngls Independant Tax Tribunal within 60 days of this
natice. Your pelilton must be In accordance with the rules of practice and procedure providsd by the Tebunaf (35 1LCS 1010/4-1, et
seq.).

* Inall other cakes that do not fall within the jurisdiction of the lHinols Independent Tax Tribunal, file a pratest with ug, the
iinols Department of Revenus, and request an adminisirative hearing within 60 days of the date of this notice, which is Qctober
26, 2014, Your raquest must be In writlng, clearly Indicate that you want (o protesl, and explain in datail why you do not agroe with
our actlons. f you do nel flle a protest within the time allowed, you will waive your right ta a hearing, and this lisbility will become
final. An adminisiretive hearing is a formal legal proceeding conducted pursirant to the rules adopted by the Depariment and Is
prasidad ovar by an administralive law judge. A protasi of this nolice does not preserve your rights under any other nofice,

* Instead of filing a petition with the iNinois dependent Tax Tribunal or 8 protest with ug, the Ylinois Department of
Rovenue, you may inslead, under Sections 2a and 2a.1 of the State Officers and Employees Money Disposition Act (30 ILCS
230123, 230/ 2a.1), pay the tatal ablily under protest using Form RR-374, Notice of Payment Under Protest (avallable on cur
website at tax.lliinats. gov}, and file a complaint with the circuil court for a review of our determination.

if the debl yvemalns unpald and this penally becomes final, we Intend to take collection enfercement sclion agalnst you personaily to collect
thie debt. Collection sction can Include the seizure and sale of your assats, snd levy of your wages and bank accounts.

BETH WINTER i i

100% PENALTY UNIT : For information about
ILUNGID DEFARTVMENT OF REVENUT s how to pay

PO BOX 19035 » submitting proof
SPRINGFIELD IL 62784-9035 » collection actions

217 782-9904 ext. 31608
217 7B5-2635 tax

IDCR-5P-NPL (N.oJron)
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Collectian ACtiOﬂ ?‘ STATE OF
13 1 | ]
Assessment and Notice of Intent =0 nNois
DEPARTMENT OF REVENUE
LTier tax.Wlinols.gov

August 21, 2014

RN 000 S e R

WALTER E. POGUE ofter ID: L0929210338

14011 N MCCAULEY LN

MOUNT VERNON IL 62864-7800 Taxpayer ID: XXX-XX4771

1002D Pernaity ID: 2640542

I!""lllli'!‘!‘"l'l'lllll"llllll[!ll‘lll“lllll|llrll"|"ll‘|

This statement lists our most recent Information about your unpaid balance, available credits. or retums you have rot filed.
A paymant voucher is included so you may pay the balance due.

IL Withholding Ihcome Tax Accaunt ID: 20-4723820-000

Period Tax Penalty Interest Other Payments/Credits Balance
31-Dec-2010 85,088.91 8,628.69 6,945.77 - - 100,641.37
30-Jun-2012 17.881.56 774.05 213.85 - (11,221.09) 7.728.38
30-8Sap-2012 18.855.00 2,588,038 450.86 - - 21,698.64
31-Dec-2012 12,281.77 1,328.18 235.20 - - 13,845.15

IDOR-SR-NPL, {N-6307)

Retain this portion for your records.
.FPHI, ﬂﬂd del.ﬂ'c‘h on pe??-'????.;ﬁ?‘.u.rp- E)oﬂnm PDH‘O'\ th )’ﬁ"’.’-eaqus‘- FEBORN TSR IP I IATEIATYS TENEpIr RO P

AT

t4ddurinErraEPtadeasnnnmnuenan sesavanums

Collection Action

=5

(R-12108)  (136) ‘ '

Letter ID: 109292103356
WALTER E. POGUE

Meil this voucher and your payment fo;
ILLINOIS DEPARTMENT OF REVENUE

PO BOX 19035
SPRINGFIELD . 62794-9035

Total amount due: $143,913.82
Wiite the amount you are paying below.

$ .
Write your Account 10 on your check.

000 00 003730589LOY 731 x22197 2 0000014391382
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Taxpayer Statement , STATEOF
nois
CEPARTHENT OF REVENTE
tax.illinola.goy

August 22, 2014

—— | IR

WALTER PROGUE Letter ID: 12018431120

—— . 14011 N MCCAULEY LN
MOUNT VERNON IL 62864-7300 Taxpayer ID: 27.3533018

Total amount due: $26,006.20

"“I "l!I“l‘l‘ll”ll|]'l|‘|ll‘|l|'l“Illllll"’l“llllllillll

This staternent tists our most recent Information aboul your unpaid balance, avafiable credits, or retums you have not filed.

A payment vousher it included so you may pay the balance due,
Account ID: 27-353301B-040

lL Withheiding lncome Tax

Puriod : Tax Penalty Intaraxt Other Paymento/Crodite Balgnce
31-Dec 2013 - - - - - Not Included*
* Fite and psy this retum. ’
31-Mar-2014 11.895.04 1,321.40 105.78 - - 13,082.22
30-Jun-2014 12,308.87 495.94 18.37 - - 12,913.68
50C

Relain this porilon for your records,
P-noousg Fﬂw ﬂnd detad‘ onperfomuc,n Re!um mltom poﬂlon\v‘ih nurmyﬂ?‘;"ﬂ‘l IR R e Nrd I BdSSUoaNAYoRENAINRRIREARQNY

SemaSEITOCIIRRGTPORYS TR AR S r-----

T

Total amount dua: $28,006.20

A A L T R Y R P Y I R T T T R T PR P T

Taxpayer Statement 208 (130

Letter ID: L2018431120

WALTER PROGUE Virite the amount you are paying below.
* Mail this vouchsr and your payment to: ' $ .
. Write your Taxpayer D on your check,

ILLINOIS DEPARTMENT OF REVENUE
PO BOX 18035
SPRINGFIELD L 82794.9035

000 00k 0X0S43L47526 733 123199 2 C00ODOCLODLEO
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Collection Action
Notice of Intent

WALTER PROGUE
14011 N MCCAULEY LN
MOUNT VERNON |L 62864-7900

I'“H"'l"lllll”"!‘l)”lll"l'll“!ll”lllil'”ll!lF!”lll!

3098075015 p.20
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STATE OF
i L
DEPARTMENT COF REVENUE
‘@g Il!lnols.gov

August 22, 2014

llﬂﬂlﬂﬂﬂﬂlﬂlﬂﬂmlﬂﬂlﬂlﬂﬁlﬂﬂﬂﬂllﬁﬂlﬂiﬁ

Letter {D: LO295690258

Taxpayer ID: 27-35833018

NOTTUS, INC
2149 SHADY REST RD
MONTICELLO iL 61856-8099

You have been identified as a responsibile
officer, partner, or individual of NOTTUS, INC.

filincis law provides that we may hold you personally liable for a penally equal to the total tax, panalty, and interest dua from

NOTTUS, INC.

The following pages detall the current amount of debt we are pursuing against NOTTUS, INC. This debt must be paid
immediately. Your payment must be guaranieed (i e.. cashier's check, money order) and made payable to the lliinois
Department of Revenue. Send or bring it to us at the address balow.

1 this debt is not paid, we intend to issue a penally against you for the full amount of the debt. Once the penalty becomes final,
we can take further collaction action against you personally which may inglude the seizure and sale of your assets and levy of.

your wages and bank accounts,

I you believe you gre nol personally responsible for this debl, send us wrilten proof within 10 days. If the information you submit

Is insufficlent, we may continue to issue the penatty.

if you have any questions, please write or call our office waekdays from 8:30 a.m. to 4:30 p.m.

BETH WINTER

ILLINOIS DEPARTMENT OF REVENUE
PO BOX 18035

SPRINGFIELD IL 62794-9035

217 7829304 ext. 31800
217 785-2635 fax

Page |
IBCRANPL (N-03/07)

For information about
> how to pay
» submitting proof
> what you owe
> collection actions
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Ta?(payer Statement ; srarg oF
EPEKT OF n9m§

‘Lm toxiliinols.gov

August 22, 2014

M RIRR DAL TROm e

CARDINAL EMS LTD Letter ID: L1906588688
PQ BOX 11
MONTICELLO IL 61856-0111 . Taxpayer [0; 204723820

Total amount due: $217,287.59

III[V""I“IIIII‘IIIll]"r"lll"”l’ll “IH'"I?I”"II”'I'II

This statement lists our most recent information about your unpaid balance, available credits, or retums you have not filed.
A payment voucher |8 included so you may pay lhe balanca due

L Withholding Income Tax Account ID: 20-4723820-000
Pericd Tax Penalty Interast Cthor Payments/Credita Balance
30-Jun-2008 17,052.43 4,010.48 347.80 - (19,198.54) 2,212.27
30-Sep-2009 24 884,78 2,838.48 3,087.13 - {1.601.01) 29,300.38
31-Dec-2009 25,007.08 1,959.24 1,863.71 - (9.574.85) 16,255.38
30-dun-2010 23,804.02 322.99 126.34 - {22,374.09) 1,878.26
30-Sep-2010 2D.B32.15 1,872.27, 1,587.42 - (3.384.44) 20,907 .40
31-Dec-2010 85,0688.41 8,628.68 6.952.78 - - 100,648.36
30-hn-2012 17.581.55 77405 214 40 - (11,221.09) 7,728.91

30-Sep-2012 18,858.00 2,589.08 452.38 - - 21,700.47
31-Dec-2012 12,281.77 1,328.18 236.21 - - 13,848.16
s0C

Retgin his podion for your recorus.
Folg and detach on parforalion, Raturn bottam portlan with youroeymant | ... ... eceesernansasnrasasnnca:

L L LY P P P PP TR Y R P T T P T R 2 T Terses --o-uu-u--nn--u-u-.---c---
kN

Taxpayer Statement (1205 (135

Leiter ID: L1908588688 Total amount d_ue: $217,287.59
CARDINAL EMS LTD Write the amount you are paying below.
Mail this vouchsr and your paymant to: % .
LLINOIS DEPARTMENT OF REVENUE Write your Taxpayar |12 on your check.

£O BOX 19038
QARINAFIGELD 1L 82704 O0C2E

000 0D& 00LLL327952)k 731 123199 1 00000R1724759






