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AN ACT concerning revenue.

Be it enacted by the People of the State of Illinois,

represented in the General Assembly:

ARTICLE 1. SHORT TITLE; PURPOSE

Section 1-1. Short Title. This Act may be cited as the

FY2008 Budget Implementation (Revenue) Act.

Section 1-5. Purpose. It is the purpose of this Act to make

changes in State programs concerning revenue that are necessary

to implement the FY2008 Budget.

ARTICLE 5. FRANCHISE TAX AND LICENSE FEE AMNESTY ACT OF 2007

Section 5-1. Short title. This Article may be cited as the

Franchise Tax and License Fee Amnesty Act of 2007. References

in this Article to "this Act" mean this Article.

Section 5-5. Definitions. As used in this Act:

"Secretary" means the Illinois Secretary of State.

"Rules" means any rules adopted or forms prescribed by the

Secretary.

"Taxable period" means any period of time for which any

franchise tax is imposed by and owed to the State of Illinois
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by any domestic corporation or any license fee is imposed by

and owed to the State of Illinois by any foreign corporation.

"Taxpayer" means any domestic or foreign corporation,

subject to franchise tax or license fee imposed by Article XV

of the Business Corporation Act of 1983.

Section 5-10. Amnesty program. The Secretary shall

establish an amnesty program for all taxpayers owing any

franchise tax or license fee imposed by Article XV of the

Business Corporation Act of 1983. The amnesty program shall be

for a period from February 1, 2008 through March 15, 2008. The

amnesty program shall provide that, upon payment by a taxpayer

of all franchise taxes and license fees due from that taxpayer

to the State of Illinois for any taxable period, the Secretary

shall abate and not seek to collect any interest or penalties

that may be applicable, and the Secretary shall not seek civil

or criminal prosecution for any taxpayer for the period of time

for which amnesty has been granted to the taxpayer. Failure to

pay all taxes due to the State for a taxable period shall not

invalidate any amnesty granted under this Act with respect to

the taxes paid pursuant to the amnesty program. Amnesty shall

be granted only if all amnesty conditions are satisfied by the

taxpayer. Amnesty shall not be granted to taxpayers who are a

party to any criminal investigation or to any civil or criminal

litigation that is pending in any circuit court or appellate

court or the Supreme Court of this State for nonpayment,
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delinquency, or fraud in relation to any franchise tax or

license fee imposed by Article XV of the Business Corporation

Act of 1983. Voluntary payments made under this Act shall be

made by cash, check, guaranteed remittance, or ACH debit. The

Secretary shall adopt rules as necessary to implement the

provisions of this Act. Except as otherwise provided in this

Section, all money collected under this Act that would

otherwise be deposited into the General Revenue Fund shall be

deposited into the General Revenue Fund. Two percent of all

money collected under this Act shall be deposited by the State

Treasurer into the Department of Business Services Special

Operations Fund and, subject to appropriation, shall be used by

the Secretary to cover costs associated with the administration

of this Act.

Section 5-90. The Business Corporation Act of 1983 is

amended by changing Sections 15.90 and 16.05 as follows:

(805 ILCS 5/15.90) (from Ch. 32, par. 15.90)

Sec. 15.90. Statute of limitations.

(a) Except as otherwise provided in this Section and

notwithstanding anything to the contrary contained in any other

Section of this Act, no domestic corporation or foreign

corporation shall be obligated to pay any annual franchise tax,

fee, or penalty or interest thereon imposed under this Act, nor

shall any administrative or judicial sanction (including
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dissolution) be imposed or enforced nor access to the courts of

this State be denied based upon nonpayment thereof more than 7

years after the date of filing the annual report with respect

to the period during which the obligation for the tax, fee,

penalty or interest arose, unless (1) within that 7 year period

the Secretary of State sends a written notice to the

corporation to the effect that (A) administrative or judicial

action to dissolve the corporation or revoke its certificate of

authority for nonpayment of a tax, fee, penalty or interest has

been commenced; or (B) the corporation has submitted a report

but has failed to pay a tax, fee, penalty or interest required

to be paid therewith; or (C) a report with respect to an event

or action giving rise to an obligation to pay a tax, fee,

penalty or interest is required but has not been filed, or has

been filed and is in error or incomplete; or (2) the annual

report by the corporation was filed with fraudulent intent to

evade taxes payable under this Act. A corporation nonetheless

shall be required to pay all taxes that would have been payable

during the most recent 7 year period due to a previously

unreported increase in paid-in capital that occurred prior to

that 7 year period and interest and penalties thereon for that

period, except that with respect to any corporation that

participates in the Franchise Tax and License Fee Amnesty Act

of 2007, the corporation shall be only required to pay all

taxes that would have been payable during the most recent 4

year period due to a previously unreported increase in paid-in
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capital that occurred prior to that 7 year period.

(b) If within 2 years following a change in control of a

corporation the corporation voluntarily pays in good faith all

known obligations of the corporation imposed by this Article 15

with respect to reports that were required to have been filed

since the beginning of the 7 year period ending on the

effective date of the change in control, no action shall be

taken to enforce or collect obligations of that corporation

imposed by this Article 15 with respect to reports that were

required to have been filed prior to that 7 year period

regardless of whether the limitation period set forth in

subsection (a) is otherwise applicable. For purposes of this

subsection (b), a change in control means a transaction, or a

series of transactions consummated within a period of 180

consecutive days, as a result of which a person which owned

less than 10% of the shares having the power to elect directors

of the corporation acquires shares such that the person becomes

the holder of 80% or more of the shares having such power. For

purposes of this subsection (b) a person means any natural

person, corporation, partnership, trust or other entity

together with all other persons controlled by, controlling or

under common control with such person.

(c) Except as otherwise provided in this Section and

notwithstanding anything to the contrary contained in any other

Section of this Act, no foreign corporation that has not

previously obtained a certificate of authority under this Act
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shall, upon voluntary application for a certificate of

authority filed with the Secretary of State prior to January 1,

2001, be obligated to pay any tax, fee, penalty, or interest

imposed under this Act, nor shall any administrative or

judicial sanction be imposed or enforced based upon nonpayment

thereof with respect to a period during which the obligation

arose that is prior to January 1, 1993 unless (1) prior to

receipt of the application for a certificate of authority the

Secretary of State had sent written notice to the corporation

regarding its failure to obtain a certificate of authority, (2)

the corporation had submitted an application for a certificate

of authority previously but had failed to pay any tax, fee,

penalty or interest to be paid therewith, or (3) the

application for a certificate of authority was submitted by the

corporation with fraudulent intent to evade taxes payable under

this Act. A corporation nonetheless shall be required to pay

all taxes and fees due under this Act that would have been

payable since January 1, 1993 as a result of commencing the

transaction of its business in this State and interest thereon

for that period.

(Source: P.A. 90-421, eff. 1-1-98.)

(805 ILCS 5/16.05) (from Ch. 32, par. 16.05)

Sec. 16.05. Penalties and interest imposed upon

corporations.

(a) Each corporation, domestic or foreign, that fails or
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refuses to file any annual report or report of cumulative

changes in paid-in capital and pay any franchise tax due

pursuant to the report prior to the first day of its

anniversary month or, in the case of a corporation which has

established an extended filing month, the extended filing month

of the corporation shall pay a penalty of 10% of the amount of

any delinquent franchise tax due for the report. No penalty

shall be imposed with respect to any amount of delinquent

franchise tax paid pursuant to the Franchise Tax and License

Fee Amnesty Act of 2007.

(b) Each corporation, domestic or foreign, that fails or

refuses to file a report of issuance of shares or increase in

paid-in capital within the time prescribed by this Act is

subject to a penalty on any obligation occurring prior to

January 1, 1991, and interest on those obligations on or after

January 1, 1991, for each calendar month or part of month that

it is delinquent in the amount of 1% of the amount of license

fees and franchise taxes provided by this Act to be paid on

account of the issuance of shares or increase in paid-in

capital. No penalty shall be imposed, or interest charged, with

respect to any amount of delinquent license fees and franchise

taxes paid pursuant to the Franchise Tax and License Fee

Amnesty Act of 2007.

(c) Each corporation, domestic or foreign, that fails or

refuses to file a report of cumulative changes in paid-in

capital or report following merger within the time prescribed
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by this Act is subject to interest on or after January 1, 1992,

for each calendar month or part of month that it is delinquent,

in the amount of 1% of the amount of franchise taxes provided

by this Act to be paid on account of the issuance of shares or

increase in paid-in capital disclosed on the report of

cumulative changes in paid-in capital or report following

merger, or $1, whichever is greater. No interest shall be

charged with respect to any amount of delinquent franchise tax

paid pursuant to the Franchise Tax and License Fee Amnesty Act

of 2007.

(d) If the annual franchise tax, or the supplemental annual

franchise tax for any 12-month period commencing July 1, 1968,

or July 1 of any subsequent year through June 30, 1983,

assessed in accordance with this Act, is not paid by July 31,

it is delinquent, and there is added a penalty prior to January

1, 1991, and interest on and after January 1, 1991, of 1% for

each month or part of month that it is delinquent commencing

with the month of August, or $1, whichever is greater. No

penalty shall be imposed, or interest charged, with respect to

any amount of delinquent franchise taxes paid pursuant to the

Franchise Tax and License Fee Amnesty Act of 2007.

(e) If the supplemental annual franchise tax assessed in

accordance with the provisions of this Act for the 12-month

period commencing July 1, 1967, is not paid by September 30,

1967, it is delinquent, and there is added a penalty prior to

January 1, 1991, and interest on and after January 1, 1991, of
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1% for each month or part of month that it is delinquent

commencing with the month of October, 1967. No penalty shall be

imposed, or interest charged, with respect to any amount of

delinquent franchise taxes paid pursuant to the Franchise Tax

and License Fee Amnesty Act of 2007.

(f) If any annual franchise tax for any period beginning on

or after July 1, 1983, is not paid by the time period herein

prescribed, it is delinquent and there is added a penalty prior

to January 1, 1991, and interest on and after January 1, 1991,

of 1% for each month or part of a month that it is delinquent

commencing with the anniversary month or in the case of a

corporation that has established an extended filing month, the

extended filing month, or $1, whichever is greater. No penalty

shall be imposed, or interest charged, with respect to any

amount of delinquent franchise taxes paid pursuant to the

Franchise Tax and License Fee Amnesty Act of 2007.

(g) Any corporation, domestic or foreign, failing to pay

the prescribed fee for assumed corporate name renewal when due

and payable shall be given notice of nonpayment by the

Secretary of State by regular mail; and if the fee together

with a penalty fee of $5 is not paid within 90 days after the

notice is mailed, the right to use the assumed name shall

cease.

(h) Any corporation which (i) puts forth any sign or

advertisement, assuming any name other than that by which it is

incorporated or otherwise authorized by law to act or (ii)
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violates Section 3.25, shall be guilty of a Class C misdemeanor

and shall be deemed guilty of an additional offense for each

day it shall continue to so offend.

(i) Each corporation, domestic or foreign, that fails or

refuses (1) to file in the office of the recorder within the

time prescribed by this Act any document required by this Act

to be so filed, or (2) to answer truthfully and fully within

the time prescribed by this Act interrogatories propounded by

the Secretary of State in accordance with this Act, or (3) to

perform any other act required by this Act to be performed by

the corporation, is guilty of a Class C misdemeanor.

(j) Each corporation that fails or refuses to file articles

of revocation of dissolution within the time prescribed by this

Act is subject to a penalty for each calendar month or part of

the month that it is delinquent in the amount of $50.

(Source: P.A. 91-464, eff. 1-1-00; 91-906, eff. 1-1-01.)

ARTICLE 10. AMENDATORY PROVISIONS

Section 10-5. The Illinois Income Tax Act is amended by

changing Sections 203, 205, 207, 304, 502, 711, 712, 713, 804,

911, and 1501 and by adding Section 709.5 as follows:

(35 ILCS 5/203) (from Ch. 120, par. 2-203)

Sec. 203. Base income defined.

(a) Individuals.
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(1) In general. In the case of an individual, base

income means an amount equal to the taxpayer's adjusted

gross income for the taxable year as modified by paragraph

(2).

(2) Modifications. The adjusted gross income referred

to in paragraph (1) shall be modified by adding thereto the

sum of the following amounts:

(A) An amount equal to all amounts paid or accrued

to the taxpayer as interest or dividends during the

taxable year to the extent excluded from gross income

in the computation of adjusted gross income, except

stock dividends of qualified public utilities

described in Section 305(e) of the Internal Revenue

Code;

(B) An amount equal to the amount of tax imposed by

this Act to the extent deducted from gross income in

the computation of adjusted gross income for the

taxable year;

(C) An amount equal to the amount received during

the taxable year as a recovery or refund of real

property taxes paid with respect to the taxpayer's

principal residence under the Revenue Act of 1939 and

for which a deduction was previously taken under

subparagraph (L) of this paragraph (2) prior to July 1,

1991, the retrospective application date of Article 4

of Public Act 87-17. In the case of multi-unit or
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multi-use structures and farm dwellings, the taxes on

the taxpayer's principal residence shall be that

portion of the total taxes for the entire property

which is attributable to such principal residence;

(D) An amount equal to the amount of the capital

gain deduction allowable under the Internal Revenue

Code, to the extent deducted from gross income in the

computation of adjusted gross income;

(D-5) An amount, to the extent not included in

adjusted gross income, equal to the amount of money

withdrawn by the taxpayer in the taxable year from a

medical care savings account and the interest earned on

the account in the taxable year of a withdrawal

pursuant to subsection (b) of Section 20 of the Medical

Care Savings Account Act or subsection (b) of Section

20 of the Medical Care Savings Account Act of 2000;

(D-10) For taxable years ending after December 31,

1997, an amount equal to any eligible remediation costs

that the individual deducted in computing adjusted

gross income and for which the individual claims a

credit under subsection (l) of Section 201;

(D-15) For taxable years 2001 and thereafter, an

amount equal to the bonus depreciation deduction taken

on the taxpayer's federal income tax return for the

taxable year under subsection (k) of Section 168 of the

Internal Revenue Code;

SB1544 Enrolled LRB095 10647 BDD 30874 b

Public Act 095-0233

012

Dept's Exhibit 2



(D-16) If the taxpayer sells, transfers, abandons,

or otherwise disposes of property for which the

taxpayer was required in any taxable year to make an

addition modification under subparagraph (D-15), then

an amount equal to the aggregate amount of the

deductions taken in all taxable years under

subparagraph (Z) with respect to that property.

If the taxpayer continues to own property through

the last day of the last tax year for which the

taxpayer may claim a depreciation deduction for

federal income tax purposes and for which the taxpayer

was allowed in any taxable year to make a subtraction

modification under subparagraph (Z), then an amount

equal to that subtraction modification.

The taxpayer is required to make the addition

modification under this subparagraph only once with

respect to any one piece of property;

(D-17) An For taxable years ending on or after

December 31, 2004, an amount equal to the amount

otherwise allowed as a deduction in computing base

income for interest paid, accrued, or incurred,

directly or indirectly, (i) for taxable years ending on

or after December 31, 2004, to a foreign person who

would be a member of the same unitary business group

but for the fact that foreign person's business

activity outside the United States is 80% or more of
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the foreign person's total business activity and (ii)

for taxable years ending on or after December 31, 2008,

to a person who would be a member of the same unitary

business group but for the fact that the person is

prohibited under Section 1501(a)(27) from being

included in the unitary business group because he or

she is ordinarily required to apportion business

income under different subsections of Section 304. The

addition modification required by this subparagraph

shall be reduced to the extent that dividends were

included in base income of the unitary group for the

same taxable year and received by the taxpayer or by a

member of the taxpayer's unitary business group

(including amounts included in gross income under

Sections 951 through 964 of the Internal Revenue Code

and amounts included in gross income under Section 78

of the Internal Revenue Code) with respect to the stock

of the same person to whom the interest was paid,

accrued, or incurred.

This paragraph shall not apply to the following:

(i) an item of interest paid, accrued, or

incurred, directly or indirectly, to a foreign

person who is subject in a foreign country or

state, other than a state which requires mandatory

unitary reporting, to a tax on or measured by net

income with respect to such interest; or
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(ii) an item of interest paid, accrued, or

incurred, directly or indirectly, to a foreign

person if the taxpayer can establish, based on a

preponderance of the evidence, both of the

following:

(a) the foreign person, during the same

taxable year, paid, accrued, or incurred, the

interest to a person that is not a related

member, and

(b) the transaction giving rise to the

interest expense between the taxpayer and the

foreign person did not have as a principal

purpose the avoidance of Illinois income tax,

and is paid pursuant to a contract or agreement

that reflects an arm's-length interest rate

and terms; or

(iii) the taxpayer can establish, based on

clear and convincing evidence, that the interest

paid, accrued, or incurred relates to a contract or

agreement entered into at arm's-length rates and

terms and the principal purpose for the payment is

not federal or Illinois tax avoidance; or

(iv) an item of interest paid, accrued, or

incurred, directly or indirectly, to a foreign

person if the taxpayer establishes by clear and

convincing evidence that the adjustments are
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unreasonable; or if the taxpayer and the Director

agree in writing to the application or use of an

alternative method of apportionment under Section

304(f).

Nothing in this subsection shall preclude the

Director from making any other adjustment

otherwise allowed under Section 404 of this Act for

any tax year beginning after the effective date of

this amendment provided such adjustment is made

pursuant to regulation adopted by the Department

and such regulations provide methods and standards

by which the Department will utilize its authority

under Section 404 of this Act;

(D-18) An For taxable years ending on or after

December 31, 2004, an amount equal to the amount of

intangible expenses and costs otherwise allowed as a

deduction in computing base income, and that were paid,

accrued, or incurred, directly or indirectly, (i) for

taxable years ending on or after December 31, 2004, to

a foreign person who would be a member of the same

unitary business group but for the fact that the

foreign person's business activity outside the United

States is 80% or more of that person's total business

activity and (ii) for taxable years ending on or after

December 31, 2008, to a person who would be a member of

the same unitary business group but for the fact that
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the person is prohibited under Section 1501(a)(27)

from being included in the unitary business group

because he or she is ordinarily required to apportion

business income under different subsections of Section

304. The addition modification required by this

subparagraph shall be reduced to the extent that

dividends were included in base income of the unitary

group for the same taxable year and received by the

taxpayer or by a member of the taxpayer's unitary

business group (including amounts included in gross

income under Sections 951 through 964 of the Internal

Revenue Code and amounts included in gross income under

Section 78 of the Internal Revenue Code) with respect

to the stock of the same person to whom the intangible

expenses and costs were directly or indirectly paid,

incurred, or accrued. The preceding sentence does not

apply to the extent that the same dividends caused a

reduction to the addition modification required under

Section 203(a)(2)(D-17) of this Act. As used in this

subparagraph, the term "intangible expenses and costs"

includes (1) expenses, losses, and costs for, or

related to, the direct or indirect acquisition, use,

maintenance or management, ownership, sale, exchange,

or any other disposition of intangible property; (2)

losses incurred, directly or indirectly, from

factoring transactions or discounting transactions;
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(3) royalty, patent, technical, and copyright fees;

(4) licensing fees; and (5) other similar expenses and

costs. For purposes of this subparagraph, "intangible

property" includes patents, patent applications, trade

names, trademarks, service marks, copyrights, mask

works, trade secrets, and similar types of intangible

assets.

This paragraph shall not apply to the following:

(i) any item of intangible expenses or costs

paid, accrued, or incurred, directly or

indirectly, from a transaction with a foreign

person who is subject in a foreign country or

state, other than a state which requires mandatory

unitary reporting, to a tax on or measured by net

income with respect to such item; or

(ii) any item of intangible expense or cost

paid, accrued, or incurred, directly or

indirectly, if the taxpayer can establish, based

on a preponderance of the evidence, both of the

following:

(a) the foreign person during the same

taxable year paid, accrued, or incurred, the

intangible expense or cost to a person that is

not a related member, and

(b) the transaction giving rise to the

intangible expense or cost between the
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taxpayer and the foreign person did not have as

a principal purpose the avoidance of Illinois

income tax, and is paid pursuant to a contract

or agreement that reflects arm's-length terms;

or

(iii) any item of intangible expense or cost

paid, accrued, or incurred, directly or

indirectly, from a transaction with a foreign

person if the taxpayer establishes by clear and

convincing evidence, that the adjustments are

unreasonable; or if the taxpayer and the Director

agree in writing to the application or use of an

alternative method of apportionment under Section

304(f);

Nothing in this subsection shall preclude the

Director from making any other adjustment

otherwise allowed under Section 404 of this Act for

any tax year beginning after the effective date of

this amendment provided such adjustment is made

pursuant to regulation adopted by the Department

and such regulations provide methods and standards

by which the Department will utilize its authority

under Section 404 of this Act;

(D-19) For taxable years ending on or after

December 31, 2008, an amount equal to the amount of

insurance premium expenses and costs otherwise allowed
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as a deduction in computing base income, and that were

paid, accrued, or incurred, directly or indirectly, to

a person who would be a member of the same unitary

business group but for the fact that the person is

prohibited under Section 1501(a)(27) from being

included in the unitary business group because he or

she is ordinarily required to apportion business

income under different subsections of Section 304. The

addition modification required by this subparagraph

shall be reduced to the extent that dividends were

included in base income of the unitary group for the

same taxable year and received by the taxpayer or by a

member of the taxpayer's unitary business group

(including amounts included in gross income under

Sections 951 through 964 of the Internal Revenue Code

and amounts included in gross income under Section 78

of the Internal Revenue Code) with respect to the stock

of the same person to whom the intangible expenses and

costs were directly or indirectly paid, incurred, or

accrued. The preceding sentence does not apply to the

extent that the same dividends caused a reduction to

the addition modification required under Section

203(a)(2)(D-17) of this Act.

(D-20) For taxable years beginning on or after

January 1, 2002, in the case of a distribution from a

qualified tuition program under Section 529 of the
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Internal Revenue Code, other than (i) a distribution

from a College Savings Pool created under Section 16.5

of the State Treasurer Act or (ii) a distribution from

the Illinois Prepaid Tuition Trust Fund, an amount

equal to the amount excluded from gross income under

Section 529(c)(3)(B);

and by deducting from the total so obtained the sum of the

following amounts:

(E) For taxable years ending before December 31,

2001, any amount included in such total in respect of

any compensation (including but not limited to any

compensation paid or accrued to a serviceman while a

prisoner of war or missing in action) paid to a

resident by reason of being on active duty in the Armed

Forces of the United States and in respect of any

compensation paid or accrued to a resident who as a

governmental employee was a prisoner of war or missing

in action, and in respect of any compensation paid to a

resident in 1971 or thereafter for annual training

performed pursuant to Sections 502 and 503, Title 32,

United States Code as a member of the Illinois National

Guard. For taxable years ending on or after December

31, 2001, any amount included in such total in respect

of any compensation (including but not limited to any

compensation paid or accrued to a serviceman while a

prisoner of war or missing in action) paid to a
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resident by reason of being a member of any component

of the Armed Forces of the United States and in respect

of any compensation paid or accrued to a resident who

as a governmental employee was a prisoner of war or

missing in action, and in respect of any compensation

paid to a resident in 2001 or thereafter by reason of

being a member of the Illinois National Guard. The

provisions of this amendatory Act of the 92nd General

Assembly are exempt from the provisions of Section 250;

(F) An amount equal to all amounts included in such

total pursuant to the provisions of Sections 402(a),

402(c), 403(a), 403(b), 406(a), 407(a), and 408 of the

Internal Revenue Code, or included in such total as

distributions under the provisions of any retirement

or disability plan for employees of any governmental

agency or unit, or retirement payments to retired

partners, which payments are excluded in computing net

earnings from self employment by Section 1402 of the

Internal Revenue Code and regulations adopted pursuant

thereto;

(G) The valuation limitation amount;

(H) An amount equal to the amount of any tax

imposed by this Act which was refunded to the taxpayer

and included in such total for the taxable year;

(I) An amount equal to all amounts included in such

total pursuant to the provisions of Section 111 of the
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Internal Revenue Code as a recovery of items previously

deducted from adjusted gross income in the computation

of taxable income;

(J) An amount equal to those dividends included in

such total which were paid by a corporation which

conducts business operations in an Enterprise Zone or

zones created under the Illinois Enterprise Zone Act or

a River Edge Redevelopment Zone or zones created under

the River Edge Redevelopment Zone Act, and conducts

substantially all of its operations in an Enterprise

Zone or zones or a River Edge Redevelopment Zone or

zones. This subparagraph (J) is exempt from the

provisions of Section 250;

(K) An amount equal to those dividends included in

such total that were paid by a corporation that

conducts business operations in a federally designated

Foreign Trade Zone or Sub-Zone and that is designated a

High Impact Business located in Illinois; provided

that dividends eligible for the deduction provided in

subparagraph (J) of paragraph (2) of this subsection

shall not be eligible for the deduction provided under

this subparagraph (K);

(L) For taxable years ending after December 31,

1983, an amount equal to all social security benefits

and railroad retirement benefits included in such

total pursuant to Sections 72(r) and 86 of the Internal
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Revenue Code;

(M) With the exception of any amounts subtracted

under subparagraph (N), an amount equal to the sum of

all amounts disallowed as deductions by (i) Sections

171(a) (2), and 265(2) of the Internal Revenue Code of

1954, as now or hereafter amended, and all amounts of

expenses allocable to interest and disallowed as

deductions by Section 265(1) of the Internal Revenue

Code of 1954, as now or hereafter amended; and (ii) for

taxable years ending on or after August 13, 1999,

Sections 171(a)(2), 265, 280C, and 832(b)(5)(B)(i) of

the Internal Revenue Code; the provisions of this

subparagraph are exempt from the provisions of Section

250;

(N) An amount equal to all amounts included in such

total which are exempt from taxation by this State

either by reason of its statutes or Constitution or by

reason of the Constitution, treaties or statutes of the

United States; provided that, in the case of any

statute of this State or, for taxable years ending on

or after December 31, 2008, of the United States, any

treaty of the United States, the Illinois

Constitution, or the United States Constitution that

exempts income derived from bonds or other obligations

from the tax imposed under this Act, the amount

exempted shall be the income interest net of bond
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premium amortization, and, for taxable years ending on

or after December 31, 2008, interest expense incurred

on indebtedness to carry the bond or other obligation,

expenses incurred in producing the income to be

deducted, and all other related expenses. The amount of

expenses to be taken into account under this provision

may not exceed the amount of income that is exempted;

(O) An amount equal to any contribution made to a

job training project established pursuant to the Tax

Increment Allocation Redevelopment Act;

(P) An amount equal to the amount of the deduction

used to compute the federal income tax credit for

restoration of substantial amounts held under claim of

right for the taxable year pursuant to Section 1341 of

the Internal Revenue Code of 1986;

(Q) An amount equal to any amounts included in such

total, received by the taxpayer as an acceleration in

the payment of life, endowment or annuity benefits in

advance of the time they would otherwise be payable as

an indemnity for a terminal illness;

(R) An amount equal to the amount of any federal or

State bonus paid to veterans of the Persian Gulf War;

(S) An amount, to the extent included in adjusted

gross income, equal to the amount of a contribution

made in the taxable year on behalf of the taxpayer to a

medical care savings account established under the
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Medical Care Savings Account Act or the Medical Care

Savings Account Act of 2000 to the extent the

contribution is accepted by the account administrator

as provided in that Act;

(T) An amount, to the extent included in adjusted

gross income, equal to the amount of interest earned in

the taxable year on a medical care savings account

established under the Medical Care Savings Account Act

or the Medical Care Savings Account Act of 2000 on

behalf of the taxpayer, other than interest added

pursuant to item (D-5) of this paragraph (2);

(U) For one taxable year beginning on or after

January 1, 1994, an amount equal to the total amount of

tax imposed and paid under subsections (a) and (b) of

Section 201 of this Act on grant amounts received by

the taxpayer under the Nursing Home Grant Assistance

Act during the taxpayer's taxable years 1992 and 1993;

(V) Beginning with tax years ending on or after

December 31, 1995 and ending with tax years ending on

or before December 31, 2004, an amount equal to the

amount paid by a taxpayer who is a self-employed

taxpayer, a partner of a partnership, or a shareholder

in a Subchapter S corporation for health insurance or

long-term care insurance for that taxpayer or that

taxpayer's spouse or dependents, to the extent that the

amount paid for that health insurance or long-term care
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insurance may be deducted under Section 213 of the

Internal Revenue Code of 1986, has not been deducted on

the federal income tax return of the taxpayer, and does

not exceed the taxable income attributable to that

taxpayer's income, self-employment income, or

Subchapter S corporation income; except that no

deduction shall be allowed under this item (V) if the

taxpayer is eligible to participate in any health

insurance or long-term care insurance plan of an

employer of the taxpayer or the taxpayer's spouse. The

amount of the health insurance and long-term care

insurance subtracted under this item (V) shall be

determined by multiplying total health insurance and

long-term care insurance premiums paid by the taxpayer

times a number that represents the fractional

percentage of eligible medical expenses under Section

213 of the Internal Revenue Code of 1986 not actually

deducted on the taxpayer's federal income tax return;

(W) For taxable years beginning on or after January

1, 1998, all amounts included in the taxpayer's federal

gross income in the taxable year from amounts converted

from a regular IRA to a Roth IRA. This paragraph is

exempt from the provisions of Section 250;

(X) For taxable year 1999 and thereafter, an amount

equal to the amount of any (i) distributions, to the

extent includible in gross income for federal income
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tax purposes, made to the taxpayer because of his or

her status as a victim of persecution for racial or

religious reasons by Nazi Germany or any other Axis

regime or as an heir of the victim and (ii) items of

income, to the extent includible in gross income for

federal income tax purposes, attributable to, derived

from or in any way related to assets stolen from,

hidden from, or otherwise lost to a victim of

persecution for racial or religious reasons by Nazi

Germany or any other Axis regime immediately prior to,

during, and immediately after World War II, including,

but not limited to, interest on the proceeds receivable

as insurance under policies issued to a victim of

persecution for racial or religious reasons by Nazi

Germany or any other Axis regime by European insurance

companies immediately prior to and during World War II;

provided, however, this subtraction from federal

adjusted gross income does not apply to assets acquired

with such assets or with the proceeds from the sale of

such assets; provided, further, this paragraph shall

only apply to a taxpayer who was the first recipient of

such assets after their recovery and who is a victim of

persecution for racial or religious reasons by Nazi

Germany or any other Axis regime or as an heir of the

victim. The amount of and the eligibility for any

public assistance, benefit, or similar entitlement is
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not affected by the inclusion of items (i) and (ii) of

this paragraph in gross income for federal income tax

purposes. This paragraph is exempt from the provisions

of Section 250;

(Y) For taxable years beginning on or after January

1, 2002 and ending on or before December 31, 2004,

moneys contributed in the taxable year to a College

Savings Pool account under Section 16.5 of the State

Treasurer Act, except that amounts excluded from gross

income under Section 529(c)(3)(C)(i) of the Internal

Revenue Code shall not be considered moneys

contributed under this subparagraph (Y). For taxable

years beginning on or after January 1, 2005, a maximum

of $10,000 contributed in the taxable year to (i) a

College Savings Pool account under Section 16.5 of the

State Treasurer Act or (ii) the Illinois Prepaid

Tuition Trust Fund, except that amounts excluded from

gross income under Section 529(c)(3)(C)(i) of the

Internal Revenue Code shall not be considered moneys

contributed under this subparagraph (Y). This

subparagraph (Y) is exempt from the provisions of

Section 250;

(Z) For taxable years 2001 and thereafter, for the

taxable year in which the bonus depreciation deduction

is taken on the taxpayer's federal income tax return

under subsection (k) of Section 168 of the Internal
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Revenue Code and for each applicable taxable year

thereafter, an amount equal to "x", where:

(1) "y" equals the amount of the depreciation

deduction taken for the taxable year on the

taxpayer's federal income tax return on property

for which the bonus depreciation deduction was

taken in any year under subsection (k) of Section

168 of the Internal Revenue Code, but not including

the bonus depreciation deduction;

(2) for taxable years ending on or before

December 31, 2005, "x" equals "y" multiplied by 30

and then divided by 70 (or "y" multiplied by

0.429); and

(3) for taxable years ending after December

31, 2005:

(i) for property on which a bonus

depreciation deduction of 30% of the adjusted

basis was taken, "x" equals "y" multiplied by

30 and then divided by 70 (or "y" multiplied by

0.429); and

(ii) for property on which a bonus

depreciation deduction of 50% of the adjusted

basis was taken, "x" equals "y" multiplied by

1.0.

The aggregate amount deducted under this

subparagraph in all taxable years for any one piece of
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property may not exceed the amount of the bonus

depreciation deduction taken on that property on the

taxpayer's federal income tax return under subsection

(k) of Section 168 of the Internal Revenue Code. This

subparagraph (Z) is exempt from the provisions of

Section 250;

(AA) If the taxpayer sells, transfers, abandons,

or otherwise disposes of property for which the

taxpayer was required in any taxable year to make an

addition modification under subparagraph (D-15), then

an amount equal to that addition modification.

If the taxpayer continues to own property through

the last day of the last tax year for which the

taxpayer may claim a depreciation deduction for

federal income tax purposes and for which the taxpayer

was required in any taxable year to make an addition

modification under subparagraph (D-15), then an amount

equal to that addition modification.

The taxpayer is allowed to take the deduction under

this subparagraph only once with respect to any one

piece of property.

This subparagraph (AA) is exempt from the

provisions of Section 250;

(BB) Any amount included in adjusted gross income,

other than salary, received by a driver in a

ridesharing arrangement using a motor vehicle;
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(CC) The amount of (i) any interest income (net of

the deductions allocable thereto) taken into account

for the taxable year with respect to a transaction with

a taxpayer that is required to make an addition

modification with respect to such transaction under

Section 203(a)(2)(D-17), 203(b)(2)(E-12),

203(c)(2)(G-12), or 203(d)(2)(D-7), but not to exceed

the amount of that addition modification, and (ii) any

income from intangible property (net of the deductions

allocable thereto) taken into account for the taxable

year with respect to a transaction with a taxpayer that

is required to make an addition modification with

respect to such transaction under Section

203(a)(2)(D-18), 203(b)(2)(E-13), 203(c)(2)(G-13), or

203(d)(2)(D-8), but not to exceed the amount of that

addition modification;

(DD) An amount equal to the interest income taken

into account for the taxable year (net of the

deductions allocable thereto) with respect to

transactions with (i) a foreign person who would be a

member of the taxpayer's unitary business group but for

the fact that the foreign person's business activity

outside the United States is 80% or more of that

person's total business activity and (ii) for taxable

years ending on or after December 31, 2008, to a person

who would be a member of the same unitary business
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group but for the fact that the person is prohibited

under Section 1501(a)(27) from being included in the

unitary business group because he or she is ordinarily

required to apportion business income under different

subsections of Section 304, but not to exceed the

addition modification required to be made for the same

taxable year under Section 203(a)(2)(D-17) for

interest paid, accrued, or incurred, directly or

indirectly, to the same foreign person; and

(EE) An amount equal to the income from intangible

property taken into account for the taxable year (net

of the deductions allocable thereto) with respect to

transactions with (i) a foreign person who would be a

member of the taxpayer's unitary business group but for

the fact that the foreign person's business activity

outside the United States is 80% or more of that

person's total business activity and (ii) for taxable

years ending on or after December 31, 2008, to a person

who would be a member of the same unitary business

group but for the fact that the person is prohibited

under Section 1501(a)(27) from being included in the

unitary business group because he or she is ordinarily

required to apportion business income under different

subsections of Section 304, but not to exceed the

addition modification required to be made for the same

taxable year under Section 203(a)(2)(D-18) for
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intangible expenses and costs paid, accrued, or

incurred, directly or indirectly, to the same foreign

person; and.

(FF) An amount equal to the income from insurance

premiums taken into account for the taxable year (net

of the deductions allocable thereto) with respect to

transactions with a person who would be a member of the

same unitary business group but for the fact that the

person is prohibited under Section 1501(a)(27) from

being included in the unitary business group because he

or she is ordinarily required to apportion business

income under different subsections of Section 304, but

not to exceed the addition modification required to be

made for the same taxable year under Section

203(a)(2)(D-18) for intangible expenses and costs

paid, accrued, or incurred, directly or indirectly, to

the same person.

(b) Corporations.

(1) In general. In the case of a corporation, base

income means an amount equal to the taxpayer's taxable

income for the taxable year as modified by paragraph (2).

(2) Modifications. The taxable income referred to in

paragraph (1) shall be modified by adding thereto the sum

of the following amounts:

(A) An amount equal to all amounts paid or accrued
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to the taxpayer as interest and all distributions

received from regulated investment companies during

the taxable year to the extent excluded from gross

income in the computation of taxable income;

(B) An amount equal to the amount of tax imposed by

this Act to the extent deducted from gross income in

the computation of taxable income for the taxable year;

(C) In the case of a regulated investment company,

an amount equal to the excess of (i) the net long-term

capital gain for the taxable year, over (ii) the amount

of the capital gain dividends designated as such in

accordance with Section 852(b)(3)(C) of the Internal

Revenue Code and any amount designated under Section

852(b)(3)(D) of the Internal Revenue Code,

attributable to the taxable year (this amendatory Act

of 1995 (Public Act 89-89) is declarative of existing

law and is not a new enactment);

(D) The amount of any net operating loss deduction

taken in arriving at taxable income, other than a net

operating loss carried forward from a taxable year

ending prior to December 31, 1986;

(E) For taxable years in which a net operating loss

carryback or carryforward from a taxable year ending

prior to December 31, 1986 is an element of taxable

income under paragraph (1) of subsection (e) or

subparagraph (E) of paragraph (2) of subsection (e),
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the amount by which addition modifications other than

those provided by this subparagraph (E) exceeded

subtraction modifications in such earlier taxable

year, with the following limitations applied in the

order that they are listed:

(i) the addition modification relating to the

net operating loss carried back or forward to the

taxable year from any taxable year ending prior to

December 31, 1986 shall be reduced by the amount of

addition modification under this subparagraph (E)

which related to that net operating loss and which

was taken into account in calculating the base

income of an earlier taxable year, and

(ii) the addition modification relating to the

net operating loss carried back or forward to the

taxable year from any taxable year ending prior to

December 31, 1986 shall not exceed the amount of

such carryback or carryforward;

For taxable years in which there is a net operating

loss carryback or carryforward from more than one other

taxable year ending prior to December 31, 1986, the

addition modification provided in this subparagraph

(E) shall be the sum of the amounts computed

independently under the preceding provisions of this

subparagraph (E) for each such taxable year;

(E-5) For taxable years ending after December 31,
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1997, an amount equal to any eligible remediation costs

that the corporation deducted in computing adjusted

gross income and for which the corporation claims a

credit under subsection (l) of Section 201;

(E-10) For taxable years 2001 and thereafter, an

amount equal to the bonus depreciation deduction taken

on the taxpayer's federal income tax return for the

taxable year under subsection (k) of Section 168 of the

Internal Revenue Code; and

(E-11) If the taxpayer sells, transfers, abandons,

or otherwise disposes of property for which the

taxpayer was required in any taxable year to make an

addition modification under subparagraph (E-10), then

an amount equal to the aggregate amount of the

deductions taken in all taxable years under

subparagraph (T) with respect to that property.

If the taxpayer continues to own property through

the last day of the last tax year for which the

taxpayer may claim a depreciation deduction for

federal income tax purposes and for which the taxpayer

was allowed in any taxable year to make a subtraction

modification under subparagraph (T), then an amount

equal to that subtraction modification.

The taxpayer is required to make the addition

modification under this subparagraph only once with

respect to any one piece of property;
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(E-12) An For taxable years ending on or after

December 31, 2004, an amount equal to the amount

otherwise allowed as a deduction in computing base

income for interest paid, accrued, or incurred,

directly or indirectly, (i) for taxable years ending on

or after December 31, 2004, to a foreign person who

would be a member of the same unitary business group

but for the fact the foreign person's business activity

outside the United States is 80% or more of the foreign

person's total business activity and (ii) for taxable

years ending on or after December 31, 2008, to a person

who would be a member of the same unitary business

group but for the fact that the person is prohibited

under Section 1501(a)(27) from being included in the

unitary business group because he or she is ordinarily

required to apportion business income under different

subsections of Section 304. The addition modification

required by this subparagraph shall be reduced to the

extent that dividends were included in base income of

the unitary group for the same taxable year and

received by the taxpayer or by a member of the

taxpayer's unitary business group (including amounts

included in gross income pursuant to Sections 951

through 964 of the Internal Revenue Code and amounts

included in gross income under Section 78 of the

Internal Revenue Code) with respect to the stock of the
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same person to whom the interest was paid, accrued, or

incurred.

This paragraph shall not apply to the following:

(i) an item of interest paid, accrued, or

incurred, directly or indirectly, to a foreign

person who is subject in a foreign country or

state, other than a state which requires mandatory

unitary reporting, to a tax on or measured by net

income with respect to such interest; or

(ii) an item of interest paid, accrued, or

incurred, directly or indirectly, to a foreign

person if the taxpayer can establish, based on a

preponderance of the evidence, both of the

following:

(a) the foreign person, during the same

taxable year, paid, accrued, or incurred, the

interest to a person that is not a related

member, and

(b) the transaction giving rise to the

interest expense between the taxpayer and the

foreign person did not have as a principal

purpose the avoidance of Illinois income tax,

and is paid pursuant to a contract or agreement

that reflects an arm's-length interest rate

and terms; or

(iii) the taxpayer can establish, based on
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clear and convincing evidence, that the interest

paid, accrued, or incurred relates to a contract or

agreement entered into at arm's-length rates and

terms and the principal purpose for the payment is

not federal or Illinois tax avoidance; or

(iv) an item of interest paid, accrued, or

incurred, directly or indirectly, to a foreign

person if the taxpayer establishes by clear and

convincing evidence that the adjustments are

unreasonable; or if the taxpayer and the Director

agree in writing to the application or use of an

alternative method of apportionment under Section

304(f).

Nothing in this subsection shall preclude the

Director from making any other adjustment

otherwise allowed under Section 404 of this Act for

any tax year beginning after the effective date of

this amendment provided such adjustment is made

pursuant to regulation adopted by the Department

and such regulations provide methods and standards

by which the Department will utilize its authority

under Section 404 of this Act;

(E-13) An For taxable years ending on or after

December 31, 2004, an amount equal to the amount of

intangible expenses and costs otherwise allowed as a

deduction in computing base income, and that were paid,
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accrued, or incurred, directly or indirectly, (i) for

taxable years ending on or after December 31, 2004, to

a foreign person who would be a member of the same

unitary business group but for the fact that the

foreign person's business activity outside the United

States is 80% or more of that person's total business

activity and (ii) for taxable years ending on or after

December 31, 2008, to a person who would be a member of

the same unitary business group but for the fact that

the person is prohibited under Section 1501(a)(27)

from being included in the unitary business group

because he or she is ordinarily required to apportion

business income under different subsections of Section

304. The addition modification required by this

subparagraph shall be reduced to the extent that

dividends were included in base income of the unitary

group for the same taxable year and received by the

taxpayer or by a member of the taxpayer's unitary

business group (including amounts included in gross

income pursuant to Sections 951 through 964 of the

Internal Revenue Code and amounts included in gross

income under Section 78 of the Internal Revenue Code)

with respect to the stock of the same person to whom

the intangible expenses and costs were directly or

indirectly paid, incurred, or accrued. The preceding

sentence shall not apply to the extent that the same
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dividends caused a reduction to the addition

modification required under Section 203(b)(2)(E-12) of

this Act. As used in this subparagraph, the term

"intangible expenses and costs" includes (1) expenses,

losses, and costs for, or related to, the direct or

indirect acquisition, use, maintenance or management,

ownership, sale, exchange, or any other disposition of

intangible property; (2) losses incurred, directly or

indirectly, from factoring transactions or discounting

transactions; (3) royalty, patent, technical, and

copyright fees; (4) licensing fees; and (5) other

similar expenses and costs. For purposes of this

subparagraph, "intangible property" includes patents,

patent applications, trade names, trademarks, service

marks, copyrights, mask works, trade secrets, and

similar types of intangible assets.

This paragraph shall not apply to the following:

(i) any item of intangible expenses or costs

paid, accrued, or incurred, directly or

indirectly, from a transaction with a foreign

person who is subject in a foreign country or

state, other than a state which requires mandatory

unitary reporting, to a tax on or measured by net

income with respect to such item; or

(ii) any item of intangible expense or cost

paid, accrued, or incurred, directly or
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indirectly, if the taxpayer can establish, based

on a preponderance of the evidence, both of the

following:

(a) the foreign person during the same

taxable year paid, accrued, or incurred, the

intangible expense or cost to a person that is

not a related member, and

(b) the transaction giving rise to the

intangible expense or cost between the

taxpayer and the foreign person did not have as

a principal purpose the avoidance of Illinois

income tax, and is paid pursuant to a contract

or agreement that reflects arm's-length terms;

or

(iii) any item of intangible expense or cost

paid, accrued, or incurred, directly or

indirectly, from a transaction with a foreign

person if the taxpayer establishes by clear and

convincing evidence, that the adjustments are

unreasonable; or if the taxpayer and the Director

agree in writing to the application or use of an

alternative method of apportionment under Section

304(f);

Nothing in this subsection shall preclude the

Director from making any other adjustment

otherwise allowed under Section 404 of this Act for
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any tax year beginning after the effective date of

this amendment provided such adjustment is made

pursuant to regulation adopted by the Department

and such regulations provide methods and standards

by which the Department will utilize its authority

under Section 404 of this Act;

(E-14) For taxable years ending on or after

December 31, 2008, an amount equal to the amount of

insurance premium expenses and costs otherwise allowed

as a deduction in computing base income, and that were

paid, accrued, or incurred, directly or indirectly, to

a person who would be a member of the same unitary

business group but for the fact that the person is

prohibited under Section 1501(a)(27) from being

included in the unitary business group because he or

she is ordinarily required to apportion business

income under different subsections of Section 304. The

addition modification required by this subparagraph

shall be reduced to the extent that dividends were

included in base income of the unitary group for the

same taxable year and received by the taxpayer or by a

member of the taxpayer's unitary business group

(including amounts included in gross income under

Sections 951 through 964 of the Internal Revenue Code

and amounts included in gross income under Section 78

of the Internal Revenue Code) with respect to the stock
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of the same person to whom the intangible expenses and

costs were directly or indirectly paid, incurred, or

accrued. The preceding sentence does not apply to the

extent that the same dividends caused a reduction to

the addition modification required under Section

203(a)(2)(D-17) of this Act;

(E-15) For taxable years beginning after December

31, 2008, any deduction for dividends paid to a

corporation by a captive real estate trust that is

allowed to a real estate investment trust under Section

857(b)(2)(B) of the Internal Revenue Code for

dividends paid;

and by deducting from the total so obtained the sum of the

following amounts:

(F) An amount equal to the amount of any tax

imposed by this Act which was refunded to the taxpayer

and included in such total for the taxable year;

(G) An amount equal to any amount included in such

total under Section 78 of the Internal Revenue Code;

(H) In the case of a regulated investment company,

an amount equal to the amount of exempt interest

dividends as defined in subsection (b) (5) of Section

852 of the Internal Revenue Code, paid to shareholders

for the taxable year;

(I) With the exception of any amounts subtracted

under subparagraph (J), an amount equal to the sum of
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all amounts disallowed as deductions by (i) Sections

171(a) (2), and 265(a)(2) and amounts disallowed as

interest expense by Section 291(a)(3) of the Internal

Revenue Code, as now or hereafter amended, and all

amounts of expenses allocable to interest and

disallowed as deductions by Section 265(a)(1) of the

Internal Revenue Code, as now or hereafter amended; and

(ii) for taxable years ending on or after August 13,

1999, Sections 171(a)(2), 265, 280C, 291(a)(3), and

832(b)(5)(B)(i) of the Internal Revenue Code; the

provisions of this subparagraph are exempt from the

provisions of Section 250;

(J) An amount equal to all amounts included in such

total which are exempt from taxation by this State

either by reason of its statutes or Constitution or by

reason of the Constitution, treaties or statutes of the

United States; provided that, in the case of any

statute of this State or, for taxable years ending on

or after December 31, 2008, of the United States, any

treaty of the United States, the Illinois

Constitution, or the United States Constitution that

exempts income derived from bonds or other obligations

from the tax imposed under this Act, the amount

exempted shall be the income interest net of bond

premium amortization, and, for taxable years ending on

or after December 31, 2008, interest expense incurred

SB1544 Enrolled LRB095 10647 BDD 30874 b

Public Act 095-0233

046

Dept's Exhibit 2



on indebtedness to carry the bond or other obligation,

expenses incurred in producing the income to be

deducted, and all other related expenses. The amount of

expenses to be taken into account under this provision

may not exceed the amount of income that is exempted;

(K) An amount equal to those dividends included in

such total which were paid by a corporation which

conducts business operations in an Enterprise Zone or

zones created under the Illinois Enterprise Zone Act or

a River Edge Redevelopment Zone or zones created under

the River Edge Redevelopment Zone Act and conducts

substantially all of its operations in an Enterprise

Zone or zones or a River Edge Redevelopment Zone or

zones. This subparagraph (K) is exempt from the

provisions of Section 250;

(L) An amount equal to those dividends included in

such total that were paid by a corporation that

conducts business operations in a federally designated

Foreign Trade Zone or Sub-Zone and that is designated a

High Impact Business located in Illinois; provided

that dividends eligible for the deduction provided in

subparagraph (K) of paragraph 2 of this subsection

shall not be eligible for the deduction provided under

this subparagraph (L);

(M) For any taxpayer that is a financial

organization within the meaning of Section 304(c) of
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this Act, an amount included in such total as interest

income from a loan or loans made by such taxpayer to a

borrower, to the extent that such a loan is secured by

property which is eligible for the Enterprise Zone

Investment Credit or the River Edge Redevelopment Zone

Investment Credit. To determine the portion of a loan

or loans that is secured by property eligible for a

Section 201(f) investment credit to the borrower, the

entire principal amount of the loan or loans between

the taxpayer and the borrower should be divided into

the basis of the Section 201(f) investment credit

property which secures the loan or loans, using for

this purpose the original basis of such property on the

date that it was placed in service in the Enterprise

Zone or the River Edge Redevelopment Zone. The

subtraction modification available to taxpayer in any

year under this subsection shall be that portion of the

total interest paid by the borrower with respect to

such loan attributable to the eligible property as

calculated under the previous sentence. This

subparagraph (M) is exempt from the provisions of

Section 250;

(M-1) For any taxpayer that is a financial

organization within the meaning of Section 304(c) of

this Act, an amount included in such total as interest

income from a loan or loans made by such taxpayer to a
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borrower, to the extent that such a loan is secured by

property which is eligible for the High Impact Business

Investment Credit. To determine the portion of a loan

or loans that is secured by property eligible for a

Section 201(h) investment credit to the borrower, the

entire principal amount of the loan or loans between

the taxpayer and the borrower should be divided into

the basis of the Section 201(h) investment credit

property which secures the loan or loans, using for

this purpose the original basis of such property on the

date that it was placed in service in a federally

designated Foreign Trade Zone or Sub-Zone located in

Illinois. No taxpayer that is eligible for the

deduction provided in subparagraph (M) of paragraph

(2) of this subsection shall be eligible for the

deduction provided under this subparagraph (M-1). The

subtraction modification available to taxpayers in any

year under this subsection shall be that portion of the

total interest paid by the borrower with respect to

such loan attributable to the eligible property as

calculated under the previous sentence;

(N) Two times any contribution made during the

taxable year to a designated zone organization to the

extent that the contribution (i) qualifies as a

charitable contribution under subsection (c) of

Section 170 of the Internal Revenue Code and (ii) must,

SB1544 Enrolled LRB095 10647 BDD 30874 b

Public Act 095-0233

049

Dept's Exhibit 2



by its terms, be used for a project approved by the

Department of Commerce and Economic Opportunity under

Section 11 of the Illinois Enterprise Zone Act or under

Section 10-10 of the Illinois River Edge Redevelopment

Zone Act. This subparagraph (N) is exempt from the

provisions of Section 250;

(O) An amount equal to: (i) 85% for taxable years

ending on or before December 31, 1992, or, a percentage

equal to the percentage allowable under Section

243(a)(1) of the Internal Revenue Code of 1986 for

taxable years ending after December 31, 1992, of the

amount by which dividends included in taxable income

and received from a corporation that is not created or

organized under the laws of the United States or any

state or political subdivision thereof, including, for

taxable years ending on or after December 31, 1988,

dividends received or deemed received or paid or deemed

paid under Sections 951 through 964 of the Internal

Revenue Code, exceed the amount of the modification

provided under subparagraph (G) of paragraph (2) of

this subsection (b) which is related to such dividends,

and including, for taxable years ending on or after

December 31, 2008, dividends received from a real

estate investment trust; plus (ii) 100% of the amount

by which dividends, included in taxable income and

received, including, for taxable years ending on or
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after December 31, 1988, dividends received or deemed

received or paid or deemed paid under Sections 951

through 964 of the Internal Revenue Code and including,

for taxable years ending on or after December 31, 2008,

dividends received from a real estate investment

trust, from any such corporation specified in clause

(i) that would but for the provisions of Section 1504

(b) (3) of the Internal Revenue Code be treated as a

member of the affiliated group which includes the

dividend recipient, exceed the amount of the

modification provided under subparagraph (G) of

paragraph (2) of this subsection (b) which is related

to such dividends;

(P) An amount equal to any contribution made to a

job training project established pursuant to the Tax

Increment Allocation Redevelopment Act;

(Q) An amount equal to the amount of the deduction

used to compute the federal income tax credit for

restoration of substantial amounts held under claim of

right for the taxable year pursuant to Section 1341 of

the Internal Revenue Code of 1986;

(R) On and after July 20, 1999, in the case of an

attorney-in-fact with respect to whom an interinsurer

or a reciprocal insurer has made the election under

Section 835 of the Internal Revenue Code, 26 U.S.C.

835, an amount equal to the excess, if any, of the
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amounts paid or incurred by that interinsurer or

reciprocal insurer in the taxable year to the

attorney-in-fact over the deduction allowed to that

interinsurer or reciprocal insurer with respect to the

attorney-in-fact under Section 835(b) of the Internal

Revenue Code for the taxable year; the provisions of

this subparagraph are exempt from the provisions of

Section 250;

(S) For taxable years ending on or after December

31, 1997, in the case of a Subchapter S corporation, an

amount equal to all amounts of income allocable to a

shareholder subject to the Personal Property Tax

Replacement Income Tax imposed by subsections (c) and

(d) of Section 201 of this Act, including amounts

allocable to organizations exempt from federal income

tax by reason of Section 501(a) of the Internal Revenue

Code. This subparagraph (S) is exempt from the

provisions of Section 250;

(T) For taxable years 2001 and thereafter, for the

taxable year in which the bonus depreciation deduction

is taken on the taxpayer's federal income tax return

under subsection (k) of Section 168 of the Internal

Revenue Code and for each applicable taxable year

thereafter, an amount equal to "x", where:

(1) "y" equals the amount of the depreciation

deduction taken for the taxable year on the
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taxpayer's federal income tax return on property

for which the bonus depreciation deduction was

taken in any year under subsection (k) of Section

168 of the Internal Revenue Code, but not including

the bonus depreciation deduction;

(2) for taxable years ending on or before

December 31, 2005, "x" equals "y" multiplied by 30

and then divided by 70 (or "y" multiplied by

0.429); and

(3) for taxable years ending after December

31, 2005:

(i) for property on which a bonus

depreciation deduction of 30% of the adjusted

basis was taken, "x" equals "y" multiplied by

30 and then divided by 70 (or "y" multiplied by

0.429); and

(ii) for property on which a bonus

depreciation deduction of 50% of the adjusted

basis was taken, "x" equals "y" multiplied by

1.0.

The aggregate amount deducted under this

subparagraph in all taxable years for any one piece of

property may not exceed the amount of the bonus

depreciation deduction taken on that property on the

taxpayer's federal income tax return under subsection

(k) of Section 168 of the Internal Revenue Code. This
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subparagraph (T) is exempt from the provisions of

Section 250;

(U) If the taxpayer sells, transfers, abandons, or

otherwise disposes of property for which the taxpayer

was required in any taxable year to make an addition

modification under subparagraph (E-10), then an amount

equal to that addition modification.

If the taxpayer continues to own property through

the last day of the last tax year for which the

taxpayer may claim a depreciation deduction for

federal income tax purposes and for which the taxpayer

was required in any taxable year to make an addition

modification under subparagraph (E-10), then an amount

equal to that addition modification.

The taxpayer is allowed to take the deduction under

this subparagraph only once with respect to any one

piece of property.

This subparagraph (U) is exempt from the

provisions of Section 250;

(V) The amount of: (i) any interest income (net of

the deductions allocable thereto) taken into account

for the taxable year with respect to a transaction with

a taxpayer that is required to make an addition

modification with respect to such transaction under

Section 203(a)(2)(D-17), 203(b)(2)(E-12),

203(c)(2)(G-12), or 203(d)(2)(D-7), but not to exceed
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the amount of such addition modification and (ii) any

income from intangible property (net of the deductions

allocable thereto) taken into account for the taxable

year with respect to a transaction with a taxpayer that

is required to make an addition modification with

respect to such transaction under Section

203(a)(2)(D-18), 203(b)(2)(E-13), 203(c)(2)(G-13), or

203(d)(2)(D-8), but not to exceed the amount of such

addition modification;

(W) An amount equal to the interest income taken

into account for the taxable year (net of the

deductions allocable thereto) with respect to

transactions with (i) a foreign person who would be a

member of the taxpayer's unitary business group but for

the fact that the foreign person's business activity

outside the United States is 80% or more of that

person's total business activity and (ii) for taxable

years ending on or after December 31, 2008, to a person

who would be a member of the same unitary business

group but for the fact that the person is prohibited

under Section 1501(a)(27) from being included in the

unitary business group because he or she is ordinarily

required to apportion business income under different

subsections of Section 304, but not to exceed the

addition modification required to be made for the same

taxable year under Section 203(b)(2)(E-12) for
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interest paid, accrued, or incurred, directly or

indirectly, to the same foreign person; and

(X) An amount equal to the income from intangible

property taken into account for the taxable year (net

of the deductions allocable thereto) with respect to

transactions with (i) a foreign person who would be a

member of the taxpayer's unitary business group but for

the fact that the foreign person's business activity

outside the United States is 80% or more of that

person's total business activity and (ii) for taxable

years ending on or after December 31, 2008, to a person

who would be a member of the same unitary business

group but for the fact that the person is prohibited

under Section 1501(a)(27) from being included in the

unitary business group because he or she is ordinarily

required to apportion business income under different

subsections of Section 304, but not to exceed the

addition modification required to be made for the same

taxable year under Section 203(b)(2)(E-13) for

intangible expenses and costs paid, accrued, or

incurred, directly or indirectly, to the same foreign

person; and.

(FF) An amount equal to the income from insurance

premiums taken into account for the taxable year (net

of the deductions allocable thereto) with respect to

transactions with a person who would be a member of the
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same unitary business group but for the fact that the

person is prohibited under Section 1501(a)(27) from

being included in the unitary business group because he

or she is ordinarily required to apportion business

income under different subsections of Section 304, but

not to exceed the addition modification required to be

made for the same taxable year under Section

203(a)(2)(D-18) for intangible expenses and costs

paid, accrued, or incurred, directly or indirectly, to

the same person.

(3) Special rule. For purposes of paragraph (2) (A),

"gross income" in the case of a life insurance company, for

tax years ending on and after December 31, 1994, shall mean

the gross investment income for the taxable year.

(c) Trusts and estates.

(1) In general. In the case of a trust or estate, base

income means an amount equal to the taxpayer's taxable

income for the taxable year as modified by paragraph (2).

(2) Modifications. Subject to the provisions of

paragraph (3), the taxable income referred to in paragraph

(1) shall be modified by adding thereto the sum of the

following amounts:

(A) An amount equal to all amounts paid or accrued

to the taxpayer as interest or dividends during the

taxable year to the extent excluded from gross income
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in the computation of taxable income;

(B) In the case of (i) an estate, $600; (ii) a

trust which, under its governing instrument, is

required to distribute all of its income currently,

$300; and (iii) any other trust, $100, but in each such

case, only to the extent such amount was deducted in

the computation of taxable income;

(C) An amount equal to the amount of tax imposed by

this Act to the extent deducted from gross income in

the computation of taxable income for the taxable year;

(D) The amount of any net operating loss deduction

taken in arriving at taxable income, other than a net

operating loss carried forward from a taxable year

ending prior to December 31, 1986;

(E) For taxable years in which a net operating loss

carryback or carryforward from a taxable year ending

prior to December 31, 1986 is an element of taxable

income under paragraph (1) of subsection (e) or

subparagraph (E) of paragraph (2) of subsection (e),

the amount by which addition modifications other than

those provided by this subparagraph (E) exceeded

subtraction modifications in such taxable year, with

the following limitations applied in the order that

they are listed:

(i) the addition modification relating to the

net operating loss carried back or forward to the
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taxable year from any taxable year ending prior to

December 31, 1986 shall be reduced by the amount of

addition modification under this subparagraph (E)

which related to that net operating loss and which

was taken into account in calculating the base

income of an earlier taxable year, and

(ii) the addition modification relating to the

net operating loss carried back or forward to the

taxable year from any taxable year ending prior to

December 31, 1986 shall not exceed the amount of

such carryback or carryforward;

For taxable years in which there is a net operating

loss carryback or carryforward from more than one other

taxable year ending prior to December 31, 1986, the

addition modification provided in this subparagraph

(E) shall be the sum of the amounts computed

independently under the preceding provisions of this

subparagraph (E) for each such taxable year;

(F) For taxable years ending on or after January 1,

1989, an amount equal to the tax deducted pursuant to

Section 164 of the Internal Revenue Code if the trust

or estate is claiming the same tax for purposes of the

Illinois foreign tax credit under Section 601 of this

Act;

(G) An amount equal to the amount of the capital

gain deduction allowable under the Internal Revenue
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Code, to the extent deducted from gross income in the

computation of taxable income;

(G-5) For taxable years ending after December 31,

1997, an amount equal to any eligible remediation costs

that the trust or estate deducted in computing adjusted

gross income and for which the trust or estate claims a

credit under subsection (l) of Section 201;

(G-10) For taxable years 2001 and thereafter, an

amount equal to the bonus depreciation deduction taken

on the taxpayer's federal income tax return for the

taxable year under subsection (k) of Section 168 of the

Internal Revenue Code; and

(G-11) If the taxpayer sells, transfers, abandons,

or otherwise disposes of property for which the

taxpayer was required in any taxable year to make an

addition modification under subparagraph (G-10), then

an amount equal to the aggregate amount of the

deductions taken in all taxable years under

subparagraph (R) with respect to that property.

If the taxpayer continues to own property through

the last day of the last tax year for which the

taxpayer may claim a depreciation deduction for

federal income tax purposes and for which the taxpayer

was allowed in any taxable year to make a subtraction

modification under subparagraph (R), then an amount

equal to that subtraction modification.
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The taxpayer is required to make the addition

modification under this subparagraph only once with

respect to any one piece of property;

(G-12) An For taxable years ending on or after

December 31, 2004, an amount equal to the amount

otherwise allowed as a deduction in computing base

income for interest paid, accrued, or incurred,

directly or indirectly, (i) for taxable years ending on

or after December 31, 2004, to a foreign person who

would be a member of the same unitary business group

but for the fact that the foreign person's business

activity outside the United States is 80% or more of

the foreign person's total business activity and (ii)

for taxable years ending on or after December 31, 2008,

to a person who would be a member of the same unitary

business group but for the fact that the person is

prohibited under Section 1501(a)(27) from being

included in the unitary business group because he or

she is ordinarily required to apportion business

income under different subsections of Section 304. The

addition modification required by this subparagraph

shall be reduced to the extent that dividends were

included in base income of the unitary group for the

same taxable year and received by the taxpayer or by a

member of the taxpayer's unitary business group

(including amounts included in gross income pursuant
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to Sections 951 through 964 of the Internal Revenue

Code and amounts included in gross income under Section

78 of the Internal Revenue Code) with respect to the

stock of the same person to whom the interest was paid,

accrued, or incurred.

This paragraph shall not apply to the following:

(i) an item of interest paid, accrued, or

incurred, directly or indirectly, to a foreign

person who is subject in a foreign country or

state, other than a state which requires mandatory

unitary reporting, to a tax on or measured by net

income with respect to such interest; or

(ii) an item of interest paid, accrued, or

incurred, directly or indirectly, to a foreign

person if the taxpayer can establish, based on a

preponderance of the evidence, both of the

following:

(a) the foreign person, during the same

taxable year, paid, accrued, or incurred, the

interest to a person that is not a related

member, and

(b) the transaction giving rise to the

interest expense between the taxpayer and the

foreign person did not have as a principal

purpose the avoidance of Illinois income tax,

and is paid pursuant to a contract or agreement
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that reflects an arm's-length interest rate

and terms; or

(iii) the taxpayer can establish, based on

clear and convincing evidence, that the interest

paid, accrued, or incurred relates to a contract or

agreement entered into at arm's-length rates and

terms and the principal purpose for the payment is

not federal or Illinois tax avoidance; or

(iv) an item of interest paid, accrued, or

incurred, directly or indirectly, to a foreign

person if the taxpayer establishes by clear and

convincing evidence that the adjustments are

unreasonable; or if the taxpayer and the Director

agree in writing to the application or use of an

alternative method of apportionment under Section

304(f).

Nothing in this subsection shall preclude the

Director from making any other adjustment

otherwise allowed under Section 404 of this Act for

any tax year beginning after the effective date of

this amendment provided such adjustment is made

pursuant to regulation adopted by the Department

and such regulations provide methods and standards

by which the Department will utilize its authority

under Section 404 of this Act;

(G-13) An For taxable years ending on or after
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December 31, 2004, an amount equal to the amount of

intangible expenses and costs otherwise allowed as a

deduction in computing base income, and that were paid,

accrued, or incurred, directly or indirectly, (i) for

taxable years ending on or after December 31, 2004, to

a foreign person who would be a member of the same

unitary business group but for the fact that the

foreign person's business activity outside the United

States is 80% or more of that person's total business

activity and (ii) for taxable years ending on or after

December 31, 2008, to a person who would be a member of

the same unitary business group but for the fact that

the person is prohibited under Section 1501(a)(27)

from being included in the unitary business group

because he or she is ordinarily required to apportion

business income under different subsections of Section

304. The addition modification required by this

subparagraph shall be reduced to the extent that

dividends were included in base income of the unitary

group for the same taxable year and received by the

taxpayer or by a member of the taxpayer's unitary

business group (including amounts included in gross

income pursuant to Sections 951 through 964 of the

Internal Revenue Code and amounts included in gross

income under Section 78 of the Internal Revenue Code)

with respect to the stock of the same person to whom
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the intangible expenses and costs were directly or

indirectly paid, incurred, or accrued. The preceding

sentence shall not apply to the extent that the same

dividends caused a reduction to the addition

modification required under Section 203(c)(2)(G-12) of

this Act. As used in this subparagraph, the term

"intangible expenses and costs" includes: (1)

expenses, losses, and costs for or related to the

direct or indirect acquisition, use, maintenance or

management, ownership, sale, exchange, or any other

disposition of intangible property; (2) losses

incurred, directly or indirectly, from factoring

transactions or discounting transactions; (3) royalty,

patent, technical, and copyright fees; (4) licensing

fees; and (5) other similar expenses and costs. For

purposes of this subparagraph, "intangible property"

includes patents, patent applications, trade names,

trademarks, service marks, copyrights, mask works,

trade secrets, and similar types of intangible assets.

This paragraph shall not apply to the following:

(i) any item of intangible expenses or costs

paid, accrued, or incurred, directly or

indirectly, from a transaction with a foreign

person who is subject in a foreign country or

state, other than a state which requires mandatory

unitary reporting, to a tax on or measured by net
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income with respect to such item; or

(ii) any item of intangible expense or cost

paid, accrued, or incurred, directly or

indirectly, if the taxpayer can establish, based

on a preponderance of the evidence, both of the

following:

(a) the foreign person during the same

taxable year paid, accrued, or incurred, the

intangible expense or cost to a person that is

not a related member, and

(b) the transaction giving rise to the

intangible expense or cost between the

taxpayer and the foreign person did not have as

a principal purpose the avoidance of Illinois

income tax, and is paid pursuant to a contract

or agreement that reflects arm's-length terms;

or

(iii) any item of intangible expense or cost

paid, accrued, or incurred, directly or

indirectly, from a transaction with a foreign

person if the taxpayer establishes by clear and

convincing evidence, that the adjustments are

unreasonable; or if the taxpayer and the Director

agree in writing to the application or use of an

alternative method of apportionment under Section

304(f);
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Nothing in this subsection shall preclude the

Director from making any other adjustment

otherwise allowed under Section 404 of this Act for

any tax year beginning after the effective date of

this amendment provided such adjustment is made

pursuant to regulation adopted by the Department

and such regulations provide methods and standards

by which the Department will utilize its authority

under Section 404 of this Act;

(G-14) For taxable years ending on or after

December 31, 2008, an amount equal to the amount of

insurance premium expenses and costs otherwise allowed

as a deduction in computing base income, and that were

paid, accrued, or incurred, directly or indirectly, to

a person who would be a member of the same unitary

business group but for the fact that the person is

prohibited under Section 1501(a)(27) from being

included in the unitary business group because he or

she is ordinarily required to apportion business

income under different subsections of Section 304. The

addition modification required by this subparagraph

shall be reduced to the extent that dividends were

included in base income of the unitary group for the

same taxable year and received by the taxpayer or by a

member of the taxpayer's unitary business group

(including amounts included in gross income under
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Sections 951 through 964 of the Internal Revenue Code

and amounts included in gross income under Section 78

of the Internal Revenue Code) with respect to the stock

of the same person to whom the intangible expenses and

costs were directly or indirectly paid, incurred, or

accrued. The preceding sentence does not apply to the

extent that the same dividends caused a reduction to

the addition modification required under Section

203(a)(2)(D-17) of this Act.

and by deducting from the total so obtained the sum of the

following amounts:

(H) An amount equal to all amounts included in such

total pursuant to the provisions of Sections 402(a),

402(c), 403(a), 403(b), 406(a), 407(a) and 408 of the

Internal Revenue Code or included in such total as

distributions under the provisions of any retirement

or disability plan for employees of any governmental

agency or unit, or retirement payments to retired

partners, which payments are excluded in computing net

earnings from self employment by Section 1402 of the

Internal Revenue Code and regulations adopted pursuant

thereto;

(I) The valuation limitation amount;

(J) An amount equal to the amount of any tax

imposed by this Act which was refunded to the taxpayer

and included in such total for the taxable year;
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(K) An amount equal to all amounts included in

taxable income as modified by subparagraphs (A), (B),

(C), (D), (E), (F) and (G) which are exempt from

taxation by this State either by reason of its statutes

or Constitution or by reason of the Constitution,

treaties or statutes of the United States; provided

that, in the case of any statute of this State or, for

taxable years ending on or after December 31, 2008, of

the United States, any treaty of the United States, the

Illinois Constitution, or the United States

Constitution that exempts income derived from bonds or

other obligations from the tax imposed under this Act,

the amount exempted shall be the income interest net of

bond premium amortization, and, for taxable years

ending on or after December 31, 2008, interest expense

incurred on indebtedness to carry the bond or other

obligation, expenses incurred in producing the income

to be deducted, and all other related expenses. The

amount of expenses to be taken into account under this

provision may not exceed the amount of income that is

exempted;

(L) With the exception of any amounts subtracted

under subparagraph (K), an amount equal to the sum of

all amounts disallowed as deductions by (i) Sections

171(a) (2) and 265(a)(2) of the Internal Revenue Code,

as now or hereafter amended, and all amounts of
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expenses allocable to interest and disallowed as

deductions by Section 265(1) of the Internal Revenue

Code of 1954, as now or hereafter amended; and (ii) for

taxable years ending on or after August 13, 1999,

Sections 171(a)(2), 265, 280C, and 832(b)(5)(B)(i) of

the Internal Revenue Code; the provisions of this

subparagraph are exempt from the provisions of Section

250;

(M) An amount equal to those dividends included in

such total which were paid by a corporation which

conducts business operations in an Enterprise Zone or

zones created under the Illinois Enterprise Zone Act or

a River Edge Redevelopment Zone or zones created under

the River Edge Redevelopment Zone Act and conducts

substantially all of its operations in an Enterprise

Zone or Zones or a River Edge Redevelopment Zone or

zones. This subparagraph (M) is exempt from the

provisions of Section 250;

(N) An amount equal to any contribution made to a

job training project established pursuant to the Tax

Increment Allocation Redevelopment Act;

(O) An amount equal to those dividends included in

such total that were paid by a corporation that

conducts business operations in a federally designated

Foreign Trade Zone or Sub-Zone and that is designated a

High Impact Business located in Illinois; provided
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that dividends eligible for the deduction provided in

subparagraph (M) of paragraph (2) of this subsection

shall not be eligible for the deduction provided under

this subparagraph (O);

(P) An amount equal to the amount of the deduction

used to compute the federal income tax credit for

restoration of substantial amounts held under claim of

right for the taxable year pursuant to Section 1341 of

the Internal Revenue Code of 1986;

(Q) For taxable year 1999 and thereafter, an amount

equal to the amount of any (i) distributions, to the

extent includible in gross income for federal income

tax purposes, made to the taxpayer because of his or

her status as a victim of persecution for racial or

religious reasons by Nazi Germany or any other Axis

regime or as an heir of the victim and (ii) items of

income, to the extent includible in gross income for

federal income tax purposes, attributable to, derived

from or in any way related to assets stolen from,

hidden from, or otherwise lost to a victim of

persecution for racial or religious reasons by Nazi

Germany or any other Axis regime immediately prior to,

during, and immediately after World War II, including,

but not limited to, interest on the proceeds receivable

as insurance under policies issued to a victim of

persecution for racial or religious reasons by Nazi
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Germany or any other Axis regime by European insurance

companies immediately prior to and during World War II;

provided, however, this subtraction from federal

adjusted gross income does not apply to assets acquired

with such assets or with the proceeds from the sale of

such assets; provided, further, this paragraph shall

only apply to a taxpayer who was the first recipient of

such assets after their recovery and who is a victim of

persecution for racial or religious reasons by Nazi

Germany or any other Axis regime or as an heir of the

victim. The amount of and the eligibility for any

public assistance, benefit, or similar entitlement is

not affected by the inclusion of items (i) and (ii) of

this paragraph in gross income for federal income tax

purposes. This paragraph is exempt from the provisions

of Section 250;

(R) For taxable years 2001 and thereafter, for the

taxable year in which the bonus depreciation deduction

is taken on the taxpayer's federal income tax return

under subsection (k) of Section 168 of the Internal

Revenue Code and for each applicable taxable year

thereafter, an amount equal to "x", where:

(1) "y" equals the amount of the depreciation

deduction taken for the taxable year on the

taxpayer's federal income tax return on property

for which the bonus depreciation deduction was
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taken in any year under subsection (k) of Section

168 of the Internal Revenue Code, but not including

the bonus depreciation deduction;

(2) for taxable years ending on or before

December 31, 2005, "x" equals "y" multiplied by 30

and then divided by 70 (or "y" multiplied by

0.429); and

(3) for taxable years ending after December

31, 2005:

(i) for property on which a bonus

depreciation deduction of 30% of the adjusted

basis was taken, "x" equals "y" multiplied by

30 and then divided by 70 (or "y" multiplied by

0.429); and

(ii) for property on which a bonus

depreciation deduction of 50% of the adjusted

basis was taken, "x" equals "y" multiplied by

1.0.

The aggregate amount deducted under this

subparagraph in all taxable years for any one piece of

property may not exceed the amount of the bonus

depreciation deduction taken on that property on the

taxpayer's federal income tax return under subsection

(k) of Section 168 of the Internal Revenue Code. This

subparagraph (R) is exempt from the provisions of

Section 250;
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(S) If the taxpayer sells, transfers, abandons, or

otherwise disposes of property for which the taxpayer

was required in any taxable year to make an addition

modification under subparagraph (G-10), then an amount

equal to that addition modification.

If the taxpayer continues to own property through

the last day of the last tax year for which the

taxpayer may claim a depreciation deduction for

federal income tax purposes and for which the taxpayer

was required in any taxable year to make an addition

modification under subparagraph (G-10), then an amount

equal to that addition modification.

The taxpayer is allowed to take the deduction under

this subparagraph only once with respect to any one

piece of property.

This subparagraph (S) is exempt from the

provisions of Section 250;

(T) The amount of (i) any interest income (net of

the deductions allocable thereto) taken into account

for the taxable year with respect to a transaction with

a taxpayer that is required to make an addition

modification with respect to such transaction under

Section 203(a)(2)(D-17), 203(b)(2)(E-12),

203(c)(2)(G-12), or 203(d)(2)(D-7), but not to exceed

the amount of such addition modification and (ii) any

income from intangible property (net of the deductions
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allocable thereto) taken into account for the taxable

year with respect to a transaction with a taxpayer that

is required to make an addition modification with

respect to such transaction under Section

203(a)(2)(D-18), 203(b)(2)(E-13), 203(c)(2)(G-13), or

203(d)(2)(D-8), but not to exceed the amount of such

addition modification;

(U) An amount equal to the interest income taken

into account for the taxable year (net of the

deductions allocable thereto) with respect to

transactions with (i) a foreign person who would be a

member of the taxpayer's unitary business group but for

the fact the foreign person's business activity

outside the United States is 80% or more of that

person's total business activity and (ii) for taxable

years ending on or after December 31, 2008, to a person

who would be a member of the same unitary business

group but for the fact that the person is prohibited

under Section 1501(a)(27) from being included in the

unitary business group because he or she is ordinarily

required to apportion business income under different

subsections of Section 304, but not to exceed the

addition modification required to be made for the same

taxable year under Section 203(c)(2)(G-12) for

interest paid, accrued, or incurred, directly or

indirectly, to the same foreign person; and
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(V) An amount equal to the income from intangible

property taken into account for the taxable year (net

of the deductions allocable thereto) with respect to

transactions with a foreign person who would be a

member of the taxpayer's unitary business group but for

the fact that the foreign person's business activity

outside the United States is 80% or more of that

person's total business activity, but not to exceed the

addition modification required to be made for the same

taxable year under Section 203(c)(2)(G-13) for

intangible expenses and costs paid, accrued, or

incurred, directly or indirectly, to the same foreign

person; and.

(FF) An amount equal to the income from insurance

premiums taken into account for the taxable year (net

of the deductions allocable thereto) with respect to

transactions with a person who would be a member of the

same unitary business group but for the fact that the

person is prohibited under Section 1501(a)(27) from

being included in the unitary business group because he

or she is ordinarily required to apportion business

income under different subsections of Section 304, but

not to exceed the addition modification required to be

made for the same taxable year under Section

203(a)(2)(D-18) for intangible expenses and costs

paid, accrued, or incurred, directly or indirectly, to
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the same person.

(3) Limitation. The amount of any modification

otherwise required under this subsection shall, under

regulations prescribed by the Department, be adjusted by

any amounts included therein which were properly paid,

credited, or required to be distributed, or permanently set

aside for charitable purposes pursuant to Internal Revenue

Code Section 642(c) during the taxable year.

(d) Partnerships.

(1) In general. In the case of a partnership, base

income means an amount equal to the taxpayer's taxable

income for the taxable year as modified by paragraph (2).

(2) Modifications. The taxable income referred to in

paragraph (1) shall be modified by adding thereto the sum

of the following amounts:

(A) An amount equal to all amounts paid or accrued

to the taxpayer as interest or dividends during the

taxable year to the extent excluded from gross income

in the computation of taxable income;

(B) An amount equal to the amount of tax imposed by

this Act to the extent deducted from gross income for

the taxable year;

(C) The amount of deductions allowed to the

partnership pursuant to Section 707 (c) of the Internal

Revenue Code in calculating its taxable income;
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(D) An amount equal to the amount of the capital

gain deduction allowable under the Internal Revenue

Code, to the extent deducted from gross income in the

computation of taxable income;

(D-5) For taxable years 2001 and thereafter, an

amount equal to the bonus depreciation deduction taken

on the taxpayer's federal income tax return for the

taxable year under subsection (k) of Section 168 of the

Internal Revenue Code;

(D-6) If the taxpayer sells, transfers, abandons,

or otherwise disposes of property for which the

taxpayer was required in any taxable year to make an

addition modification under subparagraph (D-5), then

an amount equal to the aggregate amount of the

deductions taken in all taxable years under

subparagraph (O) with respect to that property.

If the taxpayer continues to own property through

the last day of the last tax year for which the

taxpayer may claim a depreciation deduction for

federal income tax purposes and for which the taxpayer

was allowed in any taxable year to make a subtraction

modification under subparagraph (O), then an amount

equal to that subtraction modification.

The taxpayer is required to make the addition

modification under this subparagraph only once with

respect to any one piece of property;
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(D-7) An For taxable years ending on or after

December 31, 2004, an amount equal to the amount

otherwise allowed as a deduction in computing base

income for interest paid, accrued, or incurred,

directly or indirectly, (i) for taxable years ending on

or after December 31, 2004, to a foreign person who

would be a member of the same unitary business group

but for the fact the foreign person's business activity

outside the United States is 80% or more of the foreign

person's total business activity and (ii) for taxable

years ending on or after December 31, 2008, to a person

who would be a member of the same unitary business

group but for the fact that the person is prohibited

under Section 1501(a)(27) from being included in the

unitary business group because he or she is ordinarily

required to apportion business income under different

subsections of Section 304. The addition modification

required by this subparagraph shall be reduced to the

extent that dividends were included in base income of

the unitary group for the same taxable year and

received by the taxpayer or by a member of the

taxpayer's unitary business group (including amounts

included in gross income pursuant to Sections 951

through 964 of the Internal Revenue Code and amounts

included in gross income under Section 78 of the

Internal Revenue Code) with respect to the stock of the
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same person to whom the interest was paid, accrued, or

incurred.

This paragraph shall not apply to the following:

(i) an item of interest paid, accrued, or

incurred, directly or indirectly, to a foreign

person who is subject in a foreign country or

state, other than a state which requires mandatory

unitary reporting, to a tax on or measured by net

income with respect to such interest; or

(ii) an item of interest paid, accrued, or

incurred, directly or indirectly, to a foreign

person if the taxpayer can establish, based on a

preponderance of the evidence, both of the

following:

(a) the foreign person, during the same

taxable year, paid, accrued, or incurred, the

interest to a person that is not a related

member, and

(b) the transaction giving rise to the

interest expense between the taxpayer and the

foreign person did not have as a principal

purpose the avoidance of Illinois income tax,

and is paid pursuant to a contract or agreement

that reflects an arm's-length interest rate

and terms; or

(iii) the taxpayer can establish, based on

SB1544 Enrolled LRB095 10647 BDD 30874 b

Public Act 095-0233

080

Dept's Exhibit 2



clear and convincing evidence, that the interest

paid, accrued, or incurred relates to a contract or

agreement entered into at arm's-length rates and

terms and the principal purpose for the payment is

not federal or Illinois tax avoidance; or

(iv) an item of interest paid, accrued, or

incurred, directly or indirectly, to a foreign

person if the taxpayer establishes by clear and

convincing evidence that the adjustments are

unreasonable; or if the taxpayer and the Director

agree in writing to the application or use of an

alternative method of apportionment under Section

304(f).

Nothing in this subsection shall preclude the

Director from making any other adjustment

otherwise allowed under Section 404 of this Act for

any tax year beginning after the effective date of

this amendment provided such adjustment is made

pursuant to regulation adopted by the Department

and such regulations provide methods and standards

by which the Department will utilize its authority

under Section 404 of this Act; and

(D-8) An For taxable years ending on or after

December 31, 2004, an amount equal to the amount of

intangible expenses and costs otherwise allowed as a

deduction in computing base income, and that were paid,
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accrued, or incurred, directly or indirectly, (i) for

taxable years ending on or after December 31, 2004, to

a foreign person who would be a member of the same

unitary business group but for the fact that the

foreign person's business activity outside the United

States is 80% or more of that person's total business

activity and (ii) for taxable years ending on or after

December 31, 2008, to a person who would be a member of

the same unitary business group but for the fact that

the person is prohibited under Section 1501(a)(27)

from being included in the unitary business group

because he or she is ordinarily required to apportion

business income under different subsections of Section

304. The addition modification required by this

subparagraph shall be reduced to the extent that

dividends were included in base income of the unitary

group for the same taxable year and received by the

taxpayer or by a member of the taxpayer's unitary

business group (including amounts included in gross

income pursuant to Sections 951 through 964 of the

Internal Revenue Code and amounts included in gross

income under Section 78 of the Internal Revenue Code)

with respect to the stock of the same person to whom

the intangible expenses and costs were directly or

indirectly paid, incurred or accrued. The preceding

sentence shall not apply to the extent that the same
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dividends caused a reduction to the addition

modification required under Section 203(d)(2)(D-7) of

this Act. As used in this subparagraph, the term

"intangible expenses and costs" includes (1) expenses,

losses, and costs for, or related to, the direct or

indirect acquisition, use, maintenance or management,

ownership, sale, exchange, or any other disposition of

intangible property; (2) losses incurred, directly or

indirectly, from factoring transactions or discounting

transactions; (3) royalty, patent, technical, and

copyright fees; (4) licensing fees; and (5) other

similar expenses and costs. For purposes of this

subparagraph, "intangible property" includes patents,

patent applications, trade names, trademarks, service

marks, copyrights, mask works, trade secrets, and

similar types of intangible assets;

This paragraph shall not apply to the following:

(i) any item of intangible expenses or costs

paid, accrued, or incurred, directly or

indirectly, from a transaction with a foreign

person who is subject in a foreign country or

state, other than a state which requires mandatory

unitary reporting, to a tax on or measured by net

income with respect to such item; or

(ii) any item of intangible expense or cost

paid, accrued, or incurred, directly or
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indirectly, if the taxpayer can establish, based

on a preponderance of the evidence, both of the

following:

(a) the foreign person during the same

taxable year paid, accrued, or incurred, the

intangible expense or cost to a person that is

not a related member, and

(b) the transaction giving rise to the

intangible expense or cost between the

taxpayer and the foreign person did not have as

a principal purpose the avoidance of Illinois

income tax, and is paid pursuant to a contract

or agreement that reflects arm's-length terms;

or

(iii) any item of intangible expense or cost

paid, accrued, or incurred, directly or

indirectly, from a transaction with a foreign

person if the taxpayer establishes by clear and

convincing evidence, that the adjustments are

unreasonable; or if the taxpayer and the Director

agree in writing to the application or use of an

alternative method of apportionment under Section

304(f);

Nothing in this subsection shall preclude the

Director from making any other adjustment

otherwise allowed under Section 404 of this Act for
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any tax year beginning after the effective date of

this amendment provided such adjustment is made

pursuant to regulation adopted by the Department

and such regulations provide methods and standards

by which the Department will utilize its authority

under Section 404 of this Act;

(D-9) For taxable years ending on or after December

31, 2008, an amount equal to the amount of insurance

premium expenses and costs otherwise allowed as a

deduction in computing base income, and that were paid,

accrued, or incurred, directly or indirectly, to a

person who would be a member of the same unitary

business group but for the fact that the person is

prohibited under Section 1501(a)(27) from being

included in the unitary business group because he or

she is ordinarily required to apportion business

income under different subsections of Section 304. The

addition modification required by this subparagraph

shall be reduced to the extent that dividends were

included in base income of the unitary group for the

same taxable year and received by the taxpayer or by a

member of the taxpayer's unitary business group

(including amounts included in gross income under

Sections 951 through 964 of the Internal Revenue Code

and amounts included in gross income under Section 78

of the Internal Revenue Code) with respect to the stock
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of the same person to whom the intangible expenses and

costs were directly or indirectly paid, incurred, or

accrued. The preceding sentence does not apply to the

extent that the same dividends caused a reduction to

the addition modification required under Section

203(a)(2)(D-17) of this Act.

and by deducting from the total so obtained the following

amounts:

(E) The valuation limitation amount;

(F) An amount equal to the amount of any tax

imposed by this Act which was refunded to the taxpayer

and included in such total for the taxable year;

(G) An amount equal to all amounts included in

taxable income as modified by subparagraphs (A), (B),

(C) and (D) which are exempt from taxation by this

State either by reason of its statutes or Constitution

or by reason of the Constitution, treaties or statutes

of the United States; provided that, in the case of any

statute of this State or, for taxable years ending on

or after December 31, 2008, of the United States, any

treaty of the United States, the Illinois

Constitution, or the United States Constitution that

exempts income derived from bonds or other obligations

from the tax imposed under this Act, the amount

exempted shall be the income interest net of bond

premium amortization, and, for taxable years ending on
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or after December 31, 2008, interest expense incurred

on indebtedness to carry the bond or other obligation,

expenses incurred in producing the income to be

deducted, and all other related expenses. The amount of

expenses to be taken into account under this provision

may not exceed the amount of income that is exempted;

(H) Any income of the partnership which

constitutes personal service income as defined in

Section 1348 (b) (1) of the Internal Revenue Code (as

in effect December 31, 1981) or a reasonable allowance

for compensation paid or accrued for services rendered

by partners to the partnership, whichever is greater;

(I) An amount equal to all amounts of income

distributable to an entity subject to the Personal

Property Tax Replacement Income Tax imposed by

subsections (c) and (d) of Section 201 of this Act

including amounts distributable to organizations

exempt from federal income tax by reason of Section

501(a) of the Internal Revenue Code;

(J) With the exception of any amounts subtracted

under subparagraph (G), an amount equal to the sum of

all amounts disallowed as deductions by (i) Sections

171(a) (2), and 265(2) of the Internal Revenue Code of

1954, as now or hereafter amended, and all amounts of

expenses allocable to interest and disallowed as

deductions by Section 265(1) of the Internal Revenue
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Code, as now or hereafter amended; and (ii) for taxable

years ending on or after August 13, 1999, Sections

171(a)(2), 265, 280C, and 832(b)(5)(B)(i) of the

Internal Revenue Code; the provisions of this

subparagraph are exempt from the provisions of Section

250;

(K) An amount equal to those dividends included in

such total which were paid by a corporation which

conducts business operations in an Enterprise Zone or

zones created under the Illinois Enterprise Zone Act,

enacted by the 82nd General Assembly, or a River Edge

Redevelopment Zone or zones created under the River

Edge Redevelopment Zone Act and conducts substantially

all of its operations in an Enterprise Zone or Zones or

from a River Edge Redevelopment Zone or zones. This

subparagraph (K) is exempt from the provisions of

Section 250;

(L) An amount equal to any contribution made to a

job training project established pursuant to the Real

Property Tax Increment Allocation Redevelopment Act;

(M) An amount equal to those dividends included in

such total that were paid by a corporation that

conducts business operations in a federally designated

Foreign Trade Zone or Sub-Zone and that is designated a

High Impact Business located in Illinois; provided

that dividends eligible for the deduction provided in
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subparagraph (K) of paragraph (2) of this subsection

shall not be eligible for the deduction provided under

this subparagraph (M);

(N) An amount equal to the amount of the deduction

used to compute the federal income tax credit for

restoration of substantial amounts held under claim of

right for the taxable year pursuant to Section 1341 of

the Internal Revenue Code of 1986;

(O) For taxable years 2001 and thereafter, for the

taxable year in which the bonus depreciation deduction

is taken on the taxpayer's federal income tax return

under subsection (k) of Section 168 of the Internal

Revenue Code and for each applicable taxable year

thereafter, an amount equal to "x", where:

(1) "y" equals the amount of the depreciation

deduction taken for the taxable year on the

taxpayer's federal income tax return on property

for which the bonus depreciation deduction was

taken in any year under subsection (k) of Section

168 of the Internal Revenue Code, but not including

the bonus depreciation deduction;

(2) for taxable years ending on or before

December 31, 2005, "x" equals "y" multiplied by 30

and then divided by 70 (or "y" multiplied by

0.429); and

(3) for taxable years ending after December

SB1544 Enrolled LRB095 10647 BDD 30874 b

Public Act 095-0233

089

Dept's Exhibit 2



31, 2005:

(i) for property on which a bonus

depreciation deduction of 30% of the adjusted

basis was taken, "x" equals "y" multiplied by

30 and then divided by 70 (or "y" multiplied by

0.429); and

(ii) for property on which a bonus

depreciation deduction of 50% of the adjusted

basis was taken, "x" equals "y" multiplied by

1.0.

The aggregate amount deducted under this

subparagraph in all taxable years for any one piece of

property may not exceed the amount of the bonus

depreciation deduction taken on that property on the

taxpayer's federal income tax return under subsection

(k) of Section 168 of the Internal Revenue Code. This

subparagraph (O) is exempt from the provisions of

Section 250;

(P) If the taxpayer sells, transfers, abandons, or

otherwise disposes of property for which the taxpayer

was required in any taxable year to make an addition

modification under subparagraph (D-5), then an amount

equal to that addition modification.

If the taxpayer continues to own property through

the last day of the last tax year for which the

taxpayer may claim a depreciation deduction for
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federal income tax purposes and for which the taxpayer

was required in any taxable year to make an addition

modification under subparagraph (D-5), then an amount

equal to that addition modification.

The taxpayer is allowed to take the deduction under

this subparagraph only once with respect to any one

piece of property.

This subparagraph (P) is exempt from the

provisions of Section 250;

(Q) The amount of (i) any interest income (net of

the deductions allocable thereto) taken into account

for the taxable year with respect to a transaction with

a taxpayer that is required to make an addition

modification with respect to such transaction under

Section 203(a)(2)(D-17), 203(b)(2)(E-12),

203(c)(2)(G-12), or 203(d)(2)(D-7), but not to exceed

the amount of such addition modification and (ii) any

income from intangible property (net of the deductions

allocable thereto) taken into account for the taxable

year with respect to a transaction with a taxpayer that

is required to make an addition modification with

respect to such transaction under Section

203(a)(2)(D-18), 203(b)(2)(E-13), 203(c)(2)(G-13), or

203(d)(2)(D-8), but not to exceed the amount of such

addition modification;

(R) An amount equal to the interest income taken
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into account for the taxable year (net of the

deductions allocable thereto) with respect to

transactions with (i) a foreign person who would be a

member of the taxpayer's unitary business group but for

the fact that the foreign person's business activity

outside the United States is 80% or more of that

person's total business activity and (ii) for taxable

years ending on or after December 31, 2008, to a person

who would be a member of the same unitary business

group but for the fact that the person is prohibited

under Section 1501(a)(27) from being included in the

unitary business group because he or she is ordinarily

required to apportion business income under different

subsections of Section 304, but not to exceed the

addition modification required to be made for the same

taxable year under Section 203(d)(2)(D-7) for interest

paid, accrued, or incurred, directly or indirectly, to

the same foreign person; and

(S) An amount equal to the income from intangible

property taken into account for the taxable year (net

of the deductions allocable thereto) with respect to

transactions with (i) a foreign person who would be a

member of the taxpayer's unitary business group but for

the fact that the foreign person's business activity

outside the United States is 80% or more of that

person's total business activity and (ii) for taxable
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years ending on or after December 31, 2008, to a person

who would be a member of the same unitary business

group but for the fact that the person is prohibited

under Section 1501(a)(27) from being included in the

unitary business group because he or she is ordinarily

required to apportion business income under different

subsections of Section 304, but not to exceed the

addition modification required to be made for the same

taxable year under Section 203(d)(2)(D-8) for

intangible expenses and costs paid, accrued, or

incurred, directly or indirectly, to the same foreign

person; and.

(FF) An amount equal to the income from insurance

premiums taken into account for the taxable year (net

of the deductions allocable thereto) with respect to

transactions with a person who would be a member of the

same unitary business group but for the fact that the

person is prohibited under Section 1501(a)(27) from

being included in the unitary business group because he

or she is ordinarily required to apportion business

income under different subsections of Section 304, but

not to exceed the addition modification required to be

made for the same taxable year under Section

203(a)(2)(D-18) for intangible expenses and costs

paid, accrued, or incurred, directly or indirectly, to

the same person.
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(e) Gross income; adjusted gross income; taxable income.

(1) In general. Subject to the provisions of paragraph

(2) and subsection (b) (3), for purposes of this Section

and Section 803(e), a taxpayer's gross income, adjusted

gross income, or taxable income for the taxable year shall

mean the amount of gross income, adjusted gross income or

taxable income properly reportable for federal income tax

purposes for the taxable year under the provisions of the

Internal Revenue Code. Taxable income may be less than

zero. However, for taxable years ending on or after

December 31, 1986, net operating loss carryforwards from

taxable years ending prior to December 31, 1986, may not

exceed the sum of federal taxable income for the taxable

year before net operating loss deduction, plus the excess

of addition modifications over subtraction modifications

for the taxable year. For taxable years ending prior to

December 31, 1986, taxable income may never be an amount in

excess of the net operating loss for the taxable year as

defined in subsections (c) and (d) of Section 172 of the

Internal Revenue Code, provided that when taxable income of

a corporation (other than a Subchapter S corporation),

trust, or estate is less than zero and addition

modifications, other than those provided by subparagraph

(E) of paragraph (2) of subsection (b) for corporations or

subparagraph (E) of paragraph (2) of subsection (c) for
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trusts and estates, exceed subtraction modifications, an

addition modification must be made under those

subparagraphs for any other taxable year to which the

taxable income less than zero (net operating loss) is

applied under Section 172 of the Internal Revenue Code or

under subparagraph (E) of paragraph (2) of this subsection

(e) applied in conjunction with Section 172 of the Internal

Revenue Code.

(2) Special rule. For purposes of paragraph (1) of this

subsection, the taxable income properly reportable for

federal income tax purposes shall mean:

(A) Certain life insurance companies. In the case

of a life insurance company subject to the tax imposed

by Section 801 of the Internal Revenue Code, life

insurance company taxable income, plus the amount of

distribution from pre-1984 policyholder surplus

accounts as calculated under Section 815a of the

Internal Revenue Code;

(B) Certain other insurance companies. In the case

of mutual insurance companies subject to the tax

imposed by Section 831 of the Internal Revenue Code,

insurance company taxable income;

(C) Regulated investment companies. In the case of

a regulated investment company subject to the tax

imposed by Section 852 of the Internal Revenue Code,

investment company taxable income;
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(D) Real estate investment trusts. In the case of a

real estate investment trust subject to the tax imposed

by Section 857 of the Internal Revenue Code, real

estate investment trust taxable income;

(E) Consolidated corporations. In the case of a

corporation which is a member of an affiliated group of

corporations filing a consolidated income tax return

for the taxable year for federal income tax purposes,

taxable income determined as if such corporation had

filed a separate return for federal income tax purposes

for the taxable year and each preceding taxable year

for which it was a member of an affiliated group. For

purposes of this subparagraph, the taxpayer's separate

taxable income shall be determined as if the election

provided by Section 243(b) (2) of the Internal Revenue

Code had been in effect for all such years;

(F) Cooperatives. In the case of a cooperative

corporation or association, the taxable income of such

organization determined in accordance with the

provisions of Section 1381 through 1388 of the Internal

Revenue Code;

(G) Subchapter S corporations. In the case of: (i)

a Subchapter S corporation for which there is in effect

an election for the taxable year under Section 1362 of

the Internal Revenue Code, the taxable income of such

corporation determined in accordance with Section
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1363(b) of the Internal Revenue Code, except that

taxable income shall take into account those items

which are required by Section 1363(b)(1) of the

Internal Revenue Code to be separately stated; and (ii)

a Subchapter S corporation for which there is in effect

a federal election to opt out of the provisions of the

Subchapter S Revision Act of 1982 and have applied

instead the prior federal Subchapter S rules as in

effect on July 1, 1982, the taxable income of such

corporation determined in accordance with the federal

Subchapter S rules as in effect on July 1, 1982; and

(H) Partnerships. In the case of a partnership,

taxable income determined in accordance with Section

703 of the Internal Revenue Code, except that taxable

income shall take into account those items which are

required by Section 703(a)(1) to be separately stated

but which would be taken into account by an individual

in calculating his taxable income.

(3) Recapture of business expenses on disposition of

asset or business. Notwithstanding any other law to the

contrary, if in prior years income from an asset or

business has been classified as business income and in a

later year is demonstrated to be non-business income, then

all expenses, without limitation, deducted in such later

year and in the 2 immediately preceding taxable years

related to that asset or business that generated the
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non-business income shall be added back and recaptured as

business income in the year of the disposition of the asset

or business. Such amount shall be apportioned to Illinois

using the greater of the apportionment fraction computed

for the business under Section 304 of this Act for the

taxable year or the average of the apportionment fractions

computed for the business under Section 304 of this Act for

the taxable year and for the 2 immediately preceding

taxable years.

(f) Valuation limitation amount.

(1) In general. The valuation limitation amount

referred to in subsections (a) (2) (G), (c) (2) (I) and

(d)(2) (E) is an amount equal to:

(A) The sum of the pre-August 1, 1969 appreciation

amounts (to the extent consisting of gain reportable

under the provisions of Section 1245 or 1250 of the

Internal Revenue Code) for all property in respect of

which such gain was reported for the taxable year; plus

(B) The lesser of (i) the sum of the pre-August 1,

1969 appreciation amounts (to the extent consisting of

capital gain) for all property in respect of which such

gain was reported for federal income tax purposes for

the taxable year, or (ii) the net capital gain for the

taxable year, reduced in either case by any amount of

such gain included in the amount determined under

subsection (a) (2) (F) or (c) (2) (H).
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(2) Pre-August 1, 1969 appreciation amount.

(A) If the fair market value of property referred

to in paragraph (1) was readily ascertainable on August

1, 1969, the pre-August 1, 1969 appreciation amount for

such property is the lesser of (i) the excess of such

fair market value over the taxpayer's basis (for

determining gain) for such property on that date

(determined under the Internal Revenue Code as in

effect on that date), or (ii) the total gain realized

and reportable for federal income tax purposes in

respect of the sale, exchange or other disposition of

such property.

(B) If the fair market value of property referred

to in paragraph (1) was not readily ascertainable on

August 1, 1969, the pre-August 1, 1969 appreciation

amount for such property is that amount which bears the

same ratio to the total gain reported in respect of the

property for federal income tax purposes for the

taxable year, as the number of full calendar months in

that part of the taxpayer's holding period for the

property ending July 31, 1969 bears to the number of

full calendar months in the taxpayer's entire holding

period for the property.

(C) The Department shall prescribe such

regulations as may be necessary to carry out the

purposes of this paragraph.
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(g) Double deductions. Unless specifically provided

otherwise, nothing in this Section shall permit the same item

to be deducted more than once.

(h) Legislative intention. Except as expressly provided by

this Section there shall be no modifications or limitations on

the amounts of income, gain, loss or deduction taken into

account in determining gross income, adjusted gross income or

taxable income for federal income tax purposes for the taxable

year, or in the amount of such items entering into the

computation of base income and net income under this Act for

such taxable year, whether in respect of property values as of

August 1, 1969 or otherwise.

(Source: P.A. 93-812, eff. 7-26-04; 93-840, eff. 7-30-04;

94-776, eff. 5-19-06; 94-789, eff. 5-19-06; 94-1021, eff.

7-12-06; 94-1074, eff. 12-26-06; revised 1-2-07.)

(35 ILCS 5/205) (from Ch. 120, par. 2-205)

Sec. 205. Exempt organizations.

(a) Charitable, etc. organizations. The base income of an

organization which is exempt from the federal income tax by

reason of Section 501(a) of the Internal Revenue Code shall not

be determined under section 203 of this Act, but shall be its

unrelated business taxable income as determined under section

512 of the Internal Revenue Code, without any deduction for the
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tax imposed by this Act. The standard exemption provided by

section 204 of this Act shall not be allowed in determining the

net income of an organization to which this subsection applies.

(b) Partnerships. A partnership as such shall not be

subject to the tax imposed by subsection 201 (a) and (b) of

this Act, but shall be subject to the replacement tax imposed

by subsection 201 (c) and (d) of this Act and shall compute its

base income as described in subsection (d) of Section 203 of

this Act. For taxable years ending on or after December 31,

2004, an investment partnership, as defined in Section

1501(a)(11.5) of this Act, shall not be subject to the tax

imposed by subsections (c) and (d) of Section 201 of this Act.

A partnership shall file such returns and other information at

such time and in such manner as may be required under Article 5

of this Act. The partners in a partnership shall be liable for

the replacement tax imposed by subsection 201 (c) and (d) of

this Act on such partnership, to the extent such tax is not

paid by the partnership, as provided under the laws of Illinois

governing the liability of partners for the obligations of a

partnership. Persons carrying on business as partners shall be

liable for the tax imposed by subsection 201 (a) and (b) of

this Act only in their separate or individual capacities.

(c) Subchapter S corporations. A Subchapter S corporation

shall not be subject to the tax imposed by subsection 201 (a)

and (b) of this Act but shall be subject to the replacement tax

imposed by subsection 201 (c) and (d) of this Act and shall
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file such returns and other information at such time and in

such manner as may be required under Article 5 of this Act.

(d) Combat zone death. An individual relieved from the

federal income tax for any taxable year by reason of section

692 of the Internal Revenue Code shall not be subject to the

tax imposed by this Act for such taxable year.

(e) Certain trusts. A common trust fund described in

Section 584 of the Internal Revenue Code, and any other trust

to the extent that the grantor is treated as the owner thereof

under sections 671 through 678 of the Internal Revenue Code

shall not be subject to the tax imposed by this Act.

(f) Certain business activities. A person not otherwise

subject to the tax imposed by this Act shall not become subject

to the tax imposed by this Act by reason of:

(1) that person's ownership of tangible personal

property located at the premises of a printer in this State

with which the person has contracted for printing, or

(2) activities of the person's employees or agents

located solely at the premises of a printer and related to

quality control, distribution, or printing services

performed by a printer in the State with which the person

has contracted for printing.

(g) A nonprofit risk organization that holds a certificate

of authority under Article VIID of the Illinois Insurance Code

is exempt from the tax imposed under this Act with respect to

its activities or operations in furtherance of the powers
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conferred upon it under that Article VIID of the Illinois

Insurance Code.

(Source: P.A. 93-840, eff. 7-30-04; 93-918, eff. 1-1-05;

revised 10-25-04.)

(35 ILCS 5/207) (from Ch. 120, par. 2-207)

Sec. 207. Net Losses.

(a) If after applying all of the (i) modifications provided

for in paragraph (2) of Section 203(b), paragraph (2) of

Section 203(c) and paragraph (2) of Section 203(d) and (ii) the

allocation and apportionment provisions of Article 3 of this

Act and subsection (c) of this Section, the taxpayer's net

income results in a loss;

(1) for any taxable year ending prior to December 31,

1999, such loss shall be allowed as a carryover or

carryback deduction in the manner allowed under Section 172

of the Internal Revenue Code;

(2) for any taxable year ending on or after December

31, 1999 and prior to December 31, 2003, such loss shall be

allowed as a carryback to each of the 2 taxable years

preceding the taxable year of such loss and shall be a net

operating loss carryover to each of the 20 taxable years

following the taxable year of such loss; and

(3) for any taxable year ending on or after December

31, 2003, such loss shall be allowed as a net operating

loss carryover to each of the 12 taxable years following
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the taxable year of such loss.

(a-5) Election to relinquish carryback and order of

application of losses.

(A) For losses incurred in tax years ending prior

to December 31, 2003, the taxpayer may elect to

relinquish the entire carryback period with respect to

such loss. Such election shall be made in the form and

manner prescribed by the Department and shall be made

by the due date (including extensions of time) for

filing the taxpayer's return for the taxable year in

which such loss is incurred, and such election, once

made, shall be irrevocable.

(B) The entire amount of such loss shall be carried

to the earliest taxable year to which such loss may be

carried. The amount of such loss which shall be carried

to each of the other taxable years shall be the excess,

if any, of the amount of such loss over the sum of the

deductions for carryback or carryover of such loss

allowable for each of the prior taxable years to which

such loss may be carried.

(b) Any loss determined under subsection (a) of this

Section must be carried back or carried forward in the same

manner for purposes of subsections (a) and (b) of Section 201

of this Act as for purposes of subsections (c) and (d) of

Section 201 of this Act.

(c) Notwithstanding any other provision of this Act, for
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each taxable year ending on or after December 31, 2008, for

purposes of computing the loss for the taxable year under

subsection (a) of this Section and the deduction taken into

account for the taxable year for a net operating loss carryover

under paragraphs (1), (2), and (3) of subsection (a) of this

Section, the loss and net operating loss carryover shall be

reduced in an amount equal to the reduction to the net

operating loss and net operating loss carryover to the taxable

year, respectively, required under Section 108(b)(2)(A) of the

Internal Revenue Code, multiplied by a fraction, the numerator

of which is the amount of discharge of indebtedness income that

is excluded from gross income for the taxable year (but only if

the taxable year ends on or after December 31, 2008) under

Section 108(a) of the Internal Revenue Code and that would have

been allocated and apportioned to this State under Article 3 of

this Act but for that exclusion, and the denominator of which

is the total amount of discharge of indebtedness income

excluded from gross income under Section 108(a) of the Internal

Revenue Code for the taxable year. The reduction required under

this subsection (c) shall be made after the determination of

Illinois net income for the taxable year in which the

indebtedness is discharged.

(Source: P.A. 93-29, eff. 6-20-03.)

(35 ILCS 5/304) (from Ch. 120, par. 3-304)

Sec. 304. Business income of persons other than residents.
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(a) In general. The business income of a person other than

a resident shall be allocated to this State if such person's

business income is derived solely from this State. If a person

other than a resident derives business income from this State

and one or more other states, then, for tax years ending on or

before December 30, 1998, and except as otherwise provided by

this Section, such person's business income shall be

apportioned to this State by multiplying the income by a

fraction, the numerator of which is the sum of the property

factor (if any), the payroll factor (if any) and 200% of the

sales factor (if any), and the denominator of which is 4

reduced by the number of factors other than the sales factor

which have a denominator of zero and by an additional 2 if the

sales factor has a denominator of zero. For tax years ending on

or after December 31, 1998, and except as otherwise provided by

this Section, persons other than residents who derive business

income from this State and one or more other states shall

compute their apportionment factor by weighting their

property, payroll, and sales factors as provided in subsection

(h) of this Section.

(1) Property factor.

(A) The property factor is a fraction, the numerator of

which is the average value of the person's real and

tangible personal property owned or rented and used in the

trade or business in this State during the taxable year and

the denominator of which is the average value of all the
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person's real and tangible personal property owned or

rented and used in the trade or business during the taxable

year.

(B) Property owned by the person is valued at its

original cost. Property rented by the person is valued at 8

times the net annual rental rate. Net annual rental rate is

the annual rental rate paid by the person less any annual

rental rate received by the person from sub-rentals.

(C) The average value of property shall be determined

by averaging the values at the beginning and ending of the

taxable year but the Director may require the averaging of

monthly values during the taxable year if reasonably

required to reflect properly the average value of the

person's property.

(2) Payroll factor.

(A) The payroll factor is a fraction, the numerator of

which is the total amount paid in this State during the

taxable year by the person for compensation, and the

denominator of which is the total compensation paid

everywhere during the taxable year.

(B) Compensation is paid in this State if:

(i) The individual's service is performed entirely

within this State;

(ii) The individual's service is performed both

within and without this State, but the service

performed without this State is incidental to the
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individual's service performed within this State; or

(iii) Some of the service is performed within this

State and either the base of operations, or if there is

no base of operations, the place from which the service

is directed or controlled is within this State, or the

base of operations or the place from which the service

is directed or controlled is not in any state in which

some part of the service is performed, but the

individual's residence is in this State.

(iv) Compensation paid to nonresident professional

athletes.

(a) General. The Illinois source income of a

nonresident individual who is a member of a

professional athletic team includes the portion of the

individual's total compensation for services performed

as a member of a professional athletic team during the

taxable year which the number of duty days spent within

this State performing services for the team in any

manner during the taxable year bears to the total

number of duty days spent both within and without this

State during the taxable year.

(b) Travel days. Travel days that do not involve

either a game, practice, team meeting, or other similar

team event are not considered duty days spent in this

State. However, such travel days are considered in the

total duty days spent both within and without this
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State.

(c) Definitions. For purposes of this subpart

(iv):

(1) The term "professional athletic team"

includes, but is not limited to, any professional

baseball, basketball, football, soccer, or hockey

team.

(2) The term "member of a professional

athletic team" includes those employees who are

active players, players on the disabled list, and

any other persons required to travel and who travel

with and perform services on behalf of a

professional athletic team on a regular basis.

This includes, but is not limited to, coaches,

managers, and trainers.

(3) Except as provided in items (C) and (D) of

this subpart (3), the term "duty days" means all

days during the taxable year from the beginning of

the professional athletic team's official

pre-season training period through the last game

in which the team competes or is scheduled to

compete. Duty days shall be counted for the year in

which they occur, including where a team's

official pre-season training period through the

last game in which the team competes or is

scheduled to compete, occurs during more than one
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tax year.

(A) Duty days shall also include days on

which a member of a professional athletic team

performs service for a team on a date that does

not fall within the foregoing period (e.g.,

participation in instructional leagues, the

"All Star Game", or promotional "caravans").

Performing a service for a professional

athletic team includes conducting training and

rehabilitation activities, when such

activities are conducted at team facilities.

(B) Also included in duty days are game

days, practice days, days spent at team

meetings, promotional caravans, preseason

training camps, and days served with the team

through all post-season games in which the team

competes or is scheduled to compete.

(C) Duty days for any person who joins a

team during the period from the beginning of

the professional athletic team's official

pre-season training period through the last

game in which the team competes, or is

scheduled to compete, shall begin on the day

that person joins the team. Conversely, duty

days for any person who leaves a team during

this period shall end on the day that person
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leaves the team. Where a person switches teams

during a taxable year, a separate duty-day

calculation shall be made for the period the

person was with each team.

(D) Days for which a member of a

professional athletic team is not compensated

and is not performing services for the team in

any manner, including days when such member of

a professional athletic team has been

suspended without pay and prohibited from

performing any services for the team, shall not

be treated as duty days.

(E) Days for which a member of a

professional athletic team is on the disabled

list and does not conduct rehabilitation

activities at facilities of the team, and is

not otherwise performing services for the team

in Illinois, shall not be considered duty days

spent in this State. All days on the disabled

list, however, are considered to be included in

total duty days spent both within and without

this State.

(4) The term "total compensation for services

performed as a member of a professional athletic

team" means the total compensation received during

the taxable year for services performed:
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(A) from the beginning of the official

pre-season training period through the last

game in which the team competes or is scheduled

to compete during that taxable year; and

(B) during the taxable year on a date which

does not fall within the foregoing period

(e.g., participation in instructional leagues,

the "All Star Game", or promotional caravans).

This compensation shall include, but is not

limited to, salaries, wages, bonuses as described

in this subpart, and any other type of compensation

paid during the taxable year to a member of a

professional athletic team for services performed

in that year. This compensation does not include

strike benefits, severance pay, termination pay,

contract or option year buy-out payments,

expansion or relocation payments, or any other

payments not related to services performed for the

team.

For purposes of this subparagraph, "bonuses"

included in "total compensation for services

performed as a member of a professional athletic

team" subject to the allocation described in

Section 302(c)(1) are: bonuses earned as a result

of play (i.e., performance bonuses) during the

season, including bonuses paid for championship,
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playoff or "bowl" games played by a team, or for

selection to all-star league or other honorary

positions; and bonuses paid for signing a

contract, unless the payment of the signing bonus

is not conditional upon the signee playing any

games for the team or performing any subsequent

services for the team or even making the team, the

signing bonus is payable separately from the

salary and any other compensation, and the signing

bonus is nonrefundable.

(3) Sales factor.

(A) The sales factor is a fraction, the numerator of

which is the total sales of the person in this State during

the taxable year, and the denominator of which is the total

sales of the person everywhere during the taxable year.

(B) Sales of tangible personal property are in this

State if:

(i) The property is delivered or shipped to a

purchaser, other than the United States government,

within this State regardless of the f. o. b. point or

other conditions of the sale; or

(ii) The property is shipped from an office, store,

warehouse, factory or other place of storage in this

State and either the purchaser is the United States

government or the person is not taxable in the state of

the purchaser; provided, however, that premises owned
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or leased by a person who has independently contracted

with the seller for the printing of newspapers,

periodicals or books shall not be deemed to be an

office, store, warehouse, factory or other place of

storage for purposes of this Section. Sales of tangible

personal property are not in this State if the seller

and purchaser would be members of the same unitary

business group but for the fact that either the seller

or purchaser is a person with 80% or more of total

business activity outside of the United States and the

property is purchased for resale.

(B-1) Patents, copyrights, trademarks, and similar

items of intangible personal property.

(i) Gross receipts from the licensing, sale, or

other disposition of a patent, copyright, trademark,

or similar item of intangible personal property are in

this State to the extent the item is utilized in this

State during the year the gross receipts are included

in gross income.

(ii) Place of utilization.

(I) A patent is utilized in a state to the

extent that it is employed in production,

fabrication, manufacturing, or other processing in

the state or to the extent that a patented product

is produced in the state. If a patent is utilized

in more than one state, the extent to which it is
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utilized in any one state shall be a fraction equal

to the gross receipts of the licensee or purchaser

from sales or leases of items produced,

fabricated, manufactured, or processed within that

state using the patent and of patented items

produced within that state, divided by the total of

such gross receipts for all states in which the

patent is utilized.

(II) A copyright is utilized in a state to the

extent that printing or other publication

originates in the state. If a copyright is utilized

in more than one state, the extent to which it is

utilized in any one state shall be a fraction equal

to the gross receipts from sales or licenses of

materials printed or published in that state

divided by the total of such gross receipts for all

states in which the copyright is utilized.

(III) Trademarks and other items of intangible

personal property governed by this paragraph (B-1)

are utilized in the state in which the commercial

domicile of the licensee or purchaser is located.

(iii) If the state of utilization of an item of

property governed by this paragraph (B-1) cannot be

determined from the taxpayer's books and records or

from the books and records of any person related to the

taxpayer within the meaning of Section 267(b) of the
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Internal Revenue Code, 26 U.S.C. 267, the gross

receipts attributable to that item shall be excluded

from both the numerator and the denominator of the

sales factor.

(B-2) Gross receipts from the license, sale, or other

disposition of patents, copyrights, trademarks, and

similar items of intangible personal property may be

included in the numerator or denominator of the sales

factor only if gross receipts from licenses, sales, or

other disposition of such items comprise more than 50% of

the taxpayer's total gross receipts included in gross

income during the tax year and during each of the 2

immediately preceding tax years; provided that, when a

taxpayer is a member of a unitary business group, such

determination shall be made on the basis of the gross

receipts of the entire unitary business group.

(C) For taxable years ending before December 31, 2008,

sales Sales, other than sales governed by paragraphs (B),

and (B-1), and (B-2), are in this State if:

(i) The income-producing activity is performed in

this State; or

(ii) The income-producing activity is performed

both within and without this State and a greater

proportion of the income-producing activity is

performed within this State than without this State,

based on performance costs.
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(C-5) For taxable years ending on or after December 31,

2008, sales, other than sales governed by paragraphs (B),

(B-1), and (B-2), are in this State if the purchaser is in

this State or the sale is otherwise attributable to this

State's marketplace. The following examples are

illustrative:

(i) Sales from the sale or lease of real property

are in this State if the property is located in this

State.

(ii) Sales from the lease or rental of tangible

personal property are in this State if the property is

located in this State during the rental period. Sales

from the lease or rental of tangible personal property

that is characteristically moving property, including,

but not limited to, motor vehicles, rolling stock,

aircraft, vessels, or mobile equipment are in this

State to the extent that the property is used in this

State.

(iii) Sales of intangible personal property are in

this State if the purchaser realizes benefit from the

property in this State. If the purchaser realizes

benefit from the property both within and without this

State, the gross receipts from the sale shall be

divided among those states in which the taxpayer is

taxable in proportion to the benefit in each state. If

the proportionate benefit in this State cannot be
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determined, the sale shall be excluded from both the

numerator and the denominator of the sales factor.

(iv) Sales of services are in this State if the

benefit of the service is realized in this State. If

the benefit of the service is realized both within and

without this State, the gross receipts from the sale

shall be divided among those states in which the

taxpayer is taxable in proportion to the benefit of

service realized in each state. If the proportionate

benefit in this State cannot be determined, the sale

shall be excluded from both the numerator and the

denominator of the sales factor. The Department may

adopt rules prescribing where the benefit of specific

types of service, including, but not limited to,

telecommunications, broadcast, cable, advertising,

publishing, and utility service, is realized.

(D) For taxable years ending on or after December 31,

1995, the following items of income shall not be included

in the numerator or denominator of the sales factor:

dividends; amounts included under Section 78 of the

Internal Revenue Code; and Subpart F income as defined in

Section 952 of the Internal Revenue Code. No inference

shall be drawn from the enactment of this paragraph (D) in

construing this Section for taxable years ending before

December 31, 1995.

(E) Paragraphs (B-1) and (B-2) shall apply to tax years
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ending on or after December 31, 1999, provided that a

taxpayer may elect to apply the provisions of these

paragraphs to prior tax years. Such election shall be made

in the form and manner prescribed by the Department, shall

be irrevocable, and shall apply to all tax years; provided

that, if a taxpayer's Illinois income tax liability for any

tax year, as assessed under Section 903 prior to January 1,

1999, was computed in a manner contrary to the provisions

of paragraphs (B-1) or (B-2), no refund shall be payable to

the taxpayer for that tax year to the extent such refund is

the result of applying the provisions of paragraph (B-1) or

(B-2) retroactively. In the case of a unitary business

group, such election shall apply to all members of such

group for every tax year such group is in existence, but

shall not apply to any taxpayer for any period during which

that taxpayer is not a member of such group.

(b) Insurance companies.

(1) In general. Except as otherwise provided by

paragraph (2), business income of an insurance company for

a taxable year shall be apportioned to this State by

multiplying such income by a fraction, the numerator of

which is the direct premiums written for insurance upon

property or risk in this State, and the denominator of

which is the direct premiums written for insurance upon

property or risk everywhere. For purposes of this

subsection, the term "direct premiums written" means the
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total amount of direct premiums written, assessments and

annuity considerations as reported for the taxable year on

the annual statement filed by the company with the Illinois

Director of Insurance in the form approved by the National

Convention of Insurance Commissioners or such other form as

may be prescribed in lieu thereof.

(2) Reinsurance. If the principal source of premiums

written by an insurance company consists of premiums for

reinsurance accepted by it, the business income of such

company shall be apportioned to this State by multiplying

such income by a fraction, the numerator of which is the

sum of (i) direct premiums written for insurance upon

property or risk in this State, plus (ii) premiums written

for reinsurance accepted in respect of property or risk in

this State, and the denominator of which is the sum of

(iii) direct premiums written for insurance upon property

or risk everywhere, plus (iv) premiums written for

reinsurance accepted in respect of property or risk

everywhere. For taxable years ending before December 31,

2008, for purposes of this paragraph, premiums written for

reinsurance accepted in respect of property or risk in this

State, whether or not otherwise determinable, may, at the

election of the company, be determined on the basis of the

proportion which premiums written for reinsurance accepted

from companies commercially domiciled in Illinois bears to

premiums written for reinsurance accepted from all
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sources, or, alternatively, in the proportion which the sum

of the direct premiums written for insurance upon property

or risk in this State by each ceding company from which

reinsurance is accepted bears to the sum of the total

direct premiums written by each such ceding company for the

taxable year.

(c) Financial organizations.

(1) In general. For taxable years ending before

December 31, 2008, business Business income of a financial

organization shall be apportioned to this State by

multiplying such income by a fraction, the numerator of

which is its business income from sources within this

State, and the denominator of which is its business income

from all sources. For the purposes of this subsection, the

business income of a financial organization from sources

within this State is the sum of the amounts referred to in

subparagraphs (A) through (E) following, but excluding the

adjusted income of an international banking facility as

determined in paragraph (2):

(A) Fees, commissions or other compensation for

financial services rendered within this State;

(B) Gross profits from trading in stocks, bonds or

other securities managed within this State;

(C) Dividends, and interest from Illinois

customers, which are received within this State;

(D) Interest charged to customers at places of
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business maintained within this State for carrying

debit balances of margin accounts, without deduction

of any costs incurred in carrying such accounts; and

(E) Any other gross income resulting from the

operation as a financial organization within this

State. In computing the amounts referred to in

paragraphs (A) through (E) of this subsection, any

amount received by a member of an affiliated group

(determined under Section 1504(a) of the Internal

Revenue Code but without reference to whether any such

corporation is an "includible corporation" under

Section 1504(b) of the Internal Revenue Code) from

another member of such group shall be included only to

the extent such amount exceeds expenses of the

recipient directly related thereto.

(2) International Banking Facility. For taxable years

ending before December 31, 2008:

(A) Adjusted Income. The adjusted income of an

international banking facility is its income reduced

by the amount of the floor amount.

(B) Floor Amount. The floor amount shall be the

amount, if any, determined by multiplying the income of

the international banking facility by a fraction, not

greater than one, which is determined as follows:

(i) The numerator shall be:

The average aggregate, determined on a

SB1544 Enrolled LRB095 10647 BDD 30874 b

Public Act 095-0233

122

Dept's Exhibit 2



quarterly basis, of the financial organization's

loans to banks in foreign countries, to foreign

domiciled borrowers (except where secured

primarily by real estate) and to foreign

governments and other foreign official

institutions, as reported for its branches,

agencies and offices within the state on its

"Consolidated Report of Condition", Schedule A,

Lines 2.c., 5.b., and 7.a., which was filed with

the Federal Deposit Insurance Corporation and

other regulatory authorities, for the year 1980,

minus

The average aggregate, determined on a

quarterly basis, of such loans (other than loans of

an international banking facility), as reported by

the financial institution for its branches,

agencies and offices within the state, on the

corresponding Schedule and lines of the

Consolidated Report of Condition for the current

taxable year, provided, however, that in no case

shall the amount determined in this clause (the

subtrahend) exceed the amount determined in the

preceding clause (the minuend); and

(ii) the denominator shall be the average

aggregate, determined on a quarterly basis, of the

international banking facility's loans to banks in
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foreign countries, to foreign domiciled borrowers

(except where secured primarily by real estate)

and to foreign governments and other foreign

official institutions, which were recorded in its

financial accounts for the current taxable year.

(C) Change to Consolidated Report of Condition and

in Qualification. In the event the Consolidated Report

of Condition which is filed with the Federal Deposit

Insurance Corporation and other regulatory authorities

is altered so that the information required for

determining the floor amount is not found on Schedule

A, lines 2.c., 5.b. and 7.a., the financial institution

shall notify the Department and the Department may, by

regulations or otherwise, prescribe or authorize the

use of an alternative source for such information. The

financial institution shall also notify the Department

should its international banking facility fail to

qualify as such, in whole or in part, or should there

be any amendment or change to the Consolidated Report

of Condition, as originally filed, to the extent such

amendment or change alters the information used in

determining the floor amount.

(3) For taxable years ending on or after December 31,

2008, the business income of a financial organization shall

be apportioned to this State by multiplying such income by

a fraction, the numerator of which is its gross receipts
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from sources in this State or otherwise attributable to

this State's marketplace and the denominator of which is

its gross receipts everywhere during the taxable year.

"Gross receipts" for purposes of this subparagraph (3)

means gross income, including net taxable gain on

disposition of assets, including securities and money

market instruments, when derived from transactions and

activities in the regular course of the financial

organization's trade or business. If a person derives

business income from activities in addition to the

provision of financial services, this subparagraph (3)

shall apply only to its business income from financial

services, and its other business income shall be

apportioned to this State under the applicable provisions

of this Section. The following examples are illustrative:

(i) Receipts from the lease or rental of real or

tangible personal property are in this State if the

property is located in this State during the rental

period. Receipts from the lease or rental of tangible

personal property that is characteristically moving

property, including, but not limited to, motor

vehicles, rolling stock, aircraft, vessels, or mobile

equipment are from sources in this State to the extent

that the property is used in this State.

(ii) Interest income, commissions, fees, gains on

disposition, and other receipts from assets in the
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nature of loans that are secured primarily by real

estate or tangible personal property are from sources

in this State if the security is located in this State.

(iii) Interest income, commissions, fees, gains on

disposition, and other receipts from consumer loans

that are not secured by real or tangible personal

property are from sources in this State if the debtor

is a resident of this State.

(iv) Interest income, commissions, fees, gains on

disposition, and other receipts from commercial loans

and installment obligations that are not secured by

real or tangible personal property are from sources in

this State if the proceeds of the loan are to be

applied in this State. If it cannot be determined where

the funds are to be applied, the income and receipts

are from sources in this State if the office of the

borrower from which the loan was negotiated in the

regular course of business is located in this State. If

the location of this office cannot be determined, the

income and receipts shall be excluded from the

numerator and denominator of the sales factor.

(v) Interest income, fees, gains on disposition,

service charges, merchant discount income, and other

receipts from credit card receivables are from sources

in this State if the card charges are regularly billed

to a customer in this State.
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(vi) Receipts from the performance of services,

including, but not limited to, fiduciary, advisory,

and brokerage services, are in this State if the

benefit of the service is realized in this State. If

the benefit of the service is realized both within and

without this State, the gross receipts from the sale

shall be divided among those states in which the

taxpayer is taxable in proportion to the benefit of

service realized in each state. If the proportionate

benefit in this State cannot be determined, the sale

shall be excluded from both the numerator and the

denominator of the gross receipts factor.

(vii) Receipts from the issuance of travelers

checks and money orders are from sources in this State

if the checks and money orders are issued from a

location within this State.

(viii) In the case of a financial organization that

accepts deposits, receipts from investments and from

money market instruments are apportioned to this State

based on the ratio that the total deposits of the

financial organization (including all members of the

financial organization's unitary group) from this

State, its residents, (including businesses with an

office or other place of business in this State), and

its political subdivisions, agencies, and

instrumentalities bear to total deposits everywhere.
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For purposes of this subdivision, deposits must be

attributed to this State under the preceding sentence,

whether or not the deposits are accepted or maintained

by the financial organization at locations within this

State. In the case of a financial organization that

does not accept deposits, receipts from investments in

securities and from money market instruments shall be

excluded from the numerator and the denominator of the

gross receipts factor.

(4) As used in subparagraph (3), "deposit" includes but

is not limited to:

(i) the unpaid balance of money or its equivalent

received or held by a financial institution in the

usual course of business and for which it has given or

is obligated to give credit, either conditionally or

unconditionally, to a commercial, checking, savings,

time, or thrift account whether or not advance notice

is required to withdraw the credited funds, or which is

evidenced by its certificate of deposit, thrift

certificate, investment certificate, or certificate of

indebtedness, or other similar name, or a check or

draft drawn against a deposit account and certified by

the financial organization, or a letter of credit or a

traveler's check on which the financial organization

is primarily liable. However, without limiting the

generality of the term "money or its equivalent", any

SB1544 Enrolled LRB095 10647 BDD 30874 b

Public Act 095-0233

128

Dept's Exhibit 2



such account or instrument must be regarded as

evidencing the receipt of the equivalent of money when

credited or issued in exchange for checks or drafts or

for a promissory note upon which the person obtaining

the credit or instrument is primarily or secondarily

liable, or for a charge against a deposit account, or

in settlement of checks, drafts, or other instruments

forwarded to the bank for collection;

(ii) trust funds received or held by the financial

organization, whether held in the trust department or

held or deposited in any other department of the

financial organization;

(iii) money received or held by a financial

organization, or the credit given for money or its

equivalent received or held by a financial

organization, in the usual course of business for a

special or specific purpose, regardless of the legal

relationship so established. Under this paragraph,

"deposit" includes, but is not limited to, escrow

funds, funds held as security for an obligation due to

the financial organization or others, including funds

held as dealers reserves, or for securities loaned by

the financial organization, funds deposited by a

debtor to meet maturing obligations, funds deposited

as advance payment on subscriptions to United States

government securities, funds held for distribution or
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purchase of securities, funds held to meet its

acceptances or letters of credit, and withheld taxes.

It does not include funds received by the financial

organization for immediate application to the

reduction of an indebtedness to the receiving

financial organization, or under condition that the

receipt of the funds immediately reduces or

extinguishes the indebtedness;

(iv) outstanding drafts, including advice of

another financial organization, cashier's checks,

money orders, or other officer's checks issued in the

usual course of business for any purpose, but not

including those issued in payment for services,

dividends, or purchases or other costs or expenses of

the financial organization itself; and

(v) money or its equivalent held as a credit

balance by a financial organization on behalf of its

customer if the entity is engaged in soliciting and

holding such balances in the regular course of its

business.

(5) As used in subparagraph (3), "money market

instruments" includes but is not limited to:

(i) Interest-bearing deposits, federal funds sold

and securities purchased under agreements to resell,

commercial paper, banker's acceptances, and purchased

certificates of deposit and similar instruments to the
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extent that the instruments are reflected as assets

under generally accepted accounting principles.

"Securities" means corporate stock, bonds, and

other securities (including, for purposes of taxation

of gains on securities and for purchases under

agreements to resell, United States Treasury

securities, obligations of United States government

agencies and corporations, obligations of state and

political subdivisions, the interest on which is

exempt from Illinois income tax), participations in

securities backed by mortgages held by United States or

state government agencies, loan-backed securities, and

similar investments to the extent the investments are

reflected as assets under generally accepted

accounting principles.

(ii) For purposes of subparagraph (3), "money

market instruments" shall include investments in

investment partnerships, trusts, pools, funds,

investment companies, or any similar entity in

proportion to the investment of the entity in money

market instruments, and "securities" shall include

investments in investment partnerships, trusts, pools,

funds, investment companies, or any similar entity in

proportion to the investment of the entity in

securities.

(d) Transportation services. For taxable years ending
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before December 31, 2008, business Business income derived from

furnishing transportation services shall be apportioned to

this State in accordance with paragraphs (1) and (2):

(1) Such business income (other than that derived from

transportation by pipeline) shall be apportioned to this

State by multiplying such income by a fraction, the

numerator of which is the revenue miles of the person in

this State, and the denominator of which is the revenue

miles of the person everywhere. For purposes of this

paragraph, a revenue mile is the transportation of 1

passenger or 1 net ton of freight the distance of 1 mile

for a consideration. Where a person is engaged in the

transportation of both passengers and freight, the

fraction above referred to shall be determined by means of

an average of the passenger revenue mile fraction and the

freight revenue mile fraction, weighted to reflect the

person's

(A) relative railway operating income from total

passenger and total freight service, as reported to the

Interstate Commerce Commission, in the case of

transportation by railroad, and

(B) relative gross receipts from passenger and

freight transportation, in case of transportation

other than by railroad.

(2) Such business income derived from transportation

by pipeline shall be apportioned to this State by
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multiplying such income by a fraction, the numerator of

which is the revenue miles of the person in this State, and

the denominator of which is the revenue miles of the person

everywhere. For the purposes of this paragraph, a revenue

mile is the transportation by pipeline of 1 barrel of oil,

1,000 cubic feet of gas, or of any specified quantity of

any other substance, the distance of 1 mile for a

consideration.

(3) For taxable years ending on or after December 31,

2008, business income derived from providing

transportation services other than airline services shall

be apportioned to this State by using a fraction, (a) the

numerator of which shall be (i) all receipts from any

movement or shipment of people, goods, mail, oil, gas, or

any other substance (other than by airline) that both

originates and terminates in this State, plus (ii) that

portion of the person's gross receipts from movements or

shipments of people, goods, mail, oil, gas, or any other

substance (other than by airline) passing through, into, or

out of this State, that is determined by the ratio that the

miles traveled in this State bears to total miles from

point of origin to point of destination and (b) the

denominator of which shall be all revenue derived from the

movement or shipment of people, goods, mail, oil, gas, or

any other substance (other than by airline). If a person

derives business income from activities in addition to the
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provision of transportation services (other than by

airline), this subsection shall apply only to its business

income from transportation services and its other business

income shall be apportioned to this State according to the

applicable provisions of this Section.

(4) For taxable years ending on or after December 31,

2008, business income derived from providing airline

services shall be apportioned to this State by using a

fraction, (a) the numerator of which shall be arrivals of

aircraft to and departures from this State weighted as to

cost of aircraft by type and (b) the denominator of which

shall be total arrivals and departures of aircraft weighted

as to cost of aircraft by type. If a person derives

business income from activities in addition to the

provision of airline services, this subsection shall apply

only to its business income from airline services and its

other business income shall be apportioned to this State

under the applicable provisions of this Section.

(e) Combined apportionment. Where 2 or more persons are

engaged in a unitary business as described in subsection

(a)(27) of Section 1501, a part of which is conducted in this

State by one or more members of the group, the business income

attributable to this State by any such member or members shall

be apportioned by means of the combined apportionment method.

(f) Alternative allocation. If the allocation and

apportionment provisions of subsections (a) through (e) and of
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subsection (h) do not fairly represent the extent of a person's

business activity in this State, the person may petition for,

or the Director may, without a petition, permit or require, in

respect of all or any part of the person's business activity,

if reasonable:

(1) Separate accounting;

(2) The exclusion of any one or more factors;

(3) The inclusion of one or more additional factors

which will fairly represent the person's business

activities in this State; or

(4) The employment of any other method to effectuate an

equitable allocation and apportionment of the person's

business income.

(g) Cross reference. For allocation of business income by

residents, see Section 301(a).

(h) For tax years ending on or after December 31, 1998, the

apportionment factor of persons who apportion their business

income to this State under subsection (a) shall be equal to:

(1) for tax years ending on or after December 31, 1998

and before December 31, 1999, 16 2/3% of the property

factor plus 16 2/3% of the payroll factor plus 66 2/3% of

the sales factor;

(2) for tax years ending on or after December 31, 1999

and before December 31, 2000, 8 1/3% of the property factor

plus 8 1/3% of the payroll factor plus 83 1/3% of the sales

factor;
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(3) for tax years ending on or after December 31, 2000,

the sales factor.

If, in any tax year ending on or after December 31, 1998 and

before December 31, 2000, the denominator of the payroll,

property, or sales factor is zero, the apportionment factor

computed in paragraph (1) or (2) of this subsection for that

year shall be divided by an amount equal to 100% minus the

percentage weight given to each factor whose denominator is

equal to zero.

(Source: P.A. 94-247, eff. 1-1-06.)

(35 ILCS 5/502) (from Ch. 120, par. 5-502)

Sec. 502. Returns and notices.

(a) In general. A return with respect to the taxes imposed

by this Act shall be made by every person for any taxable year:

(1) for which such person is liable for a tax imposed

by this Act, or

(2) in the case of a resident or in the case of a

corporation which is qualified to do business in this

State, for which such person is required to make a federal

income tax return, regardless of whether such person is

liable for a tax imposed by this Act. However, this

paragraph shall not require a resident to make a return if

such person has an Illinois base income of the basic amount

in Section 204(b) or less and is either claimed as a

dependent on another person's tax return under the Internal
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Revenue Code of 1986, or is claimed as a dependent on

another person's tax return under this Act.

Notwithstanding the provisions of paragraph (1), a

nonresident whose Illinois income tax liability under

subsections (a), (b), (c), and (d) of Section 201 of this Act

is paid in full after taking into account the credits allowed

under subsection (f) of this Section or allowed under Section

709.5 of this Act shall not be required to file a return under

this subsection (a).

(b) Fiduciaries and receivers.

(1) Decedents. If an individual is deceased, any return

or notice required of such individual under this Act shall

be made by his executor, administrator, or other person

charged with the property of such decedent.

(2) Individuals under a disability. If an individual is

unable to make a return or notice required under this Act,

the return or notice required of such individual shall be

made by his duly authorized agent, guardian, fiduciary or

other person charged with the care of the person or

property of such individual.

(3) Estates and trusts. Returns or notices required of

an estate or a trust shall be made by the fiduciary

thereof.

(4) Receivers, trustees and assignees for

corporations. In a case where a receiver, trustee in

bankruptcy, or assignee, by order of a court of competent
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jurisdiction, by operation of law, or otherwise, has

possession of or holds title to all or substantially all

the property or business of a corporation, whether or not

such property or business is being operated, such receiver,

trustee, or assignee shall make the returns and notices

required of such corporation in the same manner and form as

corporations are required to make such returns and notices.

(c) Joint returns by husband and wife.

(1) Except as provided in paragraph (3), if a husband

and wife file a joint federal income tax return for a

taxable year they shall file a joint return under this Act

for such taxable year and their liabilities shall be joint

and several, but if the federal income tax liability of

either spouse is determined on a separate federal income

tax return, they shall file separate returns under this

Act.

(2) If neither spouse is required to file a federal

income tax return and either or both are required to file a

return under this Act, they may elect to file separate or

joint returns and pursuant to such election their

liabilities shall be separate or joint and several.

(3) If either husband or wife is a resident and the

other is a nonresident, they shall file separate returns in

this State on such forms as may be required by the

Department in which event their tax liabilities shall be

separate; but they may elect to determine their joint net
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income and file a joint return as if both were residents

and in such case, their liabilities shall be joint and

several.

(4) Innocent spouses.

(A) However, for tax liabilities arising and paid

prior to August 13, 1999, an innocent spouse shall be

relieved of liability for tax (including interest and

penalties) for any taxable year for which a joint

return has been made, upon submission of proof that the

Internal Revenue Service has made a determination

under Section 6013(e) of the Internal Revenue Code, for

the same taxable year, which determination relieved

the spouse from liability for federal income taxes. If

there is no federal income tax liability at issue for

the same taxable year, the Department shall rely on the

provisions of Section 6013(e) to determine whether the

person requesting innocent spouse abatement of tax,

penalty, and interest is entitled to that relief.

(B) For tax liabilities arising on and after August

13, 1999 or which arose prior to that date, but remain

unpaid as of that date, if an individual who filed a

joint return for any taxable year has made an election

under this paragraph, the individual's liability for

any tax shown on the joint return shall not exceed the

individual's separate return amount and the

individual's liability for any deficiency assessed for
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that taxable year shall not exceed the portion of the

deficiency properly allocable to the individual. For

purposes of this paragraph:

(i) An election properly made pursuant to

Section 6015 of the Internal Revenue Code shall

constitute an election under this paragraph,

provided that the election shall not be effective

until the individual has notified the Department

of the election in the form and manner prescribed

by the Department.

(ii) If no election has been made under Section

6015, the individual may make an election under

this paragraph in the form and manner prescribed by

the Department, provided that no election may be

made if the Department finds that assets were

transferred between individuals filing a joint

return as part of a scheme by such individuals to

avoid payment of Illinois income tax and the

election shall not eliminate the individual's

liability for any portion of a deficiency

attributable to an error on the return of which the

individual had actual knowledge as of the date of

filing.

(iii) In determining the separate return

amount or portion of any deficiency attributable

to an individual, the Department shall follow the
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provisions in subsections (c) and (d) of Section

6015 of the Internal Revenue Code.

(iv) In determining the validity of an

individual's election under subparagraph (ii) and

in determining an electing individual's separate

return amount or portion of any deficiency under

subparagraph (iii), any determination made by the

Secretary of the Treasury, by the United States Tax

Court on petition for review of a determination by

the Secretary of the Treasury, or on appeal from

the United States Tax Court under Section 6015 of

the Internal Revenue Code regarding criteria for

eligibility or under subsection (d) of Section

6015 of the Internal Revenue Code regarding the

allocation of any item of income, deduction,

payment, or credit between an individual making

the federal election and that individual's spouse

shall be conclusively presumed to be correct. With

respect to any item that is not the subject of a

determination by the Secretary of the Treasury or

the federal courts, in any proceeding involving

this subsection, the individual making the

election shall have the burden of proof with

respect to any item except that the Department

shall have the burden of proof with respect to

items in subdivision (ii).
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(v) Any election made by an individual under

this subsection shall apply to all years for which

that individual and the spouse named in the

election have filed a joint return.

(vi) After receiving a notice that the federal

election has been made or after receiving an

election under subdivision (ii), the Department

shall take no collection action against the

electing individual for any liability arising from

a joint return covered by the election until the

Department has notified the electing individual in

writing that the election is invalid or of the

portion of the liability the Department has

allocated to the electing individual. Within 60

days (150 days if the individual is outside the

United States) after the issuance of such

notification, the individual may file a written

protest of the denial of the election or of the

Department's determination of the liability

allocated to him or her and shall be granted a

hearing within the Department under the provisions

of Section 908. If a protest is filed, the

Department shall take no collection action against

the electing individual until the decision

regarding the protest has become final under

subsection (d) of Section 908 or, if
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administrative review of the Department's decision

is requested under Section 1201, until the

decision of the court becomes final.

(d) Partnerships. Every partnership having any base income

allocable to this State in accordance with section 305(c) shall

retain information concerning all items of income, gain, loss

and deduction; the names and addresses of all of the partners,

or names and addresses of members of a limited liability

company, or other persons who would be entitled to share in the

base income of the partnership if distributed; the amount of

the distributive share of each; and such other pertinent

information as the Department may by forms or regulations

prescribe. The partnership shall make that information

available to the Department when requested by the Department.

(e) For taxable years ending on or after December 31, 1985,

and before December 31, 1993, taxpayers that are corporations

(other than Subchapter S corporations) having the same taxable

year and that are members of the same unitary business group

may elect to be treated as one taxpayer for purposes of any

original return, amended return which includes the same

taxpayers of the unitary group which joined in the election to

file the original return, extension, claim for refund,

assessment, collection and payment and determination of the

group's tax liability under this Act. This subsection (e) does

not permit the election to be made for some, but not all, of

the purposes enumerated above. For taxable years ending on or
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after December 31, 1987, corporate members (other than

Subchapter S corporations) of the same unitary business group

making this subsection (e) election are not required to have

the same taxable year.

For taxable years ending on or after December 31, 1993,

taxpayers that are corporations (other than Subchapter S

corporations) and that are members of the same unitary business

group shall be treated as one taxpayer for purposes of any

original return, amended return which includes the same

taxpayers of the unitary group which joined in filing the

original return, extension, claim for refund, assessment,

collection and payment and determination of the group's tax

liability under this Act.

(f) The Department may promulgate regulations to permit

nonresident individual partners of the same partnership,

nonresident Subchapter S corporation shareholders of the same

Subchapter S corporation, and nonresident individuals

transacting an insurance business in Illinois under a Lloyds

plan of operation, and nonresident individual members of the

same limited liability company that is treated as a partnership

under Section 1501 (a)(16) of this Act, to file composite

individual income tax returns reflecting the composite income

of such individuals allocable to Illinois and to make composite

individual income tax payments. The Department may by

regulation also permit such composite returns to include the

income tax owed by Illinois residents attributable to their
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income from partnerships, Subchapter S corporations, insurance

businesses organized under a Lloyds plan of operation, or

limited liability companies that are treated as partnership

under Section 1501(a)(16) of this Act, in which case such

Illinois residents will be permitted to claim credits on their

individual returns for their shares of the composite tax

payments. This paragraph of subsection (f) applies to taxable

years ending on or after December 31, 1987.

For taxable years ending on or after December 31, 1999, the

Department may, by regulation, also permit any persons

transacting an insurance business organized under a Lloyds plan

of operation to file composite returns reflecting the income of

such persons allocable to Illinois and the tax rates applicable

to such persons under Section 201 and to make composite tax

payments and shall, by regulation, also provide that the income

and apportionment factors attributable to the transaction of an

insurance business organized under a Lloyds plan of operation

by any person joining in the filing of a composite return

shall, for purposes of allocating and apportioning income under

Article 3 of this Act and computing net income under Section

202 of this Act, be excluded from any other income and

apportionment factors of that person or of any unitary business

group, as defined in subdivision (a)(27) of Section 1501, to

which that person may belong.

For taxable years ending on or after December 31, 2008,

every nonresident shall be allowed a credit against his or her
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liability under subsections (a) and (b) of Section 201 for any

amount of tax reported on a composite return and paid on his or

her behalf under this subsection (f). Residents (other than

persons transacting an insurance business organized under a

Lloyds plan of operation) may claim a credit for taxes reported

on a composite return and paid on their behalf under this

subsection (f) only as permitted by the Department by rule.

(f-5) For taxable years ending on or after December 31,

2008, the Department may adopt rules to provide that, when a

partnership or Subchapter S corporation has made an error in

determining the amount of any item of income, deduction,

addition, subtraction, or credit required to be reported on its

return that affects the liability imposed under this Act on a

partner or shareholder, the partnership or Subchapter S

corporation may report the changes in liabilities of its

partners or shareholders and claim a refund of the resulting

overpayments, or pay the resulting underpayments, on behalf of

its partners and shareholders.

(g) The Department may adopt rules to authorize the

electronic filing of any return required to be filed under this

Section.

(Source: P.A. 94-1074, eff. 12-26-06.)

(35 ILCS 5/709.5 new)

Sec. 709.5. Withholding by partnerships, Subchapter S

corporations, and trusts.
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(a) In general. For each taxable year ending on or after

December 31, 2008, every partnership (other than a publicly

traded partnership under Section 7704 of the Internal Revenue

Code), Subchapter S corporation, and trust must withhold from

each nonresident partner, shareholder, or beneficiary (other

than a partner, shareholder, or beneficiary included on a

composite return filed by the partnership or Subchapter S

corporation for the taxable year under subsection (f) of

Section 502 of this Act) an amount equal to the distributable

share of the business income of the partnership, Subchapter S

corporation, or trust apportionable to Illinois of that

partner, shareholder, or beneficiary under Sections 702 and 704

and Subchapter S of the Internal Revenue Code, whether or not

distributed, multiplied by the applicable rates of tax for that

partner or shareholder under subsections (a) through (d) of

Section 201 of this Act.

(b) Credit for taxes withheld. Any amount withheld under

subsection (a) of this Section and paid to the Department shall

be treated as a payment of the estimated tax liability or of

the liability for withholding under this Section of the

partner, shareholder, or beneficiary to whom the income is

distributable for the taxable year in which that person

incurred a liability under this Act with respect to that

income.

(35 ILCS 5/711) (from Ch. 120, par. 7-711)
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Sec. 711. Payor's Return and Payment of Tax Withheld. (a)

In general. Every payor required to deduct and withhold tax

under Section 710 (and until January 1, 1989, Sections 708 and

709) shall be subject to the same reporting requirements

regarding taxes withheld and the same monthly and quarter

monthly (weekly) payment requirements as an employer subject to

the provisions of Section 701. For purposes of monthly and

quarter monthly (weekly) payments, the total tax withheld under

Sections 701, 708, 709 and 710 shall be considered in the

aggregate.

(a-5) Every partnership, Subchapter S corporation, or

trust required to withhold tax under Section 709.5 shall report

the amounts withheld and the partners, shareholders, or

beneficiaries from whom the amounts were withheld, and pay over

the amount withheld, no later than the due date (without regard

to extensions) of the tax return of the partnership, Subchapter

S corporation, or trust for the taxable year.

(b) Information statement. Every payor required to deduct

and withhold tax under Section 710 (and until January 1, 1989,

Sections 708 and 709) shall furnish in duplicate to each party

entitled to the credit for such withholding under subsection

(b) of Section 709.5 (c) of Section 708, subsection (c) of

Section 709, and subsection (b) of Section 710, respectively,

on or before January 31 of the succeeding calendar year for

amounts withheld under Section 710 or the due date (without

regard to extensions) of the return of the partnership,

SB1544 Enrolled LRB095 10647 BDD 30874 b

Public Act 095-0233

148

Dept's Exhibit 2



Subchapter S corporation, or trust for the taxable year for

amounts withheld under Section 709.5 for the taxable year, a

written statement in such form as the Department may by

regulation prescribe showing the amount of the payments, the

amount deducted and withheld as tax, and such other information

as the Department may prescribe. A copy of such statement shall

be filed by the party entitled to the credit for the

withholding under subsection (b) of Section 709.5 (c) of

Section 708, subsection (c) of Section 709, or subsection (b)

of Section 710 with his return for the taxable year to which it

relates.

(Source: P.A. 85-299; 85-982.)

(35 ILCS 5/712) (from Ch. 120, par. 7-712)

Sec. 712. Payor's Liability For Withheld Taxes. Every payor

who deducts and withholds or is required to deduct and withhold

tax under Sections 709.5 or Section 710 (and until January 1,

1989, Sections 708 and 709) is liable for such tax. For

purposes of assessment and collection, any amount withheld or

required to be withheld and paid over to the Department, and

any penalties and interest with respect thereto, shall be

considered the tax of the payor. Any amount of tax actually

deducted and withheld under Sections 709.5 or Section 710 (and

until January 1, 1989, Sections 708 and 709) shall be held to

be a special fund in trust for the Department. No payee shall

have any right of action against his payor in respect of any
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money deducted and withheld and paid over to the Department in

compliance or in intended compliance with Sections 709.5 or

Section 710 (and until January 1, 1989, Sections 708 and 709).

(Source: P.A. 85-299; 85-982.)

(35 ILCS 5/713) (from Ch. 120, par. 7-713)

Sec. 713. Payor's Failure To Withhold. If a payor fails to

deduct and withhold any amount of tax as required under

Sections 709.5 or Section 710 (and until January 1, 1989,

Sections 708 and 709) and thereafter the tax on account of

which such amount was required to be deducted and withheld is

paid, such amount of tax shall not be collected from the payor,

but the payor shall not be relieved from liability for

penalties or interest otherwise applicable in respect of such

failure to deduct and withhold. For purposes of this Section,

the tax on account of which an amount is required to be

deducted and withheld is the tax of the individual or

individuals who are entitled to a credit under subsection (b)

of Section 709.5 (c) of Section 708, subsection (c) of Section

709, or subsection (b) of Section 710 for the withheld tax.

(Source: P.A. 85-299; 85-982.)

(35 ILCS 5/804) (from Ch. 120, par. 8-804)

Sec. 804. Failure to Pay Estimated Tax.

(a) In general. In case of any underpayment of estimated

tax by a taxpayer, except as provided in subsection (d) or (e),
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the taxpayer shall be liable to a penalty in an amount

determined at the rate prescribed by Section 3-3 of the Uniform

Penalty and Interest Act upon the amount of the underpayment

(determined under subsection (b)) for each required

installment.

(b) Amount of underpayment. For purposes of subsection (a),

the amount of the underpayment shall be the excess of:

(1) the amount of the installment which would be

required to be paid under subsection (c), over

(2) the amount, if any, of the installment paid on or

before the last date prescribed for payment.

(c) Amount of Required Installments.

(1) Amount.

(A) In General. Except as provided in paragraph

(2), the amount of any required installment shall be

25% of the required annual payment.

(B) Required Annual Payment. For purposes of

subparagraph (A), the term "required annual payment"

means the lesser of

(i) 90% of the tax shown on the return for the

taxable year, or if no return is filed, 90% of the

tax for such year, or

(ii) 100% of the tax shown on the return of the

taxpayer for the preceding taxable year if a return

showing a liability for tax was filed by the

taxpayer for the preceding taxable year and such
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preceding year was a taxable year of 12 months.

(2) Lower Required Installment where Annualized Income

Installment is Less Than Amount Determined Under Paragraph

(1).

(A) In General. In the case of any required

installment if a taxpayer establishes that the

annualized income installment is less than the amount

determined under paragraph (1),

(i) the amount of such required installment

shall be the annualized income installment, and

(ii) any reduction in a required installment

resulting from the application of this

subparagraph shall be recaptured by increasing the

amount of the next required installment determined

under paragraph (1) by the amount of such

reduction, and by increasing subsequent required

installments to the extent that the reduction has

not previously been recaptured under this clause.

(B) Determination of Annualized Income

Installment. In the case of any required installment,

the annualized income installment is the excess, if

any, of

(i) an amount equal to the applicable

percentage of the tax for the taxable year computed

by placing on an annualized basis the net income

for months in the taxable year ending before the
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due date for the installment, over

(ii) the aggregate amount of any prior

required installments for the taxable year.

(C) Applicable Percentage.

In the case of the following The applicable

required installments: percentage is:

1st................................ 22.5%

2nd................................ 45%

3rd................................ 67.5%

4th................................ 90%

(D) Annualized Net Income; Individuals. For

individuals, net income shall be placed on an

annualized basis by:

(i) multiplying by 12, or in the case of a

taxable year of less than 12 months, by the number

of months in the taxable year, the net income

computed without regard to the standard exemption

for the months in the taxable year ending before

the month in which the installment is required to

be paid;

(ii) dividing the resulting amount by the

number of months in the taxable year ending before

the month in which such installment date falls; and

(iii) deducting from such amount the standard

exemption allowable for the taxable year, such

standard exemption being determined as of the last
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date prescribed for payment of the installment.

(E) Annualized Net Income; Corporations. For

corporations, net income shall be placed on an

annualized basis by multiplying by 12 the taxable

income

(i) for the first 3 months of the taxable year,

in the case of the installment required to be paid

in the 4th month,

(ii) for the first 3 months or for the first 5

months of the taxable year, in the case of the

installment required to be paid in the 6th month,

(iii) for the first 6 months or for the first 8

months of the taxable year, in the case of the

installment required to be paid in the 9th month,

and

(iv) for the first 9 months or for the first 11

months of the taxable year, in the case of the

installment required to be paid in the 12th month

of the taxable year,

then dividing the resulting amount by the number of

months in the taxable year (3, 5, 6, 8, 9, or 11 as the

case may be).

(d) Exceptions. Notwithstanding the provisions of the

preceding subsections, the penalty imposed by subsection (a)

shall not be imposed if the taxpayer was not required to file

an Illinois income tax return for the preceding taxable year,
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or, for individuals, if the taxpayer had no tax liability for

the preceding taxable year and such year was a taxable year of

12 months. The penalty imposed by subsection (a) shall also not

be imposed on any underpayments of estimated tax due before the

effective date of this amendatory Act of 1998 which

underpayments are solely attributable to the change in

apportionment from subsection (a) to subsection (h) of Section

304. The provisions of this amendatory Act of 1998 apply to tax

years ending on or after December 31, 1998.

(e) The penalty imposed for underpayment of estimated tax

by subsection (a) of this Section shall not be imposed to the

extent that the Director Department or his or her designate

determines, pursuant to Section 3-8 of the Uniform Penalty and

Interest Act that the penalty should not be imposed.

(f) Definition of tax. For purposes of subsections (b) and

(c), the term "tax" means the excess of the tax imposed under

Article 2 of this Act, over the amounts credited against such

tax under Sections 601(b) (3) and (4).

(g) Application of Section in case of tax withheld under

Article 7 on compensation. For purposes of applying this

Section:

(1) in the case of an individual, tax withheld from

compensation under Article 7 for the taxable year shall be

deemed a payment of estimated tax, and an equal part of

such amount shall be deemed paid on each installment date

for such taxable year, unless the taxpayer establishes the
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dates on which all amounts were actually withheld, in which

case the amounts so withheld shall be deemed payments of

estimated tax on the dates on which such amounts were

actually withheld; .

(2) amounts timely paid by a partnership, Subchapter S

corporation, or trust on behalf of a partner, shareholder,

or beneficiary pursuant to subsection (f) of Section 502 or

Section 709.5 and claimed as a payment of estimated tax

shall be deemed a payment of estimated tax made on the last

day of the taxable year of the partnership, Subchapter S

corporation, or trust for which the income from the

withholding is made was computed; and

(3) all other amounts pursuant to Article 7 shall be

deemed a payment of estimated tax on the date the payment

is made to the taxpayer of the amount from which the tax is

withheld.

(g-5) Amounts withheld under the State Salary and Annuity

Withholding Act. An individual who has amounts withheld under

paragraph (10) of Section 4 of the State Salary and Annuity

Withholding Act may elect to have those amounts treated as

payments of estimated tax made on the dates on which those

amounts are actually withheld.

(i) Short taxable year. The application of this Section to

taxable years of less than 12 months shall be in accordance

with regulations prescribed by the Department.

The changes in this Section made by Public Act 84-127 shall
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apply to taxable years ending on or after January 1, 1986.

(Source: P.A. 90-448, eff. 8-16-97; 90-613, eff. 7-9-98.)

(35 ILCS 5/911) (from Ch. 120, par. 9-911)

Sec. 911. Limitations on Claims for Refund.

(a) In general. Except as otherwise provided in this Act:

(1) A claim for refund shall be filed not later than 3

years after the date the return was filed (in the case of

returns required under Article 7 of this Act respecting any

amounts withheld as tax, not later than 3 years after the

15th day of the 4th month following the close of the

calendar year in which such withholding was made), or one

year after the date the tax was paid, whichever is the

later; and

(2) No credit or refund shall be allowed or made with

respect to the year for which the claim was filed unless

such claim is filed within such period.

(b) Federal changes.

(1) In general. In any case where notification of an

alteration is required by Section 506(b), a claim for

refund may be filed within 2 years after the date on which

such notification was due (regardless of whether such

notice was given), but the amount recoverable pursuant to a

claim filed under this Section shall be limited to the

amount of any overpayment resulting under this Act from

recomputation of the taxpayer's net income, net loss, or
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Article 2 credits for the taxable year after giving effect

to the item or items reflected in the alteration required

to be reported.

(2) Tentative carryback adjustments paid before

January 1, 1974. If, as the result of the payment before

January 1, 1974 of a federal tentative carryback

adjustment, a notification of an alteration is required

under Section 506(b), a claim for refund may be filed at

any time before January 1, 1976, but the amount recoverable

pursuant to a claim filed under this Section shall be

limited to the amount of any overpayment resulting under

this Act from recomputation of the taxpayer's base income

for the taxable year after giving effect to the federal

alteration resulting from the tentative carryback

adjustment irrespective of any limitation imposed in

paragraph (l) of this subsection.

(c) Extension by agreement. Where, before the expiration of

the time prescribed in this section for the filing of a claim

for refund, both the Department and the claimant shall have

consented in writing to its filing after such time, such claim

may be filed at any time prior to the expiration of the period

agreed upon. The period so agreed upon may be extended by

subsequent agreements in writing made before the expiration of

the period previously agreed upon. In the case of a taxpayer

who is a partnership, Subchapter S corporation, or trust and

who enters into an agreement with the Department pursuant to
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this subsection on or after January 1, 2003, a claim for refund

may be issued to the partners, shareholders, or beneficiaries

of the taxpayer at any time prior to the expiration of the

period agreed upon. Any refund allowed pursuant to the claim,

however, shall be limited to the amount of any overpayment of

tax due under this Act that results from recomputation of items

of income, deduction, credits, or other amounts of the taxpayer

that are taken into account by the partner, shareholder, or

beneficiary in computing its liability under this Act.

(d) Limit on amount of credit or refund.

(1) Limit where claim filed within 3-year period. If

the claim was filed by the claimant during the 3-year

period prescribed in subsection (a), the amount of the

credit or refund shall not exceed the portion of the tax

paid within the period, immediately preceding the filing of

the claim, equal to 3 years plus the period of any

extension of time for filing the return.

(2) Limit where claim not filed within 3-year period.

If the claim was not filed within such 3-year period, the

amount of the credit or refund shall not exceed the portion

of the tax paid during the one year immediately preceding

the filing of the claim.

(e) Time return deemed filed. For purposes of this section

a tax return filed before the last day prescribed by law for

the filing of such return (including any extensions thereof)

shall be deemed to have been filed on such last day.

SB1544 Enrolled LRB095 10647 BDD 30874 b

Public Act 095-0233

159

Dept's Exhibit 2



(f) No claim for refund based on the taxpayer's taking a

credit for estimated tax payments as provided by Section

601(b)(2) or for any amount paid by a taxpayer pursuant to

Section 602(a) or for any amount of credit for tax withheld

pursuant to Article 7 Section 701 may be filed more than 3

years after the due date, as provided by Section 505, of the

return which was required to be filed relative to the taxable

year for which the payments were made or for which the tax was

withheld. The changes in this subsection (f) made by this

amendatory Act of 1987 shall apply to all taxable years ending

on or after December 31, 1969.

(g) Special Period of Limitation with Respect to Net Loss

Carrybacks. If the claim for refund relates to an overpayment

attributable to a net loss carryback as provided by Section

207, in lieu of the 3 year period of limitation prescribed in

subsection (a), the period shall be that period which ends 3

years after the time prescribed by law for filing the return

(including extensions thereof) for the taxable year of the net

loss which results in such carryback (or, on and after August

13, 1999, with respect to a change in the carryover of an

Article 2 credit to a taxable year resulting from the carryback

of a Section 207 loss incurred in a taxable year beginning on

or after January 1, 2000, the period shall be that period that

ends 3 years after the time prescribed by law for filing the

return (including extensions of that time) for that subsequent

taxable year), or the period prescribed in subsection (c) in
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respect of such taxable year, whichever expires later. In the

case of such a claim, the amount of the refund may exceed the

portion of the tax paid within the period provided in

subsection (d) to the extent of the amount of the overpayment

attributable to such carryback. On and after August 13, 1999,

if the claim for refund relates to an overpayment attributable

to the carryover of an Article 2 credit, or of a Section 207

loss, earned, incurred (in a taxable year beginning on or after

January 1, 2000), or used in a year for which a notification of

a change affecting federal taxable income must be filed under

subsection (b) of Section 506, the claim may be filed within

the period prescribed in paragraph (1) of subsection (b) in

respect of the year for which the notification is required. In

the case of such a claim, the amount of the refund may exceed

the portion of the tax paid within the period provided in

subsection (d) to the extent of the amount of the overpayment

attributable to the recomputation of the taxpayer's Article 2

credits, or Section 207 loss, earned, incurred, or used in the

taxable year for which the notification is given.

(h) Claim for refund based on net loss. On and after August

23, 2002, no claim for refund shall be allowed to the extent

the refund is the result of an amount of net loss incurred in

any taxable year ending prior to December 31, 2002 under

Section 207 of this Act that was not reported to the Department

within 3 years of the due date (including extensions) of the

return for the loss year on either the original return filed by
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the taxpayer or on amended return or to the extent that the

refund is the result of an amount of net loss incurred in any

taxable year under Section 207 for which no return was filed

within 3 years of the due date (including extensions) of the

return for the loss year.

(Source: P.A. 94-836, eff. 6-6-06.)

(35 ILCS 5/1501) (from Ch. 120, par. 15-1501)

Sec. 1501. Definitions.

(a) In general. When used in this Act, where not otherwise

distinctly expressed or manifestly incompatible with the

intent thereof:

(1) Business income. The term "business income" means

all income that may be treated as apportionable business

income under the Constitution of the United States.

Business income is net of the deductions allocable thereto.

Such term does not include compensation or the deductions

allocable thereto. For each taxable year beginning on or

after January 1, 2003, a taxpayer may elect to treat all

income other than compensation as business income. This

election shall be made in accordance with rules adopted by

the Department and, once made, shall be irrevocable.

(1.5) Captive real estate investment trust:

(A) The term "captive real estate investment trust"

means a corporation, trust, or association:

(i) that is considered a real estate investment
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trust for the taxable year under Section 856 of the

Internal Revenue Code;

(ii) that is not regularly traded on an established

securities market; and

(iii) of which more than 50% of the voting power or

value of the beneficial interest or shares, at any time

during the last half of the taxable year, is owned or

controlled, directly or indirectly, by a single entity

that is subject to the provisions of Subchapter C of

Chapter 1 of the Internal Revenue Code.

(B) The term "captive real estate investment trust"

does not include:

(i) a corporation, trust, or association of which

more than 50% of the voting power or value of the

beneficial interest or shares is owned or controlled,

at any time during which the corporation, trust, or

association satisfies item (A)(iii) of this subsection

(1.5), by:

(a) a real estate investment trust, other than

a real estate investment trust described in item

(A) of this subsection;

(b) a person who is exempt from taxation under

Section 501 of the Internal Revenue Code;

(c) a listed Australian property trust; or

(d) a real estate investment trust that,

subject to rules of the Secretary of State, is
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intended to become regularly traded on an

established securities market and that satisfies

the requirements of Sections 856(A)(5) and

856(A)(6) of the Internal Revenue Code by reason of

Section 856(H)(2) of the Internal Revenue Code.

(C) For the purposes of this subsection (1.5), the

constructive ownership rules prescribed under Section

318(A) of the Internal Revenue Code, as modified by Section

856(D)(5) of the Internal Revenue Code, apply in

determining the ownership of stock, assets, or net profits

of any person.

(2) Commercial domicile. The term "commercial

domicile" means the principal place from which the trade or

business of the taxpayer is directed or managed.

(3) Compensation. The term "compensation" means wages,

salaries, commissions and any other form of remuneration

paid to employees for personal services.

(4) Corporation. The term "corporation" includes

associations, joint-stock companies, insurance companies

and cooperatives. Any entity, including a limited

liability company formed under the Illinois Limited

Liability Company Act, shall be treated as a corporation if

it is so classified for federal income tax purposes.

(5) Department. The term "Department" means the

Department of Revenue of this State.

(6) Director. The term "Director" means the Director of
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Revenue of this State.

(7) Fiduciary. The term "fiduciary" means a guardian,

trustee, executor, administrator, receiver, or any person

acting in any fiduciary capacity for any person.

(8) Financial organization.

(A) The term "financial organization" means any

bank, bank holding company, trust company, savings

bank, industrial bank, land bank, safe deposit

company, private banker, savings and loan association,

building and loan association, credit union, currency

exchange, cooperative bank, small loan company, sales

finance company, investment company, or any person

which is owned by a bank or bank holding company. For

the purpose of this Section a "person" will include

only those persons which a bank holding company may

acquire and hold an interest in, directly or

indirectly, under the provisions of the Bank Holding

Company Act of 1956 (12 U.S.C. 1841, et seq.), except

where interests in any person must be disposed of

within certain required time limits under the Bank

Holding Company Act of 1956.

(B) For purposes of subparagraph (A) of this

paragraph, the term "bank" includes (i) any entity that

is regulated by the Comptroller of the Currency under

the National Bank Act, or by the Federal Reserve Board,

or by the Federal Deposit Insurance Corporation and
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(ii) any federally or State chartered bank operating as

a credit card bank.

(C) For purposes of subparagraph (A) of this

paragraph, the term "sales finance company" has the

meaning provided in the following item (i) or (ii):

(i) A person primarily engaged in one or more

of the following businesses: the business of

purchasing customer receivables, the business of

making loans upon the security of customer

receivables, the business of making loans for the

express purpose of funding purchases of tangible

personal property or services by the borrower, or

the business of finance leasing. For purposes of

this item (i), "customer receivable" means:

(a) a retail installment contract or

retail charge agreement within the meaning of

the Sales Finance Agency Act, the Retail

Installment Sales Act, or the Motor Vehicle

Retail Installment Sales Act;

(b) an installment, charge, credit, or

similar contract or agreement arising from the

sale of tangible personal property or services

in a transaction involving a deferred payment

price payable in one or more installments

subsequent to the sale; or

(c) the outstanding balance of a contract
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or agreement described in provisions (a) or (b)

of this item (i).

A customer receivable need not provide for

payment of interest on deferred payments. A sales

finance company may purchase a customer receivable

from, or make a loan secured by a customer

receivable to, the seller in the original

transaction or to a person who purchased the

customer receivable directly or indirectly from

that seller.

(ii) A corporation meeting each of the

following criteria:

(a) the corporation must be a member of an

"affiliated group" within the meaning of

Section 1504(a) of the Internal Revenue Code,

determined without regard to Section 1504(b)

of the Internal Revenue Code;

(b) more than 50% of the gross income of

the corporation for the taxable year must be

interest income derived from qualifying loans.

A "qualifying loan" is a loan made to a member

of the corporation's affiliated group that

originates customer receivables (within the

meaning of item (i)) or to whom customer

receivables originated by a member of the

affiliated group have been transferred, to the
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extent the average outstanding balance of

loans from that corporation to members of its

affiliated group during the taxable year do not

exceed the limitation amount for that

corporation. The "limitation amount" for a

corporation is the average outstanding

balances during the taxable year of customer

receivables (within the meaning of item (i))

originated by all members of the affiliated

group. If the average outstanding balances of

the loans made by a corporation to members of

its affiliated group exceed the limitation

amount, the interest income of that

corporation from qualifying loans shall be

equal to its interest income from loans to

members of its affiliated groups times a

fraction equal to the limitation amount

divided by the average outstanding balances of

the loans made by that corporation to members

of its affiliated group;

(c) the total of all shareholder's equity

(including, without limitation, paid-in

capital on common and preferred stock and

retained earnings) of the corporation plus the

total of all of its loans, advances, and other

obligations payable or owed to members of its
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affiliated group may not exceed 20% of the

total assets of the corporation at any time

during the tax year; and

(d) more than 50% of all interest-bearing

obligations of the affiliated group payable to

persons outside the group determined in

accordance with generally accepted accounting

principles must be obligations of the

corporation.

This amendatory Act of the 91st General Assembly is

declaratory of existing law.

(D) Subparagraphs (B) and (C) of this paragraph are

declaratory of existing law and apply retroactively,

for all tax years beginning on or before December 31,

1996, to all original returns, to all amended returns

filed no later than 30 days after the effective date of

this amendatory Act of 1996, and to all notices issued

on or before the effective date of this amendatory Act

of 1996 under subsection (a) of Section 903, subsection

(a) of Section 904, subsection (e) of Section 909, or

Section 912. A taxpayer that is a "financial

organization" that engages in any transaction with an

affiliate shall be a "financial organization" for all

purposes of this Act.

(E) For all tax years beginning on or before

December 31, 1996, a taxpayer that falls within the
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definition of a "financial organization" under

subparagraphs (B) or (C) of this paragraph, but who

does not fall within the definition of a "financial

organization" under the Proposed Regulations issued by

the Department of Revenue on July 19, 1996, may

irrevocably elect to apply the Proposed Regulations

for all of those years as though the Proposed

Regulations had been lawfully promulgated, adopted,

and in effect for all of those years. For purposes of

applying subparagraphs (B) or (C) of this paragraph to

all of those years, the election allowed by this

subparagraph applies only to the taxpayer making the

election and to those members of the taxpayer's unitary

business group who are ordinarily required to

apportion business income under the same subsection of

Section 304 of this Act as the taxpayer making the

election. No election allowed by this subparagraph

shall be made under a claim filed under subsection (d)

of Section 909 more than 30 days after the effective

date of this amendatory Act of 1996.

(F) Finance Leases. For purposes of this

subsection, a finance lease shall be treated as a loan

or other extension of credit, rather than as a lease,

regardless of how the transaction is characterized for

any other purpose, including the purposes of any

regulatory agency to which the lessor is subject. A
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finance lease is any transaction in the form of a lease

in which the lessee is treated as the owner of the

leased asset entitled to any deduction for

depreciation allowed under Section 167 of the Internal

Revenue Code.

(9) Fiscal year. The term "fiscal year" means an

accounting period of 12 months ending on the last day of

any month other than December.

(10) Includes and including. The terms "includes" and

"including" when used in a definition contained in this Act

shall not be deemed to exclude other things otherwise

within the meaning of the term defined.

(11) Internal Revenue Code. The term "Internal Revenue

Code" means the United States Internal Revenue Code of 1954

or any successor law or laws relating to federal income

taxes in effect for the taxable year.

(11.5) Investment partnership.

(A) The term "investment partnership" means any

entity that is treated as a partnership for federal

income tax purposes that meets the following

requirements:

(i) no less than 90% of the partnership's cost

of its total assets consists of qualifying

investment securities, deposits at banks or other

financial institutions, and office space and

equipment reasonably necessary to carry on its
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activities as an investment partnership;

(ii) no less than 90% of its gross income

consists of interest, dividends, and gains from

the sale or exchange of qualifying investment

securities; and

(iii) the partnership is not a dealer in

qualifying investment securities.

(B) For purposes of this paragraph (11.5), the term

"qualifying investment securities" includes all of the

following:

(i) common stock, including preferred or debt

securities convertible into common stock, and

preferred stock;

(ii) bonds, debentures, and other debt

securities;

(iii) foreign and domestic currency deposits

secured by federal, state, or local governmental

agencies;

(iv) mortgage or asset-backed securities

secured by federal, state, or local governmental

agencies;

(v) repurchase agreements and loan

participations;

(vi) foreign currency exchange contracts and

forward and futures contracts on foreign

currencies;
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(vii) stock and bond index securities and

futures contracts and other similar financial

securities and futures contracts on those

securities;

(viii) options for the purchase or sale of any

of the securities, currencies, contracts, or

financial instruments described in items (i) to

(vii), inclusive;

(ix) regulated futures contracts;

(x) commodities (not described in Section

1221(a)(1) of the Internal Revenue Code) or

futures, forwards, and options with respect to

such commodities, provided, however, that any item

of a physical commodity to which title is actually

acquired in the partnership's capacity as a dealer

in such commodity shall not be a qualifying

investment security;

(xi) derivatives; and

(xii) a partnership interest in another

partnership that is an investment partnership.

(12) Mathematical error. The term "mathematical error"

includes the following types of errors, omissions, or

defects in a return filed by a taxpayer which prevents

acceptance of the return as filed for processing:

(A) arithmetic errors or incorrect computations on

the return or supporting schedules;
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(B) entries on the wrong lines;

(C) omission of required supporting forms or

schedules or the omission of the information in whole

or in part called for thereon; and

(D) an attempt to claim, exclude, deduct, or

improperly report, in a manner directly contrary to the

provisions of the Act and regulations thereunder any

item of income, exemption, deduction, or credit.

(13) Nonbusiness income. The term "nonbusiness income"

means all income other than business income or

compensation.

(14) Nonresident. The term "nonresident" means a

person who is not a resident.

(15) Paid, incurred and accrued. The terms "paid",

"incurred" and "accrued" shall be construed according to

the method of accounting upon the basis of which the

person's base income is computed under this Act.

(16) Partnership and partner. The term "partnership"

includes a syndicate, group, pool, joint venture or other

unincorporated organization, through or by means of which

any business, financial operation, or venture is carried

on, and which is not, within the meaning of this Act, a

trust or estate or a corporation; and the term "partner"

includes a member in such syndicate, group, pool, joint

venture or organization.

The term "partnership" includes any entity, including
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a limited liability company formed under the Illinois

Limited Liability Company Act, classified as a partnership

for federal income tax purposes.

The term "partnership" does not include a syndicate,

group, pool, joint venture, or other unincorporated

organization established for the sole purpose of playing

the Illinois State Lottery.

(17) Part-year resident. The term "part-year resident"

means an individual who became a resident during the

taxable year or ceased to be a resident during the taxable

year. Under Section 1501(a)(20)(A)(i) residence commences

with presence in this State for other than a temporary or

transitory purpose and ceases with absence from this State

for other than a temporary or transitory purpose. Under

Section 1501(a)(20)(A)(ii) residence commences with the

establishment of domicile in this State and ceases with the

establishment of domicile in another State.

(18) Person. The term "person" shall be construed to

mean and include an individual, a trust, estate,

partnership, association, firm, company, corporation,

limited liability company, or fiduciary. For purposes of

Section 1301 and 1302 of this Act, a "person" means (i) an

individual, (ii) a corporation, (iii) an officer, agent, or

employee of a corporation, (iv) a member, agent or employee

of a partnership, or (v) a member, manager, employee,

officer, director, or agent of a limited liability company
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who in such capacity commits an offense specified in

Section 1301 and 1302.

(18A) Records. The term "records" includes all data

maintained by the taxpayer, whether on paper, microfilm,

microfiche, or any type of machine-sensible data

compilation.

(19) Regulations. The term "regulations" includes

rules promulgated and forms prescribed by the Department.

(20) Resident. The term "resident" means:

(A) an individual (i) who is in this State for

other than a temporary or transitory purpose during the

taxable year; or (ii) who is domiciled in this State

but is absent from the State for a temporary or

transitory purpose during the taxable year;

(B) The estate of a decedent who at his or her

death was domiciled in this State;

(C) A trust created by a will of a decedent who at

his death was domiciled in this State; and

(D) An irrevocable trust, the grantor of which was

domiciled in this State at the time such trust became

irrevocable. For purpose of this subparagraph, a trust

shall be considered irrevocable to the extent that the

grantor is not treated as the owner thereof under

Sections 671 through 678 of the Internal Revenue Code.

(21) Sales. The term "sales" means all gross receipts

of the taxpayer not allocated under Sections 301, 302 and
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303.

(22) State. The term "state" when applied to a

jurisdiction other than this State means any state of the

United States, the District of Columbia, the Commonwealth

of Puerto Rico, any Territory or Possession of the United

States, and any foreign country, or any political

subdivision of any of the foregoing. For purposes of the

foreign tax credit under Section 601, the term "state"

means any state of the United States, the District of

Columbia, the Commonwealth of Puerto Rico, and any

territory or possession of the United States, or any

political subdivision of any of the foregoing, effective

for tax years ending on or after December 31, 1989.

(23) Taxable year. The term "taxable year" means the

calendar year, or the fiscal year ending during such

calendar year, upon the basis of which the base income is

computed under this Act. "Taxable year" means, in the case

of a return made for a fractional part of a year under the

provisions of this Act, the period for which such return is

made.

(24) Taxpayer. The term "taxpayer" means any person

subject to the tax imposed by this Act.

(25) International banking facility. The term

international banking facility shall have the same meaning

as is set forth in the Illinois Banking Act or as is set

forth in the laws of the United States or regulations of
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the Board of Governors of the Federal Reserve System.

(26) Income Tax Return Preparer.

(A) The term "income tax return preparer" means any

person who prepares for compensation, or who employs

one or more persons to prepare for compensation, any

return of tax imposed by this Act or any claim for

refund of tax imposed by this Act. The preparation of a

substantial portion of a return or claim for refund

shall be treated as the preparation of that return or

claim for refund.

(B) A person is not an income tax return preparer

if all he or she does is

(i) furnish typing, reproducing, or other

mechanical assistance;

(ii) prepare returns or claims for refunds for

the employer by whom he or she is regularly and

continuously employed;

(iii) prepare as a fiduciary returns or claims

for refunds for any person; or

(iv) prepare claims for refunds for a taxpayer

in response to any notice of deficiency issued to

that taxpayer or in response to any waiver of

restriction after the commencement of an audit of

that taxpayer or of another taxpayer if a

determination in the audit of the other taxpayer

directly or indirectly affects the tax liability
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of the taxpayer whose claims he or she is

preparing.

(27) Unitary business group. The term "unitary

business group" means a group of persons related through

common ownership whose business activities are integrated

with, dependent upon and contribute to each other. The

group will not include those members whose business

activity outside the United States is 80% or more of any

such member's total business activity; for purposes of this

paragraph and clause (a)(3)(B)(ii) of Section 304,

business activity within the United States shall be

measured by means of the factors ordinarily applicable

under subsections (a), (b), (c), (d), or (h) of Section 304

except that, in the case of members ordinarily required to

apportion business income by means of the 3 factor formula

of property, payroll and sales specified in subsection (a)

of Section 304, including the formula as weighted in

subsection (h) of Section 304, such members shall not use

the sales factor in the computation and the results of the

property and payroll factor computations of subsection (a)

of Section 304 shall be divided by 2 (by one if either the

property or payroll factor has a denominator of zero). The

computation required by the preceding sentence shall, in

each case, involve the division of the member's property,

payroll, or revenue miles in the United States, insurance

premiums on property or risk in the United States, or
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financial organization business income from sources within

the United States, as the case may be, by the respective

worldwide figures for such items. Common ownership in the

case of corporations is the direct or indirect control or

ownership of more than 50% of the outstanding voting stock

of the persons carrying on unitary business activity.

Unitary business activity can ordinarily be illustrated

where the activities of the members are: (1) in the same

general line (such as manufacturing, wholesaling,

retailing of tangible personal property, insurance,

transportation or finance); or (2) are steps in a

vertically structured enterprise or process (such as the

steps involved in the production of natural resources,

which might include exploration, mining, refining, and

marketing); and, in either instance, the members are

functionally integrated through the exercise of strong

centralized management (where, for example, authority over

such matters as purchasing, financing, tax compliance,

product line, personnel, marketing and capital investment

is not left to each member). In no event, however, will any

unitary business group include members which are

ordinarily required to apportion business income under

different subsections of Section 304 except that for tax

years ending on or after December 31, 1987 this prohibition

shall not apply to a unitary business group composed of one

or more taxpayers all of which apportion business income
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pursuant to subsection (b) of Section 304, or all of which

apportion business income pursuant to subsection (d) of

Section 304, and a holding company of such single-factor

taxpayers (see definition of "financial organization" for

rule regarding holding companies of financial

organizations). If a unitary business group would, but for

the preceding sentence, include members that are

ordinarily required to apportion business income under

different subsections of Section 304, then for each

subsection of Section 304 for which there are two or more

members, there shall be a separate unitary business group

composed of such members. For purposes of the preceding two

sentences, a member is "ordinarily required to apportion

business income" under a particular subsection of Section

304 if it would be required to use the apportionment method

prescribed by such subsection except for the fact that it

derives business income solely from Illinois. As used in

this paragraph, the phrase "United States" means only the

50 states and the District of Columbia, but does not

include any territory or possession of the United States or

any area over which the United States has asserted

jurisdiction or claimed exclusive rights with respect to

the exploration for or exploitation of natural resources.

If the unitary business group members' accounting

periods differ, the common parent's accounting period or,

if there is no common parent, the accounting period of the
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member that is expected to have, on a recurring basis, the

greatest Illinois income tax liability must be used to

determine whether to use the apportionment method provided

in subsection (a) or subsection (h) of Section 304. The

prohibition against membership in a unitary business group

for taxpayers ordinarily required to apportion income

under different subsections of Section 304 does not apply

to taxpayers required to apportion income under subsection

(a) and subsection (h) of Section 304. The provisions of

this amendatory Act of 1998 apply to tax years ending on or

after December 31, 1998.

(28) Subchapter S corporation. The term "Subchapter S

corporation" means a corporation for which there is in

effect an election under Section 1362 of the Internal

Revenue Code, or for which there is a federal election to

opt out of the provisions of the Subchapter S Revision Act

of 1982 and have applied instead the prior federal

Subchapter S rules as in effect on July 1, 1982.

(30) Foreign person. The term "foreign person" means

any person who is a nonresident alien individual and any

nonindividual entity, regardless of where created or

organized, whose business activity outside the United

States is 80% or more of the entity's total business

activity.

(b) Other definitions.
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(1) Words denoting number, gender, and so forth, when

used in this Act, where not otherwise distinctly expressed

or manifestly incompatible with the intent thereof:

(A) Words importing the singular include and apply

to several persons, parties or things;

(B) Words importing the plural include the

singular; and

(C) Words importing the masculine gender include

the feminine as well.

(2) "Company" or "association" as including successors

and assigns. The word "company" or "association", when used

in reference to a corporation, shall be deemed to embrace

the words "successors and assigns of such company or

association", and in like manner as if these last-named

words, or words of similar import, were expressed.

(3) Other terms. Any term used in any Section of this

Act with respect to the application of, or in connection

with, the provisions of any other Section of this Act shall

have the same meaning as in such other Section.

(Source: P.A. 92-846, eff. 8-23-02; 93-840, eff. 7-30-04.)

Section 10-10. The Retailers' Occupation Tax Act is amended

by changing Section 2-5 as follows:

(35 ILCS 120/2-5) (from Ch. 120, par. 441-5)

Sec. 2-5. Exemptions. Gross receipts from proceeds from the
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sale of the following tangible personal property are exempt

from the tax imposed by this Act:

(1) Farm chemicals.

(2) Farm machinery and equipment, both new and used,

including that manufactured on special order, certified by the

purchaser to be used primarily for production agriculture or

State or federal agricultural programs, including individual

replacement parts for the machinery and equipment, including

machinery and equipment purchased for lease, and including

implements of husbandry defined in Section 1-130 of the

Illinois Vehicle Code, farm machinery and agricultural

chemical and fertilizer spreaders, and nurse wagons required to

be registered under Section 3-809 of the Illinois Vehicle Code,

but excluding other motor vehicles required to be registered

under the Illinois Vehicle Code. Horticultural polyhouses or

hoop houses used for propagating, growing, or overwintering

plants shall be considered farm machinery and equipment under

this item (2). Agricultural chemical tender tanks and dry boxes

shall include units sold separately from a motor vehicle

required to be licensed and units sold mounted on a motor

vehicle required to be licensed, if the selling price of the

tender is separately stated.

Farm machinery and equipment shall include precision

farming equipment that is installed or purchased to be

installed on farm machinery and equipment including, but not

limited to, tractors, harvesters, sprayers, planters, seeders,
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or spreaders. Precision farming equipment includes, but is not

limited to, soil testing sensors, computers, monitors,

software, global positioning and mapping systems, and other

such equipment.

Farm machinery and equipment also includes computers,

sensors, software, and related equipment used primarily in the

computer-assisted operation of production agriculture

facilities, equipment, and activities such as, but not limited

to, the collection, monitoring, and correlation of animal and

crop data for the purpose of formulating animal diets and

agricultural chemicals. This item (7) is exempt from the

provisions of Section 2-70.

(3) Until July 1, 2003, distillation machinery and

equipment, sold as a unit or kit, assembled or installed by the

retailer, certified by the user to be used only for the

production of ethyl alcohol that will be used for consumption

as motor fuel or as a component of motor fuel for the personal

use of the user, and not subject to sale or resale.

(4) Until July 1, 2003 and beginning again September 1,

2004, graphic arts machinery and equipment, including repair

and replacement parts, both new and used, and including that

manufactured on special order or purchased for lease, certified

by the purchaser to be used primarily for graphic arts

production. Equipment includes chemicals or chemicals acting

as catalysts but only if the chemicals or chemicals acting as

catalysts effect a direct and immediate change upon a graphic
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arts product.

(5) (Blank). A motor vehicle of the first division, a motor

vehicle of the second division that is a self-contained motor

vehicle designed or permanently converted to provide living

quarters for recreational, camping, or travel use, with direct

walk through access to the living quarters from the driver's

seat, or a motor vehicle of the second division that is of the

van configuration designed for the transportation of not less

than 7 nor more than 16 passengers, as defined in Section 1-146

of the Illinois Vehicle Code, that is used for automobile

renting, as defined in the Automobile Renting Occupation and

Use Tax Act.

(6) Personal property sold by a teacher-sponsored student

organization affiliated with an elementary or secondary school

located in Illinois.

(7) Until July 1, 2003, proceeds of that portion of the

selling price of a passenger car the sale of which is subject

to the Replacement Vehicle Tax.

(8) Personal property sold to an Illinois county fair

association for use in conducting, operating, or promoting the

county fair.

(9) Personal property sold to a not-for-profit arts or

cultural organization that establishes, by proof required by

the Department by rule, that it has received an exemption under

Section 501(c)(3) of the Internal Revenue Code and that is

organized and operated primarily for the presentation or
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support of arts or cultural programming, activities, or

services. These organizations include, but are not limited to,

music and dramatic arts organizations such as symphony

orchestras and theatrical groups, arts and cultural service

organizations, local arts councils, visual arts organizations,

and media arts organizations. On and after the effective date

of this amendatory Act of the 92nd General Assembly, however,

an entity otherwise eligible for this exemption shall not make

tax-free purchases unless it has an active identification

number issued by the Department.

(10) Personal property sold by a corporation, society,

association, foundation, institution, or organization, other

than a limited liability company, that is organized and

operated as a not-for-profit service enterprise for the benefit

of persons 65 years of age or older if the personal property

was not purchased by the enterprise for the purpose of resale

by the enterprise.

(11) Personal property sold to a governmental body, to a

corporation, society, association, foundation, or institution

organized and operated exclusively for charitable, religious,

or educational purposes, or to a not-for-profit corporation,

society, association, foundation, institution, or organization

that has no compensated officers or employees and that is

organized and operated primarily for the recreation of persons

55 years of age or older. A limited liability company may

qualify for the exemption under this paragraph only if the
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limited liability company is organized and operated

exclusively for educational purposes. On and after July 1,

1987, however, no entity otherwise eligible for this exemption

shall make tax-free purchases unless it has an active

identification number issued by the Department.

(12) Tangible personal property sold to interstate

carriers for hire for use as rolling stock moving in interstate

commerce or to lessors under leases of one year or longer

executed or in effect at the time of purchase by interstate

carriers for hire for use as rolling stock moving in interstate

commerce and equipment operated by a telecommunications

provider, licensed as a common carrier by the Federal

Communications Commission, which is permanently installed in

or affixed to aircraft moving in interstate commerce.

(12-5) On and after July 1, 2003 and through June 30, 2004,

motor vehicles of the second division with a gross vehicle

weight in excess of 8,000 pounds that are subject to the

commercial distribution fee imposed under Section 3-815.1 of

the Illinois Vehicle Code. Beginning on July 1, 2004 and

through June 30, 2005, the use in this State of motor vehicles

of the second division: (i) with a gross vehicle weight rating

in excess of 8,000 pounds; (ii) that are subject to the

commercial distribution fee imposed under Section 3-815.1 of

the Illinois Vehicle Code; and (iii) that are primarily used

for commercial purposes. Through June 30, 2005, this exemption

applies to repair and replacement parts added after the initial
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purchase of such a motor vehicle if that motor vehicle is used

in a manner that would qualify for the rolling stock exemption

otherwise provided for in this Act. For purposes of this

paragraph, "used for commercial purposes" means the

transportation of persons or property in furtherance of any

commercial or industrial enterprise whether for-hire or not.

(13) Proceeds from sales to owners, lessors, or shippers of

tangible personal property that is utilized by interstate

carriers for hire for use as rolling stock moving in interstate

commerce and equipment operated by a telecommunications

provider, licensed as a common carrier by the Federal

Communications Commission, which is permanently installed in

or affixed to aircraft moving in interstate commerce.

(14) Machinery and equipment that will be used by the

purchaser, or a lessee of the purchaser, primarily in the

process of manufacturing or assembling tangible personal

property for wholesale or retail sale or lease, whether the

sale or lease is made directly by the manufacturer or by some

other person, whether the materials used in the process are

owned by the manufacturer or some other person, or whether the

sale or lease is made apart from or as an incident to the

seller's engaging in the service occupation of producing

machines, tools, dies, jigs, patterns, gauges, or other similar

items of no commercial value on special order for a particular

purchaser.

(15) Proceeds of mandatory service charges separately
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stated on customers' bills for purchase and consumption of food

and beverages, to the extent that the proceeds of the service

charge are in fact turned over as tips or as a substitute for

tips to the employees who participate directly in preparing,

serving, hosting or cleaning up the food or beverage function

with respect to which the service charge is imposed.

(16) Petroleum products sold to a purchaser if the seller

is prohibited by federal law from charging tax to the

purchaser.

(17) Tangible personal property sold to a common carrier by

rail or motor that receives the physical possession of the

property in Illinois and that transports the property, or

shares with another common carrier in the transportation of the

property, out of Illinois on a standard uniform bill of lading

showing the seller of the property as the shipper or consignor

of the property to a destination outside Illinois, for use

outside Illinois.

(18) Legal tender, currency, medallions, or gold or silver

coinage issued by the State of Illinois, the government of the

United States of America, or the government of any foreign

country, and bullion.

(19) Until July 1 2003, oil field exploration, drilling,

and production equipment, including (i) rigs and parts of rigs,

rotary rigs, cable tool rigs, and workover rigs, (ii) pipe and

tubular goods, including casing and drill strings, (iii) pumps

and pump-jack units, (iv) storage tanks and flow lines, (v) any
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individual replacement part for oil field exploration,

drilling, and production equipment, and (vi) machinery and

equipment purchased for lease; but excluding motor vehicles

required to be registered under the Illinois Vehicle Code.

(20) Photoprocessing machinery and equipment, including

repair and replacement parts, both new and used, including that

manufactured on special order, certified by the purchaser to be

used primarily for photoprocessing, and including

photoprocessing machinery and equipment purchased for lease.

(21) Until July 1, 2003, coal exploration, mining,

offhighway hauling, processing, maintenance, and reclamation

equipment, including replacement parts and equipment, and

including equipment purchased for lease, but excluding motor

vehicles required to be registered under the Illinois Vehicle

Code.

(22) Fuel and petroleum products sold to or used by an air

carrier, certified by the carrier to be used for consumption,

shipment, or storage in the conduct of its business as an air

common carrier, for a flight destined for or returning from a

location or locations outside the United States without regard

to previous or subsequent domestic stopovers.

(23) A transaction in which the purchase order is received

by a florist who is located outside Illinois, but who has a

florist located in Illinois deliver the property to the

purchaser or the purchaser's donee in Illinois.

(24) Fuel consumed or used in the operation of ships,
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barges, or vessels that are used primarily in or for the

transportation of property or the conveyance of persons for

hire on rivers bordering on this State if the fuel is delivered

by the seller to the purchaser's barge, ship, or vessel while

it is afloat upon that bordering river.

(25) Except as provided in item (25-5) of this Section, a

motor vehicle sold in this State to a nonresident even though

the motor vehicle is delivered to the nonresident in this

State, if the motor vehicle is not to be titled in this State,

and if a drive-away permit is issued to the motor vehicle as

provided in Section 3-603 of the Illinois Vehicle Code or if

the nonresident purchaser has vehicle registration plates to

transfer to the motor vehicle upon returning to his or her home

state. The issuance of the drive-away permit or having the

out-of-state registration plates to be transferred is prima

facie evidence that the motor vehicle will not be titled in

this State.

(25-5) The exemption under item (25) does not apply if the

state in which the motor vehicle will be titled does not allow

a reciprocal exemption for a motor vehicle sold and delivered

in that state to an Illinois resident but titled in Illinois.

The tax collected under this Act on the sale of a motor vehicle

in this State to a resident of another state that does not

allow a reciprocal exemption shall be imposed at a rate equal

to the state's rate of tax on taxable property in the state in

which the purchaser is a resident, except that the tax shall
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not exceed the tax that would otherwise be imposed under this

Act. At the time of the sale, the purchaser shall execute a

statement, signed under penalty of perjury, of his or her

intent to title the vehicle in the state in which the purchaser

is a resident within 30 days after the sale and of the fact of

the payment to the State of Illinois of tax in an amount

equivalent to the state's rate of tax on taxable property in

his or her state of residence and shall submit the statement to

the appropriate tax collection agency in his or her state of

residence. In addition, the retailer must retain a signed copy

of the statement in his or her records. Nothing in this item

shall be construed to require the removal of the vehicle from

this state following the filing of an intent to title the

vehicle in the purchaser's state of residence if the purchaser

titles the vehicle in his or her state of residence within 30

days after the date of sale. The tax collected under this Act

in accordance with this item (25-5) shall be proportionately

distributed as if the tax were collected at the 6.25% general

rate imposed under this Act.

(26) Semen used for artificial insemination of livestock

for direct agricultural production.

(27) Horses, or interests in horses, registered with and

meeting the requirements of any of the Arabian Horse Club

Registry of America, Appaloosa Horse Club, American Quarter

Horse Association, United States Trotting Association, or

Jockey Club, as appropriate, used for purposes of breeding or

SB1544 Enrolled LRB095 10647 BDD 30874 b

Public Act 095-0233

193

Dept's Exhibit 2



racing for prizes.

(28) Computers and communications equipment utilized for

any hospital purpose and equipment used in the diagnosis,

analysis, or treatment of hospital patients sold to a lessor

who leases the equipment, under a lease of one year or longer

executed or in effect at the time of the purchase, to a

hospital that has been issued an active tax exemption

identification number by the Department under Section 1g of

this Act.

(29) Personal property sold to a lessor who leases the

property, under a lease of one year or longer executed or in

effect at the time of the purchase, to a governmental body that

has been issued an active tax exemption identification number

by the Department under Section 1g of this Act.

(30) Beginning with taxable years ending on or after

December 31, 1995 and ending with taxable years ending on or

before December 31, 2004, personal property that is donated for

disaster relief to be used in a State or federally declared

disaster area in Illinois or bordering Illinois by a

manufacturer or retailer that is registered in this State to a

corporation, society, association, foundation, or institution

that has been issued a sales tax exemption identification

number by the Department that assists victims of the disaster

who reside within the declared disaster area.

(31) Beginning with taxable years ending on or after

December 31, 1995 and ending with taxable years ending on or
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before December 31, 2004, personal property that is used in the

performance of infrastructure repairs in this State, including

but not limited to municipal roads and streets, access roads,

bridges, sidewalks, waste disposal systems, water and sewer

line extensions, water distribution and purification

facilities, storm water drainage and retention facilities, and

sewage treatment facilities, resulting from a State or

federally declared disaster in Illinois or bordering Illinois

when such repairs are initiated on facilities located in the

declared disaster area within 6 months after the disaster.

(32) Beginning July 1, 1999, game or game birds sold at a

"game breeding and hunting preserve area" or an "exotic game

hunting area" as those terms are used in the Wildlife Code or

at a hunting enclosure approved through rules adopted by the

Department of Natural Resources. This paragraph is exempt from

the provisions of Section 2-70.

(33) A motor vehicle, as that term is defined in Section

1-146 of the Illinois Vehicle Code, that is donated to a

corporation, limited liability company, society, association,

foundation, or institution that is determined by the Department

to be organized and operated exclusively for educational

purposes. For purposes of this exemption, "a corporation,

limited liability company, society, association, foundation,

or institution organized and operated exclusively for

educational purposes" means all tax-supported public schools,

private schools that offer systematic instruction in useful
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branches of learning by methods common to public schools and

that compare favorably in their scope and intensity with the

course of study presented in tax-supported schools, and

vocational or technical schools or institutes organized and

operated exclusively to provide a course of study of not less

than 6 weeks duration and designed to prepare individuals to

follow a trade or to pursue a manual, technical, mechanical,

industrial, business, or commercial occupation.

(34) Beginning January 1, 2000, personal property,

including food, purchased through fundraising events for the

benefit of a public or private elementary or secondary school,

a group of those schools, or one or more school districts if

the events are sponsored by an entity recognized by the school

district that consists primarily of volunteers and includes

parents and teachers of the school children. This paragraph

does not apply to fundraising events (i) for the benefit of

private home instruction or (ii) for which the fundraising

entity purchases the personal property sold at the events from

another individual or entity that sold the property for the

purpose of resale by the fundraising entity and that profits

from the sale to the fundraising entity. This paragraph is

exempt from the provisions of Section 2-70.

(35) Beginning January 1, 2000 and through December 31,

2001, new or used automatic vending machines that prepare and

serve hot food and beverages, including coffee, soup, and other

items, and replacement parts for these machines. Beginning
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January 1, 2002 and through June 30, 2003, machines and parts

for machines used in commercial, coin-operated amusement and

vending business if a use or occupation tax is paid on the

gross receipts derived from the use of the commercial,

coin-operated amusement and vending machines. This paragraph

is exempt from the provisions of Section 2-70.

(35-5) Beginning August 23, 2001 and through June 30, 2011,

food for human consumption that is to be consumed off the

premises where it is sold (other than alcoholic beverages, soft

drinks, and food that has been prepared for immediate

consumption) and prescription and nonprescription medicines,

drugs, medical appliances, and insulin, urine testing

materials, syringes, and needles used by diabetics, for human

use, when purchased for use by a person receiving medical

assistance under Article 5 of the Illinois Public Aid Code who

resides in a licensed long-term care facility, as defined in

the Nursing Home Care Act.

(36) Beginning August 2, 2001, computers and

communications equipment utilized for any hospital purpose and

equipment used in the diagnosis, analysis, or treatment of

hospital patients sold to a lessor who leases the equipment,

under a lease of one year or longer executed or in effect at

the time of the purchase, to a hospital that has been issued an

active tax exemption identification number by the Department

under Section 1g of this Act. This paragraph is exempt from the

provisions of Section 2-70.
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(37) Beginning August 2, 2001, personal property sold to a

lessor who leases the property, under a lease of one year or

longer executed or in effect at the time of the purchase, to a

governmental body that has been issued an active tax exemption

identification number by the Department under Section 1g of

this Act. This paragraph is exempt from the provisions of

Section 2-70.

(38) Beginning on January 1, 2002 and through June 30,

2011, tangible personal property purchased from an Illinois

retailer by a taxpayer engaged in centralized purchasing

activities in Illinois who will, upon receipt of the property

in Illinois, temporarily store the property in Illinois (i) for

the purpose of subsequently transporting it outside this State

for use or consumption thereafter solely outside this State or

(ii) for the purpose of being processed, fabricated, or

manufactured into, attached to, or incorporated into other

tangible personal property to be transported outside this State

and thereafter used or consumed solely outside this State. The

Director of Revenue shall, pursuant to rules adopted in

accordance with the Illinois Administrative Procedure Act,

issue a permit to any taxpayer in good standing with the

Department who is eligible for the exemption under this

paragraph (38). The permit issued under this paragraph (38)

shall authorize the holder, to the extent and in the manner

specified in the rules adopted under this Act, to purchase

tangible personal property from a retailer exempt from the
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taxes imposed by this Act. Taxpayers shall maintain all

necessary books and records to substantiate the use and

consumption of all such tangible personal property outside of

the State of Illinois.

(Source: P.A. 93-23, eff. 6-20-03; 93-24, eff. 6-20-03; 93-840,

eff. 7-30-04; 93-1033, eff. 9-3-04; 93-1068, eff. 1-15-05;

94-1002, eff. 7-3-06.)

ARTICLE 99. EFFECTIVE DATE

Section 99. Effective date. This Act takes effect upon

becoming law.
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AN ACT concerning revenue.

Be it enacted by the People of the State of Illinois,

represented in the General Assembly:

Section 5. The Illinois Income Tax Act is amended by

changing Sections 304, 502, and 709.5 as follows:

(35 ILCS 5/304) (from Ch. 120, par. 3-304)

Sec. 304. Business income of persons other than residents.

(a) In general. The business income of a person other than

a resident shall be allocated to this State if such person's

business income is derived solely from this State. If a person

other than a resident derives business income from this State

and one or more other states, then, for tax years ending on or

before December 30, 1998, and except as otherwise provided by

this Section, such person's business income shall be

apportioned to this State by multiplying the income by a

fraction, the numerator of which is the sum of the property

factor (if any), the payroll factor (if any) and 200% of the

sales factor (if any), and the denominator of which is 4

reduced by the number of factors other than the sales factor

which have a denominator of zero and by an additional 2 if the

sales factor has a denominator of zero. For tax years ending on

or after December 31, 1998, and except as otherwise provided by

this Section, persons other than residents who derive business
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income from this State and one or more other states shall

compute their apportionment factor by weighting their

property, payroll, and sales factors as provided in subsection

(h) of this Section.

(1) Property factor.

(A) The property factor is a fraction, the numerator of

which is the average value of the person's real and

tangible personal property owned or rented and used in the

trade or business in this State during the taxable year and

the denominator of which is the average value of all the

person's real and tangible personal property owned or

rented and used in the trade or business during the taxable

year.

(B) Property owned by the person is valued at its

original cost. Property rented by the person is valued at 8

times the net annual rental rate. Net annual rental rate is

the annual rental rate paid by the person less any annual

rental rate received by the person from sub-rentals.

(C) The average value of property shall be determined

by averaging the values at the beginning and ending of the

taxable year but the Director may require the averaging of

monthly values during the taxable year if reasonably

required to reflect properly the average value of the

person's property.

(2) Payroll factor.

(A) The payroll factor is a fraction, the numerator of
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which is the total amount paid in this State during the

taxable year by the person for compensation, and the

denominator of which is the total compensation paid

everywhere during the taxable year.

(B) Compensation is paid in this State if:

(i) The individual's service is performed entirely

within this State;

(ii) The individual's service is performed both

within and without this State, but the service

performed without this State is incidental to the

individual's service performed within this State; or

(iii) Some of the service is performed within this

State and either the base of operations, or if there is

no base of operations, the place from which the service

is directed or controlled is within this State, or the

base of operations or the place from which the service

is directed or controlled is not in any state in which

some part of the service is performed, but the

individual's residence is in this State.

(iv) Compensation paid to nonresident professional

athletes.

(a) General. The Illinois source income of a

nonresident individual who is a member of a

professional athletic team includes the portion of the

individual's total compensation for services performed

as a member of a professional athletic team during the
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taxable year which the number of duty days spent within

this State performing services for the team in any

manner during the taxable year bears to the total

number of duty days spent both within and without this

State during the taxable year.

(b) Travel days. Travel days that do not involve

either a game, practice, team meeting, or other similar

team event are not considered duty days spent in this

State. However, such travel days are considered in the

total duty days spent both within and without this

State.

(c) Definitions. For purposes of this subpart

(iv):

(1) The term "professional athletic team"

includes, but is not limited to, any professional

baseball, basketball, football, soccer, or hockey

team.

(2) The term "member of a professional

athletic team" includes those employees who are

active players, players on the disabled list, and

any other persons required to travel and who travel

with and perform services on behalf of a

professional athletic team on a regular basis.

This includes, but is not limited to, coaches,

managers, and trainers.

(3) Except as provided in items (C) and (D) of
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this subpart (3), the term "duty days" means all

days during the taxable year from the beginning of

the professional athletic team's official

pre-season training period through the last game

in which the team competes or is scheduled to

compete. Duty days shall be counted for the year in

which they occur, including where a team's

official pre-season training period through the

last game in which the team competes or is

scheduled to compete, occurs during more than one

tax year.

(A) Duty days shall also include days on

which a member of a professional athletic team

performs service for a team on a date that does

not fall within the foregoing period (e.g.,

participation in instructional leagues, the

"All Star Game", or promotional "caravans").

Performing a service for a professional

athletic team includes conducting training and

rehabilitation activities, when such

activities are conducted at team facilities.

(B) Also included in duty days are game

days, practice days, days spent at team

meetings, promotional caravans, preseason

training camps, and days served with the team

through all post-season games in which the team
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competes or is scheduled to compete.

(C) Duty days for any person who joins a

team during the period from the beginning of

the professional athletic team's official

pre-season training period through the last

game in which the team competes, or is

scheduled to compete, shall begin on the day

that person joins the team. Conversely, duty

days for any person who leaves a team during

this period shall end on the day that person

leaves the team. Where a person switches teams

during a taxable year, a separate duty-day

calculation shall be made for the period the

person was with each team.

(D) Days for which a member of a

professional athletic team is not compensated

and is not performing services for the team in

any manner, including days when such member of

a professional athletic team has been

suspended without pay and prohibited from

performing any services for the team, shall not

be treated as duty days.

(E) Days for which a member of a

professional athletic team is on the disabled

list and does not conduct rehabilitation

activities at facilities of the team, and is
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not otherwise performing services for the team

in Illinois, shall not be considered duty days

spent in this State. All days on the disabled

list, however, are considered to be included in

total duty days spent both within and without

this State.

(4) The term "total compensation for services

performed as a member of a professional athletic

team" means the total compensation received during

the taxable year for services performed:

(A) from the beginning of the official

pre-season training period through the last

game in which the team competes or is scheduled

to compete during that taxable year; and

(B) during the taxable year on a date which

does not fall within the foregoing period

(e.g., participation in instructional leagues,

the "All Star Game", or promotional caravans).

This compensation shall include, but is not

limited to, salaries, wages, bonuses as described

in this subpart, and any other type of compensation

paid during the taxable year to a member of a

professional athletic team for services performed

in that year. This compensation does not include

strike benefits, severance pay, termination pay,

contract or option year buy-out payments,

HB3157 Enrolled LRB098 10600 HLH 40863 b

Public Act 098-0478

Dept's Exhibit 4Dept's Exhibit 4



expansion or relocation payments, or any other

payments not related to services performed for the

team.

For purposes of this subparagraph, "bonuses"

included in "total compensation for services

performed as a member of a professional athletic

team" subject to the allocation described in

Section 302(c)(1) are: bonuses earned as a result

of play (i.e., performance bonuses) during the

season, including bonuses paid for championship,

playoff or "bowl" games played by a team, or for

selection to all-star league or other honorary

positions; and bonuses paid for signing a

contract, unless the payment of the signing bonus

is not conditional upon the signee playing any

games for the team or performing any subsequent

services for the team or even making the team, the

signing bonus is payable separately from the

salary and any other compensation, and the signing

bonus is nonrefundable.

(3) Sales factor.

(A) The sales factor is a fraction, the numerator of

which is the total sales of the person in this State during

the taxable year, and the denominator of which is the total

sales of the person everywhere during the taxable year.

(B) Sales of tangible personal property are in this
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State if:

(i) The property is delivered or shipped to a

purchaser, other than the United States government,

within this State regardless of the f. o. b. point or

other conditions of the sale; or

(ii) The property is shipped from an office, store,

warehouse, factory or other place of storage in this

State and either the purchaser is the United States

government or the person is not taxable in the state of

the purchaser; provided, however, that premises owned

or leased by a person who has independently contracted

with the seller for the printing of newspapers,

periodicals or books shall not be deemed to be an

office, store, warehouse, factory or other place of

storage for purposes of this Section. Sales of tangible

personal property are not in this State if the seller

and purchaser would be members of the same unitary

business group but for the fact that either the seller

or purchaser is a person with 80% or more of total

business activity outside of the United States and the

property is purchased for resale.

(B-1) Patents, copyrights, trademarks, and similar

items of intangible personal property.

(i) Gross receipts from the licensing, sale, or

other disposition of a patent, copyright, trademark,

or similar item of intangible personal property, other
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than gross receipts governed by paragraph (B-7) of this

item (3), are in this State to the extent the item is

utilized in this State during the year the gross

receipts are included in gross income.

(ii) Place of utilization.

(I) A patent is utilized in a state to the

extent that it is employed in production,

fabrication, manufacturing, or other processing in

the state or to the extent that a patented product

is produced in the state. If a patent is utilized

in more than one state, the extent to which it is

utilized in any one state shall be a fraction equal

to the gross receipts of the licensee or purchaser

from sales or leases of items produced,

fabricated, manufactured, or processed within that

state using the patent and of patented items

produced within that state, divided by the total of

such gross receipts for all states in which the

patent is utilized.

(II) A copyright is utilized in a state to the

extent that printing or other publication

originates in the state. If a copyright is utilized

in more than one state, the extent to which it is

utilized in any one state shall be a fraction equal

to the gross receipts from sales or licenses of

materials printed or published in that state
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divided by the total of such gross receipts for all

states in which the copyright is utilized.

(III) Trademarks and other items of intangible

personal property governed by this paragraph (B-1)

are utilized in the state in which the commercial

domicile of the licensee or purchaser is located.

(iii) If the state of utilization of an item of

property governed by this paragraph (B-1) cannot be

determined from the taxpayer's books and records or

from the books and records of any person related to the

taxpayer within the meaning of Section 267(b) of the

Internal Revenue Code, 26 U.S.C. 267, the gross

receipts attributable to that item shall be excluded

from both the numerator and the denominator of the

sales factor.

(B-2) Gross receipts from the license, sale, or other

disposition of patents, copyrights, trademarks, and

similar items of intangible personal property, other than

gross receipts governed by paragraph (B-7) of this item

(3), may be included in the numerator or denominator of the

sales factor only if gross receipts from licenses, sales,

or other disposition of such items comprise more than 50%

of the taxpayer's total gross receipts included in gross

income during the tax year and during each of the 2

immediately preceding tax years; provided that, when a

taxpayer is a member of a unitary business group, such
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determination shall be made on the basis of the gross

receipts of the entire unitary business group.

(B-5) For taxable years ending on or after December 31,

2008, except as provided in subsections (ii) through (vii),

receipts from the sale of telecommunications service or

mobile telecommunications service are in this State if the

customer's service address is in this State.

(i) For purposes of this subparagraph (B-5), the

following terms have the following meanings:

"Ancillary services" means services that are

associated with or incidental to the provision of

"telecommunications services", including but not

limited to "detailed telecommunications billing",

"directory assistance", "vertical service", and "voice

mail services".

"Air-to-Ground Radiotelephone service" means a

radio service, as that term is defined in 47 CFR 22.99,

in which common carriers are authorized to offer and

provide radio telecommunications service for hire to

subscribers in aircraft.

"Call-by-call Basis" means any method of charging

for telecommunications services where the price is

measured by individual calls.

"Communications Channel" means a physical or

virtual path of communications over which signals are

transmitted between or among customer channel
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termination points.

"Conference bridging service" means an "ancillary

service" that links two or more participants of an

audio or video conference call and may include the

provision of a telephone number. "Conference bridging

service" does not include the "telecommunications

services" used to reach the conference bridge.

"Customer Channel Termination Point" means the

location where the customer either inputs or receives

the communications.

"Detailed telecommunications billing service"

means an "ancillary service" of separately stating

information pertaining to individual calls on a

customer's billing statement.

"Directory assistance" means an "ancillary

service" of providing telephone number information,

and/or address information.

"Home service provider" means the facilities based

carrier or reseller with which the customer contracts

for the provision of mobile telecommunications

services.

"Mobile telecommunications service" means

commercial mobile radio service, as defined in Section

20.3 of Title 47 of the Code of Federal Regulations as

in effect on June 1, 1999.

"Place of primary use" means the street address
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representative of where the customer's use of the

telecommunications service primarily occurs, which

must be the residential street address or the primary

business street address of the customer. In the case of

mobile telecommunications services, "place of primary

use" must be within the licensed service area of the

home service provider.

"Post-paid telecommunication service" means the

telecommunications service obtained by making a

payment on a call-by-call basis either through the use

of a credit card or payment mechanism such as a bank

card, travel card, credit card, or debit card, or by

charge made to a telephone number which is not

associated with the origination or termination of the

telecommunications service. A post-paid calling

service includes telecommunications service, except a

prepaid wireless calling service, that would be a

prepaid calling service except it is not exclusively a

telecommunication service.

"Prepaid telecommunication service" means the

right to access exclusively telecommunications

services, which must be paid for in advance and which

enables the origination of calls using an access number

or authorization code, whether manually or

electronically dialed, and that is sold in

predetermined units or dollars of which the number
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declines with use in a known amount.

"Prepaid Mobile telecommunication service" means a

telecommunications service that provides the right to

utilize mobile wireless service as well as other

non-telecommunication services, including but not

limited to ancillary services, which must be paid for

in advance that is sold in predetermined units or

dollars of which the number declines with use in a

known amount.

"Private communication service" means a

telecommunication service that entitles the customer

to exclusive or priority use of a communications

channel or group of channels between or among

termination points, regardless of the manner in which

such channel or channels are connected, and includes

switching capacity, extension lines, stations, and any

other associated services that are provided in

connection with the use of such channel or channels.

"Service address" means:

(a) The location of the telecommunications

equipment to which a customer's call is charged and

from which the call originates or terminates,

regardless of where the call is billed or paid;

(b) If the location in line (a) is not known,

service address means the origination point of the

signal of the telecommunications services first
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identified by either the seller's

telecommunications system or in information

received by the seller from its service provider

where the system used to transport such signals is

not that of the seller; and

(c) If the locations in line (a) and line (b)

are not known, the service address means the

location of the customer's place of primary use.

"Telecommunications service" means the electronic

transmission, conveyance, or routing of voice, data,

audio, video, or any other information or signals to a

point, or between or among points. The term

"telecommunications service" includes such

transmission, conveyance, or routing in which computer

processing applications are used to act on the form,

code or protocol of the content for purposes of

transmission, conveyance or routing without regard to

whether such service is referred to as voice over

Internet protocol services or is classified by the

Federal Communications Commission as enhanced or value

added. "Telecommunications service" does not include:

(a) Data processing and information services

that allow data to be generated, acquired, stored,

processed, or retrieved and delivered by an

electronic transmission to a purchaser when such

purchaser's primary purpose for the underlying
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transaction is the processed data or information;

(b) Installation or maintenance of wiring or

equipment on a customer's premises;

(c) Tangible personal property;

(d) Advertising, including but not limited to

directory advertising.

(e) Billing and collection services provided

to third parties;

(f) Internet access service;

(g) Radio and television audio and video

programming services, regardless of the medium,

including the furnishing of transmission,

conveyance and routing of such services by the

programming service provider. Radio and television

audio and video programming services shall include

but not be limited to cable service as defined in

47 USC 522(6) and audio and video programming

services delivered by commercial mobile radio

service providers, as defined in 47 CFR 20.3;

(h) "Ancillary services"; or

(i) Digital products "delivered

electronically", including but not limited to

software, music, video, reading materials or ring

tones.

"Vertical service" means an "ancillary service"

that is offered in connection with one or more
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"telecommunications services", which offers advanced

calling features that allow customers to identify

callers and to manage multiple calls and call

connections, including "conference bridging services".

"Voice mail service" means an "ancillary service"

that enables the customer to store, send or receive

recorded messages. "Voice mail service" does not

include any "vertical services" that the customer may

be required to have in order to utilize the "voice mail

service".

(ii) Receipts from the sale of telecommunications

service sold on an individual call-by-call basis are in

this State if either of the following applies:

(a) The call both originates and terminates in

this State.

(b) The call either originates or terminates

in this State and the service address is located in

this State.

(iii) Receipts from the sale of postpaid

telecommunications service at retail are in this State

if the origination point of the telecommunication

signal, as first identified by the service provider's

telecommunication system or as identified by

information received by the seller from its service

provider if the system used to transport

telecommunication signals is not the seller's, is
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located in this State.

(iv) Receipts from the sale of prepaid

telecommunications service or prepaid mobile

telecommunications service at retail are in this State

if the purchaser obtains the prepaid card or similar

means of conveyance at a location in this State.

Receipts from recharging a prepaid telecommunications

service or mobile telecommunications service is in

this State if the purchaser's billing information

indicates a location in this State.

(v) Receipts from the sale of private

communication services are in this State as follows:

(a) 100% of receipts from charges imposed at

each channel termination point in this State.

(b) 100% of receipts from charges for the total

channel mileage between each channel termination

point in this State.

(c) 50% of the total receipts from charges for

service segments when those segments are between 2

customer channel termination points, 1 of which is

located in this State and the other is located

outside of this State, which segments are

separately charged.

(d) The receipts from charges for service

segments with a channel termination point located

in this State and in two or more other states, and
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which segments are not separately billed, are in

this State based on a percentage determined by

dividing the number of customer channel

termination points in this State by the total

number of customer channel termination points.

(vi) Receipts from charges for ancillary services

for telecommunications service sold to customers at

retail are in this State if the customer's primary

place of use of telecommunications services associated

with those ancillary services is in this State. If the

seller of those ancillary services cannot determine

where the associated telecommunications are located,

then the ancillary services shall be based on the

location of the purchaser.

(vii) Receipts to access a carrier's network or

from the sale of telecommunication services or

ancillary services for resale are in this State as

follows:

(a) 100% of the receipts from access fees

attributable to intrastate telecommunications

service that both originates and terminates in

this State.

(b) 50% of the receipts from access fees

attributable to interstate telecommunications

service if the interstate call either originates

or terminates in this State.
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(c) 100% of the receipts from interstate end

user access line charges, if the customer's

service address is in this State. As used in this

subdivision, "interstate end user access line

charges" includes, but is not limited to, the

surcharge approved by the federal communications

commission and levied pursuant to 47 CFR 69.

(d) Gross receipts from sales of

telecommunication services or from ancillary

services for telecommunications services sold to

other telecommunication service providers for

resale shall be sourced to this State using the

apportionment concepts used for non-resale

receipts of telecommunications services if the

information is readily available to make that

determination. If the information is not readily

available, then the taxpayer may use any other

reasonable and consistent method.

(B-7) For taxable years ending on or after December 31,

2008, receipts from the sale of broadcasting services are

in this State if the broadcasting services are received in

this State. For purposes of this paragraph (B-7), the

following terms have the following meanings:

"Advertising revenue" means consideration received

by the taxpayer in exchange for broadcasting services

or allowing the broadcasting of commercials or
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announcements in connection with the broadcasting of

film or radio programming, from sponsorships of the

programming, or from product placements in the

programming.

"Audience factor" means the ratio that the

audience or subscribers located in this State of a

station, a network, or a cable system bears to the

total audience or total subscribers for that station,

network, or cable system. The audience factor for film

or radio programming shall be determined by reference

to the books and records of the taxpayer or by

reference to published rating statistics provided the

method used by the taxpayer is consistently used from

year to year for this purpose and fairly represents the

taxpayer's activity in this State.

"Broadcast" or "broadcasting" or "broadcasting

services" means the transmission or provision of film

or radio programming, whether through the public

airwaves, by cable, by direct or indirect satellite

transmission, or by any other means of communication,

either through a station, a network, or a cable system.

"Film" or "film programming" means the broadcast

on television of any and all performances, events, or

productions, including but not limited to news,

sporting events, plays, stories, or other literary,

commercial, educational, or artistic works, either
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live or through the use of video tape, disc, or any

other type of format or medium. Each episode of a

series of films produced for television shall

constitute separate "film" notwithstanding that the

series relates to the same principal subject and is

produced during one or more tax periods.

"Radio" or "radio programming" means the broadcast

on radio of any and all performances, events, or

productions, including but not limited to news,

sporting events, plays, stories, or other literary,

commercial, educational, or artistic works, either

live or through the use of an audio tape, disc, or any

other format or medium. Each episode in a series of

radio programming produced for radio broadcast shall

constitute a separate "radio programming"

notwithstanding that the series relates to the same

principal subject and is produced during one or more

tax periods.

(i) In the case of advertising revenue from

broadcasting, the customer is the advertiser and

the service is received in this State if the

commercial domicile of the advertiser is in this

State.

(ii) In the case where film or radio

programming is broadcast by a station, a network,

or a cable system for a fee or other remuneration
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received from the recipient of the broadcast, the

portion of the service that is received in this

State is measured by the portion of the recipients

of the broadcast located in this State.

Accordingly, the fee or other remuneration for

such service that is included in the Illinois

numerator of the sales factor is the total of those

fees or other remuneration received from

recipients in Illinois. For purposes of this

paragraph, a taxpayer may determine the location

of the recipients of its broadcast using the

address of the recipient shown in its contracts

with the recipient or using the billing address of

the recipient in the taxpayer's records.

(iii) In the case where film or radio

programming is broadcast by a station, a network,

or a cable system for a fee or other remuneration

from the person providing the programming, the

portion of the broadcast service that is received

by such station, network, or cable system in this

State is measured by the portion of recipients of

the broadcast located in this State. Accordingly,

the amount of revenue related to such an

arrangement that is included in the Illinois

numerator of the sales factor is the total fee or

other total remuneration from the person providing
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the programming related to that broadcast

multiplied by the Illinois audience factor for

that broadcast.

(iv) In the case where film or radio

programming is provided by a taxpayer that is a

network or station to a customer for broadcast in

exchange for a fee or other remuneration from that

customer the broadcasting service is received at

the location of the office of the customer from

which the services were ordered in the regular

course of the customer's trade or business.

Accordingly, in such a case the revenue derived by

the taxpayer that is included in the taxpayer's

Illinois numerator of the sales factor is the

revenue from such customers who receive the

broadcasting service in Illinois.

(v) In the case where film or radio programming

is provided by a taxpayer that is not a network or

station to another person for broadcasting in

exchange for a fee or other remuneration from that

person, the broadcasting service is received at

the location of the office of the customer from

which the services were ordered in the regular

course of the customer's trade or business.

Accordingly, in such a case the revenue derived by

the taxpayer that is included in the taxpayer's
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Illinois numerator of the sales factor is the

revenue from such customers who receive the

broadcasting service in Illinois.

(C) For taxable years ending before December 31, 2008,

sales, other than sales governed by paragraphs (B), (B-1),

and (B-2), are in this State if:

(i) The income-producing activity is performed in

this State; or

(ii) The income-producing activity is performed

both within and without this State and a greater

proportion of the income-producing activity is

performed within this State than without this State,

based on performance costs.

(C-5) For taxable years ending on or after December 31,

2008, sales, other than sales governed by paragraphs (B),

(B-1), (B-2), (B-5), and (B-7), are in this State if any of

the following criteria are met:

(i) Sales from the sale or lease of real property

are in this State if the property is located in this

State.

(ii) Sales from the lease or rental of tangible

personal property are in this State if the property is

located in this State during the rental period. Sales

from the lease or rental of tangible personal property

that is characteristically moving property, including,

but not limited to, motor vehicles, rolling stock,
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aircraft, vessels, or mobile equipment are in this

State to the extent that the property is used in this

State.

(iii) In the case of interest, net gains (but not

less than zero) and other items of income from

intangible personal property, the sale is in this State

if:

(a) in the case of a taxpayer who is a dealer

in the item of intangible personal property within

the meaning of Section 475 of the Internal Revenue

Code, the income or gain is received from a

customer in this State. For purposes of this

subparagraph, a customer is in this State if the

customer is an individual, trust or estate who is a

resident of this State and, for all other

customers, if the customer's commercial domicile

is in this State. Unless the dealer has actual

knowledge of the residence or commercial domicile

of a customer during a taxable year, the customer

shall be deemed to be a customer in this State if

the billing address of the customer, as shown in

the records of the dealer, is in this State; or

(b) in all other cases, if the

income-producing activity of the taxpayer is

performed in this State or, if the

income-producing activity of the taxpayer is
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performed both within and without this State, if a

greater proportion of the income-producing

activity of the taxpayer is performed within this

State than in any other state, based on performance

costs.

(iv) Sales of services are in this State if the

services are received in this State. For the purposes

of this section, gross receipts from the performance of

services provided to a corporation, partnership, or

trust may only be attributed to a state where that

corporation, partnership, or trust has a fixed place of

business. If the state where the services are received

is not readily determinable or is a state where the

corporation, partnership, or trust receiving the

service does not have a fixed place of business, the

services shall be deemed to be received at the location

of the office of the customer from which the services

were ordered in the regular course of the customer's

trade or business. If the ordering office cannot be

determined, the services shall be deemed to be received

at the office of the customer to which the services are

billed. If the taxpayer is not taxable in the state in

which the services are received, the sale must be

excluded from both the numerator and the denominator of

the sales factor. The Department shall adopt rules

prescribing where specific types of service are
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received, including, but not limited to, publishing,

and utility service.

(D) For taxable years ending on or after December 31,

1995, the following items of income shall not be included

in the numerator or denominator of the sales factor:

dividends; amounts included under Section 78 of the

Internal Revenue Code; and Subpart F income as defined in

Section 952 of the Internal Revenue Code. No inference

shall be drawn from the enactment of this paragraph (D) in

construing this Section for taxable years ending before

December 31, 1995.

(E) Paragraphs (B-1) and (B-2) shall apply to tax years

ending on or after December 31, 1999, provided that a

taxpayer may elect to apply the provisions of these

paragraphs to prior tax years. Such election shall be made

in the form and manner prescribed by the Department, shall

be irrevocable, and shall apply to all tax years; provided

that, if a taxpayer's Illinois income tax liability for any

tax year, as assessed under Section 903 prior to January 1,

1999, was computed in a manner contrary to the provisions

of paragraphs (B-1) or (B-2), no refund shall be payable to

the taxpayer for that tax year to the extent such refund is

the result of applying the provisions of paragraph (B-1) or

(B-2) retroactively. In the case of a unitary business

group, such election shall apply to all members of such

group for every tax year such group is in existence, but
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shall not apply to any taxpayer for any period during which

that taxpayer is not a member of such group.

(b) Insurance companies.

(1) In general. Except as otherwise provided by

paragraph (2), business income of an insurance company for

a taxable year shall be apportioned to this State by

multiplying such income by a fraction, the numerator of

which is the direct premiums written for insurance upon

property or risk in this State, and the denominator of

which is the direct premiums written for insurance upon

property or risk everywhere. For purposes of this

subsection, the term "direct premiums written" means the

total amount of direct premiums written, assessments and

annuity considerations as reported for the taxable year on

the annual statement filed by the company with the Illinois

Director of Insurance in the form approved by the National

Convention of Insurance Commissioners or such other form as

may be prescribed in lieu thereof.

(2) Reinsurance. If the principal source of premiums

written by an insurance company consists of premiums for

reinsurance accepted by it, the business income of such

company shall be apportioned to this State by multiplying

such income by a fraction, the numerator of which is the

sum of (i) direct premiums written for insurance upon

property or risk in this State, plus (ii) premiums written

for reinsurance accepted in respect of property or risk in
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this State, and the denominator of which is the sum of

(iii) direct premiums written for insurance upon property

or risk everywhere, plus (iv) premiums written for

reinsurance accepted in respect of property or risk

everywhere. For purposes of this paragraph, premiums

written for reinsurance accepted in respect of property or

risk in this State, whether or not otherwise determinable,

may, at the election of the company, be determined on the

basis of the proportion which premiums written for

reinsurance accepted from companies commercially domiciled

in Illinois bears to premiums written for reinsurance

accepted from all sources, or, alternatively, in the

proportion which the sum of the direct premiums written for

insurance upon property or risk in this State by each

ceding company from which reinsurance is accepted bears to

the sum of the total direct premiums written by each such

ceding company for the taxable year. The election made by a

company under this paragraph for its first taxable year

ending on or after December 31, 2011, shall be binding for

that company for that taxable year and for all subsequent

taxable years, and may be altered only with the written

permission of the Department, which shall not be

unreasonably withheld.

(c) Financial organizations.

(1) In general. For taxable years ending before

December 31, 2008, business income of a financial
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organization shall be apportioned to this State by

multiplying such income by a fraction, the numerator of

which is its business income from sources within this

State, and the denominator of which is its business income

from all sources. For the purposes of this subsection, the

business income of a financial organization from sources

within this State is the sum of the amounts referred to in

subparagraphs (A) through (E) following, but excluding the

adjusted income of an international banking facility as

determined in paragraph (2):

(A) Fees, commissions or other compensation for

financial services rendered within this State;

(B) Gross profits from trading in stocks, bonds or

other securities managed within this State;

(C) Dividends, and interest from Illinois

customers, which are received within this State;

(D) Interest charged to customers at places of

business maintained within this State for carrying

debit balances of margin accounts, without deduction

of any costs incurred in carrying such accounts; and

(E) Any other gross income resulting from the

operation as a financial organization within this

State. In computing the amounts referred to in

paragraphs (A) through (E) of this subsection, any

amount received by a member of an affiliated group

(determined under Section 1504(a) of the Internal
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Revenue Code but without reference to whether any such

corporation is an "includible corporation" under

Section 1504(b) of the Internal Revenue Code) from

another member of such group shall be included only to

the extent such amount exceeds expenses of the

recipient directly related thereto.

(2) International Banking Facility. For taxable years

ending before December 31, 2008:

(A) Adjusted Income. The adjusted income of an

international banking facility is its income reduced

by the amount of the floor amount.

(B) Floor Amount. The floor amount shall be the

amount, if any, determined by multiplying the income of

the international banking facility by a fraction, not

greater than one, which is determined as follows:

(i) The numerator shall be:

The average aggregate, determined on a

quarterly basis, of the financial organization's

loans to banks in foreign countries, to foreign

domiciled borrowers (except where secured

primarily by real estate) and to foreign

governments and other foreign official

institutions, as reported for its branches,

agencies and offices within the state on its

"Consolidated Report of Condition", Schedule A,

Lines 2.c., 5.b., and 7.a., which was filed with
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the Federal Deposit Insurance Corporation and

other regulatory authorities, for the year 1980,

minus

The average aggregate, determined on a

quarterly basis, of such loans (other than loans of

an international banking facility), as reported by

the financial institution for its branches,

agencies and offices within the state, on the

corresponding Schedule and lines of the

Consolidated Report of Condition for the current

taxable year, provided, however, that in no case

shall the amount determined in this clause (the

subtrahend) exceed the amount determined in the

preceding clause (the minuend); and

(ii) the denominator shall be the average

aggregate, determined on a quarterly basis, of the

international banking facility's loans to banks in

foreign countries, to foreign domiciled borrowers

(except where secured primarily by real estate)

and to foreign governments and other foreign

official institutions, which were recorded in its

financial accounts for the current taxable year.

(C) Change to Consolidated Report of Condition and

in Qualification. In the event the Consolidated Report

of Condition which is filed with the Federal Deposit

Insurance Corporation and other regulatory authorities
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is altered so that the information required for

determining the floor amount is not found on Schedule

A, lines 2.c., 5.b. and 7.a., the financial institution

shall notify the Department and the Department may, by

regulations or otherwise, prescribe or authorize the

use of an alternative source for such information. The

financial institution shall also notify the Department

should its international banking facility fail to

qualify as such, in whole or in part, or should there

be any amendment or change to the Consolidated Report

of Condition, as originally filed, to the extent such

amendment or change alters the information used in

determining the floor amount.

(3) For taxable years ending on or after December 31,

2008, the business income of a financial organization shall

be apportioned to this State by multiplying such income by

a fraction, the numerator of which is its gross receipts

from sources in this State or otherwise attributable to

this State's marketplace and the denominator of which is

its gross receipts everywhere during the taxable year.

"Gross receipts" for purposes of this subparagraph (3)

means gross income, including net taxable gain on

disposition of assets, including securities and money

market instruments, when derived from transactions and

activities in the regular course of the financial

organization's trade or business. The following examples
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are illustrative:

(i) Receipts from the lease or rental of real or

tangible personal property are in this State if the

property is located in this State during the rental

period. Receipts from the lease or rental of tangible

personal property that is characteristically moving

property, including, but not limited to, motor

vehicles, rolling stock, aircraft, vessels, or mobile

equipment are from sources in this State to the extent

that the property is used in this State.

(ii) Interest income, commissions, fees, gains on

disposition, and other receipts from assets in the

nature of loans that are secured primarily by real

estate or tangible personal property are from sources

in this State if the security is located in this State.

(iii) Interest income, commissions, fees, gains on

disposition, and other receipts from consumer loans

that are not secured by real or tangible personal

property are from sources in this State if the debtor

is a resident of this State.

(iv) Interest income, commissions, fees, gains on

disposition, and other receipts from commercial loans

and installment obligations that are not secured by

real or tangible personal property are from sources in

this State if the proceeds of the loan are to be

applied in this State. If it cannot be determined where
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the funds are to be applied, the income and receipts

are from sources in this State if the office of the

borrower from which the loan was negotiated in the

regular course of business is located in this State. If

the location of this office cannot be determined, the

income and receipts shall be excluded from the

numerator and denominator of the sales factor.

(v) Interest income, fees, gains on disposition,

service charges, merchant discount income, and other

receipts from credit card receivables are from sources

in this State if the card charges are regularly billed

to a customer in this State.

(vi) Receipts from the performance of services,

including, but not limited to, fiduciary, advisory,

and brokerage services, are in this State if the

services are received in this State within the meaning

of subparagraph (a)(3)(C-5)(iv) of this Section.

(vii) Receipts from the issuance of travelers

checks and money orders are from sources in this State

if the checks and money orders are issued from a

location within this State.

(viii) Receipts from investment assets and

activities and trading assets and activities are

included in the receipts factor as follows:

(1) Interest, dividends, net gains (but not

less than zero) and other income from investment
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assets and activities from trading assets and

activities shall be included in the receipts

factor. Investment assets and activities and

trading assets and activities include but are not

limited to: investment securities; trading account

assets; federal funds; securities purchased and

sold under agreements to resell or repurchase;

options; futures contracts; forward contracts;

notional principal contracts such as swaps;

equities; and foreign currency transactions. With

respect to the investment and trading assets and

activities described in subparagraphs (A) and (B)

of this paragraph, the receipts factor shall

include the amounts described in such

subparagraphs.

(A) The receipts factor shall include the

amount by which interest from federal funds

sold and securities purchased under resale

agreements exceeds interest expense on federal

funds purchased and securities sold under

repurchase agreements.

(B) The receipts factor shall include the

amount by which interest, dividends, gains and

other income from trading assets and

activities, including but not limited to

assets and activities in the matched book, in
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the arbitrage book, and foreign currency

transactions, exceed amounts paid in lieu of

interest, amounts paid in lieu of dividends,

and losses from such assets and activities.

(2) The numerator of the receipts factor

includes interest, dividends, net gains (but not

less than zero), and other income from investment

assets and activities and from trading assets and

activities described in paragraph (1) of this

subsection that are attributable to this State.

(A) The amount of interest, dividends, net

gains (but not less than zero), and other

income from investment assets and activities

in the investment account to be attributed to

this State and included in the numerator is

determined by multiplying all such income from

such assets and activities by a fraction, the

numerator of which is the gross income from

such assets and activities which are properly

assigned to a fixed place of business of the

taxpayer within this State and the denominator

of which is the gross income from all such

assets and activities.

(B) The amount of interest from federal

funds sold and purchased and from securities

purchased under resale agreements and
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securities sold under repurchase agreements

attributable to this State and included in the

numerator is determined by multiplying the

amount described in subparagraph (A) of

paragraph (1) of this subsection from such

funds and such securities by a fraction, the

numerator of which is the gross income from

such funds and such securities which are

properly assigned to a fixed place of business

of the taxpayer within this State and the

denominator of which is the gross income from

all such funds and such securities.

(C) The amount of interest, dividends,

gains, and other income from trading assets and

activities, including but not limited to

assets and activities in the matched book, in

the arbitrage book and foreign currency

transactions (but excluding amounts described

in subparagraphs (A) or (B) of this paragraph),

attributable to this State and included in the

numerator is determined by multiplying the

amount described in subparagraph (B) of

paragraph (1) of this subsection by a fraction,

the numerator of which is the gross income from

such trading assets and activities which are

properly assigned to a fixed place of business
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of the taxpayer within this State and the

denominator of which is the gross income from

all such assets and activities.

(D) Properly assigned, for purposes of

this paragraph (2) of this subsection, means

the investment or trading asset or activity is

assigned to the fixed place of business with

which it has a preponderance of substantive

contacts. An investment or trading asset or

activity assigned by the taxpayer to a fixed

place of business without the State shall be

presumed to have been properly assigned if:

(i) the taxpayer has assigned, in the

regular course of its business, such asset

or activity on its records to a fixed place

of business consistent with federal or

state regulatory requirements;

(ii) such assignment on its records is

based upon substantive contacts of the

asset or activity to such fixed place of

business; and

(iii) the taxpayer uses such records

reflecting assignment of such assets or

activities for the filing of all state and

local tax returns for which an assignment

of such assets or activities to a fixed
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place of business is required.

(E) The presumption of proper assignment

of an investment or trading asset or activity

provided in subparagraph (D) of paragraph (2)

of this subsection may be rebutted upon a

showing by the Department, supported by a

preponderance of the evidence, that the

preponderance of substantive contacts

regarding such asset or activity did not occur

at the fixed place of business to which it was

assigned on the taxpayer's records. If the

fixed place of business that has a

preponderance of substantive contacts cannot

be determined for an investment or trading

asset or activity to which the presumption in

subparagraph (D) of paragraph (2) of this

subsection does not apply or with respect to

which that presumption has been rebutted, that

asset or activity is properly assigned to the

state in which the taxpayer's commercial

domicile is located. For purposes of this

subparagraph (E), it shall be presumed,

subject to rebuttal, that taxpayer's

commercial domicile is in the state of the

United States or the District of Columbia to

which the greatest number of employees are
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regularly connected with the management of the

investment or trading income or out of which

they are working, irrespective of where the

services of such employees are performed, as of

the last day of the taxable year.

(4) (Blank).

(5) (Blank).

(c-1) Federally regulated exchanges. For taxable years

ending on or after December 31, 2012, business income of a

federally regulated exchange shall, at the option of the

federally regulated exchange, be apportioned to this State by

multiplying such income by a fraction, the numerator of which

is its business income from sources within this State, and the

denominator of which is its business income from all sources.

For purposes of this subsection, the business income within

this State of a federally regulated exchange is the sum of the

following:

(1) Receipts attributable to transactions executed on

a physical trading floor if that physical trading floor is

located in this State.

(2) Receipts attributable to all other matching,

execution, or clearing transactions, including without

limitation receipts from the provision of matching,

execution, or clearing services to another entity,

multiplied by (i) for taxable years ending on or after

December 31, 2012 but before December 31, 2013, 63.77%; and
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(ii) for taxable years ending on or after December 31,

2013, 27.54%.

(3) All other receipts not governed by subparagraphs

(1) or (2) of this subsection (c-1), to the extent the

receipts would be characterized as "sales in this State"

under item (3) of subsection (a) of this Section.

"Federally regulated exchange" means (i) a "registered

entity" within the meaning of 7 U.S.C. Section 1a(40)(A), (B),

or (C), (ii) an "exchange" or "clearing agency" within the

meaning of 15 U.S.C. Section 78c (a)(1) or (23), (iii) any such

entities regulated under any successor regulatory structure to

the foregoing, and (iv) all taxpayers who are members of the

same unitary business group as a federally regulated exchange,

determined without regard to the prohibition in Section

1501(a)(27) of this Act against including in a unitary business

group taxpayers who are ordinarily required to apportion

business income under different subsections of this Section;

provided that this subparagraph (iv) shall apply only if 50% or

more of the business receipts of the unitary business group

determined by application of this subparagraph (iv) for the

taxable year are attributable to the matching, execution, or

clearing of transactions conducted by an entity described in

subparagraph (i), (ii), or (iii) of this paragraph.

In no event shall the Illinois apportionment percentage

computed in accordance with this subsection (c-1) for any

taxpayer for any tax year be less than the Illinois

HB3157 Enrolled LRB098 10600 HLH 40863 b

Public Act 098-0478

Dept's Exhibit 4Dept's Exhibit 4



apportionment percentage computed under this subsection (c-1)

for that taxpayer for the first full tax year ending on or

after December 31, 2013 for which this subsection (c-1) applied

to the taxpayer.

(d) Transportation services. For taxable years ending

before December 31, 2008, business income derived from

furnishing transportation services shall be apportioned to

this State in accordance with paragraphs (1) and (2):

(1) Such business income (other than that derived from

transportation by pipeline) shall be apportioned to this

State by multiplying such income by a fraction, the

numerator of which is the revenue miles of the person in

this State, and the denominator of which is the revenue

miles of the person everywhere. For purposes of this

paragraph, a revenue mile is the transportation of 1

passenger or 1 net ton of freight the distance of 1 mile

for a consideration. Where a person is engaged in the

transportation of both passengers and freight, the

fraction above referred to shall be determined by means of

an average of the passenger revenue mile fraction and the

freight revenue mile fraction, weighted to reflect the

person's

(A) relative railway operating income from total

passenger and total freight service, as reported to the

Interstate Commerce Commission, in the case of

transportation by railroad, and
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(B) relative gross receipts from passenger and

freight transportation, in case of transportation

other than by railroad.

(2) Such business income derived from transportation

by pipeline shall be apportioned to this State by

multiplying such income by a fraction, the numerator of

which is the revenue miles of the person in this State, and

the denominator of which is the revenue miles of the person

everywhere. For the purposes of this paragraph, a revenue

mile is the transportation by pipeline of 1 barrel of oil,

1,000 cubic feet of gas, or of any specified quantity of

any other substance, the distance of 1 mile for a

consideration.

(3) For taxable years ending on or after December 31,

2008, business income derived from providing

transportation services other than airline services shall

be apportioned to this State by using a fraction, (a) the

numerator of which shall be (i) all receipts from any

movement or shipment of people, goods, mail, oil, gas, or

any other substance (other than by airline) that both

originates and terminates in this State, plus (ii) that

portion of the person's gross receipts from movements or

shipments of people, goods, mail, oil, gas, or any other

substance (other than by airline) that originates in one

state or jurisdiction and terminates in another state or

jurisdiction, that is determined by the ratio that the
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miles traveled in this State bears to total miles

everywhere and (b) the denominator of which shall be all

revenue derived from the movement or shipment of people,

goods, mail, oil, gas, or any other substance (other than

by airline). Where a taxpayer is engaged in the

transportation of both passengers and freight, the

fraction above referred to shall first be determined

separately for passenger miles and freight miles. Then an

average of the passenger miles fraction and the freight

miles fraction shall be weighted to reflect the taxpayer's:

(A) relative railway operating income from total

passenger and total freight service, as reported to the

Surface Transportation Board, in the case of

transportation by railroad; and

(B) relative gross receipts from passenger and

freight transportation, in case of transportation

other than by railroad.

(4) For taxable years ending on or after December 31,

2008, business income derived from furnishing airline

transportation services shall be apportioned to this State

by multiplying such income by a fraction, the numerator of

which is the revenue miles of the person in this State, and

the denominator of which is the revenue miles of the person

everywhere. For purposes of this paragraph, a revenue mile

is the transportation of one passenger or one net ton of

freight the distance of one mile for a consideration. If a
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person is engaged in the transportation of both passengers

and freight, the fraction above referred to shall be

determined by means of an average of the passenger revenue

mile fraction and the freight revenue mile fraction,

weighted to reflect the person's relative gross receipts

from passenger and freight airline transportation.

(e) Combined apportionment. Where 2 or more persons are

engaged in a unitary business as described in subsection

(a)(27) of Section 1501, a part of which is conducted in this

State by one or more members of the group, the business income

attributable to this State by any such member or members shall

be apportioned by means of the combined apportionment method.

(f) Alternative allocation. If the allocation and

apportionment provisions of subsections (a) through (e) and of

subsection (h) do not, for taxable years ending before December

31, 2008, fairly represent the extent of a person's business

activity in this State, or, for taxable years ending on or

after December 31, 2008, fairly represent the market for the

person's goods, services, or other sources of business income,

the person may petition for, or the Director may, without a

petition, permit or require, in respect of all or any part of

the person's business activity, if reasonable:

(1) Separate accounting;

(2) The exclusion of any one or more factors;

(3) The inclusion of one or more additional factors

which will fairly represent the person's business
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activities or market in this State; or

(4) The employment of any other method to effectuate an

equitable allocation and apportionment of the person's

business income.

(g) Cross reference. For allocation of business income by

residents, see Section 301(a).

(h) For tax years ending on or after December 31, 1998, the

apportionment factor of persons who apportion their business

income to this State under subsection (a) shall be equal to:

(1) for tax years ending on or after December 31, 1998

and before December 31, 1999, 16 2/3% of the property

factor plus 16 2/3% of the payroll factor plus 66 2/3% of

the sales factor;

(2) for tax years ending on or after December 31, 1999

and before December 31, 2000, 8 1/3% of the property factor

plus 8 1/3% of the payroll factor plus 83 1/3% of the sales

factor;

(3) for tax years ending on or after December 31, 2000,

the sales factor.

If, in any tax year ending on or after December 31, 1998 and

before December 31, 2000, the denominator of the payroll,

property, or sales factor is zero, the apportionment factor

computed in paragraph (1) or (2) of this subsection for that

year shall be divided by an amount equal to 100% minus the

percentage weight given to each factor whose denominator is

equal to zero.
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(Source: P.A. 96-763, eff. 8-25-09; 97-507, eff. 8-23-11;

97-636, eff. 6-1-12.)

(35 ILCS 5/502) (from Ch. 120, par. 5-502)

Sec. 502. Returns and notices.

(a) In general. A return with respect to the taxes imposed

by this Act shall be made by every person for any taxable year:

(1) for which such person is liable for a tax imposed

by this Act, or

(2) in the case of a resident or in the case of a

corporation which is qualified to do business in this

State, for which such person is required to make a federal

income tax return, regardless of whether such person is

liable for a tax imposed by this Act. However, this

paragraph shall not require a resident to make a return if

such person has an Illinois base income of the basic amount

in Section 204(b) or less and is either claimed as a

dependent on another person's tax return under the Internal

Revenue Code, or is claimed as a dependent on another

person's tax return under this Act.

Notwithstanding the provisions of paragraph (1), a

nonresident (other than, for taxable years ending on or after

December 31, 2011, a nonresident required to withhold tax under

Section 709.5) whose Illinois income tax liability under

subsections (a), (b), (c), and (d) of Section 201 of this Act

is paid in full after taking into account the credits allowed
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under subsection (f) of this Section or allowed under Section

709.5 of this Act shall not be required to file a return under

this subsection (a).

(b) Fiduciaries and receivers.

(1) Decedents. If an individual is deceased, any return

or notice required of such individual under this Act shall

be made by his executor, administrator, or other person

charged with the property of such decedent.

(2) Individuals under a disability. If an individual is

unable to make a return or notice required under this Act,

the return or notice required of such individual shall be

made by his duly authorized agent, guardian, fiduciary or

other person charged with the care of the person or

property of such individual.

(3) Estates and trusts. Returns or notices required of

an estate or a trust shall be made by the fiduciary

thereof.

(4) Receivers, trustees and assignees for

corporations. In a case where a receiver, trustee in

bankruptcy, or assignee, by order of a court of competent

jurisdiction, by operation of law, or otherwise, has

possession of or holds title to all or substantially all

the property or business of a corporation, whether or not

such property or business is being operated, such receiver,

trustee, or assignee shall make the returns and notices

required of such corporation in the same manner and form as
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corporations are required to make such returns and notices.

(c) Joint returns by husband and wife.

(1) Except as provided in paragraph (3):

(A) if a husband and wife file a joint federal

income tax return for a taxable year ending before

December 31, 2009, they shall file a joint return under

this Act for such taxable year and their liabilities

shall be joint and several;

(B) if a husband and wife file a joint federal

income tax return for a taxable year ending on or after

December 31, 2009, they may elect to file separate

returns under this Act for such taxable year. The

election under this paragraph must be made on or before

the due date (including extensions) of the return and,

once made, shall be irrevocable. If no election is

timely made under this paragraph for a taxable year:

(i) the couple must file a joint return under

this Act for such taxable year,

(ii) their liabilities shall be joint and

several, and

(iii) any overpayment for that taxable year

may be withheld under Section 909 of this Act or

under Section 2505-275 of the Civil Administrative

Code of Illinois and applied against a debt of

either spouse without regard to the amount of the

overpayment attributable to the other spouse; and
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(C) if the federal income tax liability of either

spouse is determined on a separate federal income tax

return, they shall file separate returns under this

Act.

(2) If neither spouse is required to file a federal

income tax return and either or both are required to file a

return under this Act, they may elect to file separate or

joint returns and pursuant to such election their

liabilities shall be separate or joint and several.

(3) If either husband or wife is a resident and the

other is a nonresident, they shall file separate returns in

this State on such forms as may be required by the

Department in which event their tax liabilities shall be

separate; but if they file a joint federal income tax

return for a taxable year, they may elect to determine

their joint net income and file a joint return for that

taxable year under the provisions of paragraph (1) of this

subsection as if both were residents and in such case,

their liabilities shall be joint and several.

(4) Innocent spouses.

(A) However, for tax liabilities arising and paid

prior to August 13, 1999, an innocent spouse shall be

relieved of liability for tax (including interest and

penalties) for any taxable year for which a joint

return has been made, upon submission of proof that the

Internal Revenue Service has made a determination
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under Section 6013(e) of the Internal Revenue Code, for

the same taxable year, which determination relieved

the spouse from liability for federal income taxes. If

there is no federal income tax liability at issue for

the same taxable year, the Department shall rely on the

provisions of Section 6013(e) to determine whether the

person requesting innocent spouse abatement of tax,

penalty, and interest is entitled to that relief.

(B) For tax liabilities arising on and after August

13, 1999 or which arose prior to that date, but remain

unpaid as of that date, if an individual who filed a

joint return for any taxable year has made an election

under this paragraph, the individual's liability for

any tax shown on the joint return shall not exceed the

individual's separate return amount and the

individual's liability for any deficiency assessed for

that taxable year shall not exceed the portion of the

deficiency properly allocable to the individual. For

purposes of this paragraph:

(i) An election properly made pursuant to

Section 6015 of the Internal Revenue Code shall

constitute an election under this paragraph,

provided that the election shall not be effective

until the individual has notified the Department

of the election in the form and manner prescribed

by the Department.
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(ii) If no election has been made under Section

6015, the individual may make an election under

this paragraph in the form and manner prescribed by

the Department, provided that no election may be

made if the Department finds that assets were

transferred between individuals filing a joint

return as part of a scheme by such individuals to

avoid payment of Illinois income tax and the

election shall not eliminate the individual's

liability for any portion of a deficiency

attributable to an error on the return of which the

individual had actual knowledge as of the date of

filing.

(iii) In determining the separate return

amount or portion of any deficiency attributable

to an individual, the Department shall follow the

provisions in subsections (c) and (d) of Section

6015 of the Internal Revenue Code.

(iv) In determining the validity of an

individual's election under subparagraph (ii) and

in determining an electing individual's separate

return amount or portion of any deficiency under

subparagraph (iii), any determination made by the

Secretary of the Treasury, by the United States Tax

Court on petition for review of a determination by

the Secretary of the Treasury, or on appeal from
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the United States Tax Court under Section 6015 of

the Internal Revenue Code regarding criteria for

eligibility or under subsection (d) of Section

6015 of the Internal Revenue Code regarding the

allocation of any item of income, deduction,

payment, or credit between an individual making

the federal election and that individual's spouse

shall be conclusively presumed to be correct. With

respect to any item that is not the subject of a

determination by the Secretary of the Treasury or

the federal courts, in any proceeding involving

this subsection, the individual making the

election shall have the burden of proof with

respect to any item except that the Department

shall have the burden of proof with respect to

items in subdivision (ii).

(v) Any election made by an individual under

this subsection shall apply to all years for which

that individual and the spouse named in the

election have filed a joint return.

(vi) After receiving a notice that the federal

election has been made or after receiving an

election under subdivision (ii), the Department

shall take no collection action against the

electing individual for any liability arising from

a joint return covered by the election until the
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Department has notified the electing individual in

writing that the election is invalid or of the

portion of the liability the Department has

allocated to the electing individual. Within 60

days (150 days if the individual is outside the

United States) after the issuance of such

notification, the individual may file a written

protest of the denial of the election or of the

Department's determination of the liability

allocated to him or her and shall be granted a

hearing within the Department under the provisions

of Section 908. If a protest is filed, the

Department shall take no collection action against

the electing individual until the decision

regarding the protest has become final under

subsection (d) of Section 908 or, if

administrative review of the Department's decision

is requested under Section 1201, until the

decision of the court becomes final.

(d) Partnerships. Every partnership having any base income

allocable to this State in accordance with section 305(c) shall

retain information concerning all items of income, gain, loss

and deduction; the names and addresses of all of the partners,

or names and addresses of members of a limited liability

company, or other persons who would be entitled to share in the

base income of the partnership if distributed; the amount of
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the distributive share of each; and such other pertinent

information as the Department may by forms or regulations

prescribe. The partnership shall make that information

available to the Department when requested by the Department.

(e) For taxable years ending on or after December 31, 1985,

and before December 31, 1993, taxpayers that are corporations

(other than Subchapter S corporations) having the same taxable

year and that are members of the same unitary business group

may elect to be treated as one taxpayer for purposes of any

original return, amended return which includes the same

taxpayers of the unitary group which joined in the election to

file the original return, extension, claim for refund,

assessment, collection and payment and determination of the

group's tax liability under this Act. This subsection (e) does

not permit the election to be made for some, but not all, of

the purposes enumerated above. For taxable years ending on or

after December 31, 1987, corporate members (other than

Subchapter S corporations) of the same unitary business group

making this subsection (e) election are not required to have

the same taxable year.

For taxable years ending on or after December 31, 1993,

taxpayers that are corporations (other than Subchapter S

corporations) and that are members of the same unitary business

group shall be treated as one taxpayer for purposes of any

original return, amended return which includes the same

taxpayers of the unitary group which joined in filing the
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original return, extension, claim for refund, assessment,

collection and payment and determination of the group's tax

liability under this Act.

(f) For taxable years ending prior to December 31, 2014,

the The Department may promulgate regulations to permit

nonresident individual partners of the same partnership,

nonresident Subchapter S corporation shareholders of the same

Subchapter S corporation, and nonresident individuals

transacting an insurance business in Illinois under a Lloyds

plan of operation, and nonresident individual members of the

same limited liability company that is treated as a partnership

under Section 1501 (a)(16) of this Act, to file composite

individual income tax returns reflecting the composite income

of such individuals allocable to Illinois and to make composite

individual income tax payments. For taxable years ending prior

to December 31, 2014, the The Department may by regulation also

permit such composite returns to include the income tax owed by

Illinois residents attributable to their income from

partnerships, Subchapter S corporations, insurance businesses

organized under a Lloyds plan of operation, or limited

liability companies that are treated as partnership under

Section 1501(a)(16) of this Act, in which case such Illinois

residents will be permitted to claim credits on their

individual returns for their shares of the composite tax

payments. This paragraph of subsection (f) applies to taxable

years ending on or after December 31, 1987 and ending prior to
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December 31, 2014.

For taxable years ending on or after December 31, 1999, the

Department may, by regulation, also permit any persons

transacting an insurance business organized under a Lloyds plan

of operation to file composite returns reflecting the income of

such persons allocable to Illinois and the tax rates applicable

to such persons under Section 201 and to make composite tax

payments and shall, by regulation, also provide that the income

and apportionment factors attributable to the transaction of an

insurance business organized under a Lloyds plan of operation

by any person joining in the filing of a composite return

shall, for purposes of allocating and apportioning income under

Article 3 of this Act and computing net income under Section

202 of this Act, be excluded from any other income and

apportionment factors of that person or of any unitary business

group, as defined in subdivision (a)(27) of Section 1501, to

which that person may belong.

For taxable years ending on or after December 31, 2008,

every nonresident shall be allowed a credit against his or her

liability under subsections (a) and (b) of Section 201 for any

amount of tax reported on a composite return and paid on his or

her behalf under this subsection (f). Residents (other than

persons transacting an insurance business organized under a

Lloyds plan of operation) may claim a credit for taxes reported

on a composite return and paid on their behalf under this

subsection (f) only as permitted by the Department by rule.
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(f-5) For taxable years ending on or after December 31,

2008, the Department may adopt rules to provide that, when a

partnership or Subchapter S corporation has made an error in

determining the amount of any item of income, deduction,

addition, subtraction, or credit required to be reported on its

return that affects the liability imposed under this Act on a

partner or shareholder, the partnership or Subchapter S

corporation may report the changes in liabilities of its

partners or shareholders and claim a refund of the resulting

overpayments, or pay the resulting underpayments, on behalf of

its partners and shareholders.

(g) The Department may adopt rules to authorize the

electronic filing of any return required to be filed under this

Section.

(Source: P.A. 96-520, eff. 8-14-09; 97-507, eff. 8-23-11.)

(35 ILCS 5/709.5)

Sec. 709.5. Withholding by partnerships, Subchapter S

corporations, and trusts.

(a) In general. For each taxable year ending on or after

December 31, 2008, every partnership (other than a publicly

traded partnership under Section 7704 of the Internal Revenue

Code or investment partnership), Subchapter S corporation, and

trust must withhold from each nonresident partner,

shareholder, or beneficiary (other than a partner,

shareholder, or beneficiary who is exempt from tax under
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Section 501(a) of the Internal Revenue Code or under Section

205 of this Act, who is included on a composite return filed by

the partnership or Subchapter S corporation for the taxable

year under subsection (f) of Section 502 of this Act), or who

is a retired partner, to the extent that partner's

distributions are exempt from tax under Section 203(a)(2)(F) of

this Act) an amount equal to the sum distributable share of (i)

the share of business income of the partnership, Subchapter S

corporation, or trust apportionable to Illinois plus (ii) for

taxable years ending on or after December 31, 2014, the share

of nonbusiness income of the partnership, Subchapter S

corporation, or trust allocated to Illinois under Section 303

of this Act (other than an amount allocated to the commercial

domicile of the taxpayer under Section 303 of this Act) that is

distributable to of that partner, shareholder, or beneficiary

under Sections 702 and 704 and Subchapter S of the Internal

Revenue Code, whether or not distributed, (iii) multiplied by

the applicable rates of tax for that partner, or shareholder,

or beneficiary under subsections (a) through (d) of Section 201

of this Act, and (iv) net of the share of any credit under

Article 2 of this Act that is distributable by the partnership,

Subchapter S corporation, or trust and allowable against the

tax liability of that partner, shareholder, or beneficiary for

a taxable year ending on or after December 31, 2014.

(b) Credit for taxes withheld. Any amount withheld under

subsection (a) of this Section and paid to the Department shall
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be treated as a payment of the estimated tax liability or of

the liability for withholding under this Section of the

partner, shareholder, or beneficiary to whom the income is

distributable for the taxable year in which that person

incurred a liability under this Act with respect to that

income. The Department shall adopt rules pursuant to which a

partner, shareholder, or beneficiary may claim a credit against

its obligation for withholding under this Section for amounts

withheld under this Section with respect to income

distributable to it by a partnership, Subchapter S corporation,

or trust and allowing its partners, shareholders, or

beneficiaries to claim a credit under this subsection (b) for

those withheld amounts.

(c) Exemption from withholding.

(1) A partnership, Subchapter S corporation, or trust

shall not be required to withhold tax under subsection (a)

of this Section with respect to any nonresident partner,

shareholder, or beneficiary (other than an individual)

from whom the partnership, S corporation, or trust has

received a certificate, completed in the form and manner

prescribed by the Department, stating that such

nonresident partner, shareholder, or beneficiary shall:

(A) file all returns that the partner,

shareholder, or beneficiary is required to file under

Section 502 of this Act and make timely payment of all

taxes imposed under Section 201 of this Act or under
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this Section on the partner, shareholder, or

beneficiary with respect to income of the partnership,

S corporation, or trust; and

(B) be subject to personal jurisdiction in this

State for purposes of the collection of income taxes,

together with related interest and penalties, imposed

on the partner, shareholder, or beneficiary with

respect to the income of the partnership, S

corporation, or trust.

(2) The Department may revoke the exemption provided by

this subsection (c) at any time that it determines that the

nonresident partner, shareholder, or beneficiary is not

abiding by the terms of the certificate. The Department

shall notify the partnership, S corporation, or trust that

it has revoked a certificate by notice left at the usual

place of business of the partnership, S corporation, or

trust or by mail to the last known address of the

partnership, S corporation, or trust.

(3) A partnership, S corporation, or trust that

receives a certificate under this subsection (c) properly

completed by a nonresident partner, shareholder, or

beneficiary shall not be required to withhold any amount

from that partner, shareholder, or beneficiary, the

payment of which would be due under Section 711(a-5) of

this Act after the receipt of the certificate and no

earlier than 60 days after the Department has notified the
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partnership, S corporation, or trust that the certificate

has been revoked.

(4) Certificates received by a the partnership, S

corporation, or trust under this subsection (c) must be

retained by the partnership, S corporation, or trust and a

record of such certificates must be provided to the

Department, in a format in which the record is available

for review by the Department, upon request by the

Department. The Department may, by rule, require the record

of certificates to be maintained and provided to the

Department electronically.

(Source: P.A. 97-507, eff. 8-23-11.)
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The Complexities in Sourcing 
Receipts from the Sale of Other 
Than Tangible Personal Property

By Marilyn A. Wethekam

Marilyn Wethekam explores the complexities in sourcing receipts 
from sales of other than tangible personal property, such as 

identifying income producing activities, what constitutes direct 
costs, and the treatment of third-party costs when using the cost of 
performance method. She also discusses sourcing these sales using 

market state sourcing.

Historically, states have assigned the receipts 
from the sale of tangible personal property to 
the destination or market state, thus providing 

some acknowledgement to the market state’s con-
tribution. Sales of tangible personal property would 
be sourced using the standard three factor property, 
payroll, and sales formula. The last 10 to 15 years have 
seen a shift from the equally weighted three factor 
formula to a heavily weighted sales factor, with an 
increasing number of states adopting a single sales 
factor formula for apportionment purposes. As a result 
of this trend, the computation of the sales factor has 
gained importance for taxpayers and tax administrators 
alike. The increased significance of the sales factor 
coupled with an economy that is increasingly reliant 
on income from intangibles and services has shifted 
the focus of apportionment to sourcing receipts from 
sales other than sales of tangible personal property.

Sales of other than the sale of tangible personal 
property historically have not been sourced on a 
destination basis. Rather, most states have gener-
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ally adopted a method that assigns the sales to 
the state in which the income producing activity/
cost of performance was performed. This appor-
tionment method is found in Uniform Division of 
Income Tax Purposes Act (UDITPA) Section17 and 
the Multistate Tax Commission (MTC) Regulations. 
Thus, those states which have adopted the UDITPA 
approach include the receipts from sales of other 
than the sale of tangible personal property in the 
numerator of the sales factor based on the location 
of where the income producing activities associ-
ated with the revenue was performed. The shift in 
the economy has resulted in a movement to adopt 
a market state approach for sourcing such receipts. 
The movement toward a market state approach al-
though similar in theory to the destination concept 
for sales of tangible personal property gives rise to 
a host of new issues. 

Cost of Performance  
and UDITPA
UDITPA does not have a specific section that ad-
dresses the method to be used to source the receipts 
from other than the sales of tangible personal prop-
erty. Rather, Section 17 is the “catch-all” section 
that contains the cost of performance method.1 The 
states that have adopted UDITPA or the concepts 
of UDITPA have generally enacted some version of 
the Section 17 cost of performance method. Under 
the cost of performance method, the location of 
the income producing 
activities generating the 
revenue as measured by 
the taxpayer’s direct costs 
related to the generation 
of that revenue deter-
mines where the receipts 
should be sourced.

Section 17 prescribes 
the “preponderance” 
method of applying the 
cost of performance 
test, which would re-
quire the taxpayer to 
source all of the receipts 
from the sales of other than tangible personal 
property to a state if the costs of performance of 
those income producing activities incurred in that 
state are more than the costs incurred in any other 
state. For example, under this method, if you as-

sume that 40% of the costs are in California and no 
other state has costs in excess of 40%, then 100% 
of the receipts would be sourced to California.2 
Several states which have adopted Section 17 have 
adopted different standards to measure the costs 
of performance. There are basically two alterna-
tive methods. The first method is the majority of 
costs method that requires taxpayers to source all 
of the receipts to one state if more than 50% of 
the costs were incurred in the state. Illinois uti-
lized this approach for tax years prior to 2008.3 
The second alternative method is the proportion-
ate method that requires taxpayers to source a 
percentage of the receipts in direct proportion to 
the costs incurred in the state; e.g., if 4% of the 
costs are incurred in the state, then 4% of the sales 
are sourced to the state. There is a question as to 
whether any of these methods accurately sources 
the receipts from the sales other than sales of tan-
gible personal property and thus fairly apportions 
the revenue generated from the activities.

Cost of performance requires a taxpayer to take a 
number of steps to determine where the sales will 
be sourced. First, a taxpayer must determine which 
of its activities are the income-producing activities 
generating the revenue. Second, a taxpayer must 
determine where the direct costs associated with 
performing those income-producing activities 
were incurred. Assuming the UDITPA Section 17 
approach, the taxpayer then compares the amount 
of the direct costs of performance incurred in the 

taxing state to the amount 
of such direct costs in the 
other individual states; 
and the sales are then 
sourced to the state with 
the greatest amount of 
costs of performance.

The MTC has drafted 
regulations to implement 
the provisions of UDITPA, 
including Section 17. Ar-
ticle IV.17 of the MTC 
regulations provides some 
guidance on the use of 
the cost of performance 

method.4 The MTC regulation defines costs of 
performance as direct costs that are determined 
in a manner consistent with generally accepted 
accounting principles and in accordance with 
accepted conditions or practices in the trade or 

Alternatively, there are some costs 
such as administrative and general 
corporate overhead costs that may 

not be directly linked to the income 
producing activities. It could be 

argued that these activities are too 
remote to be characterized as direct 
costs and should be excluded from 

the analysis.
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business of the taxpayer. However, the term “direct 
cost” is neither defined by UDITPA nor the MTC 
regulations. As a result, most state statutes and 
regulations do not define the term, which leads to 
confusion for all parties. Because the term is gener-
ally not defined, there is a need to identify and rely 
on the generally accepted accounting standards for 
each industry.5 It should also be noted, that direct 
costs are only relevant to 
the extent that they relate 
to the income produc-
ing activities that are the 
subject of the cost of per-
formance analysis. The 
MTC Audit Manual does 
provide some guidance 
on this point indicating 
that direct costs are such 
costs as wages, taxes, in-
terest, depreciation and 
other costs involved with 
real and personal prop-
erty. What is excluded 
from the analysis are transactions and activities 
performed on behalf of the taxpayer, such as those 
conducted on its behalf by an independent con-
tractor. Thus, in most states third party costs should 
not constitute part of the taxpayer’s “direct costs” 
of performance.

Cost of Performance 
Complexities
An income producing activity is the transaction and 
activity directly engaged in by the taxpayer in the 
regular course of its trade or business for the ultimate 
purpose of producing income. Thus, a taxpayer must 
first identify its income producing activities. While 
this sounds like a simple task because generally 
taxpayers have an understanding of what activities 
give rise to their income, it is not a simple analysis. 
Rather, it is a complex analysis with little guidance 
on the method to be used. For example, is each 
separate transaction an income producing activity? 
Common sense would say that the analysis does not 
have to drill down to that level if one can identify 
the activities that generate the income that is being 
sourced. The Massachusetts Supreme Judicial Court 
holding in Boston Professional Hockey Association 
v. Commissioner of Revenue 6 rejected the separate 
transaction approach.7 

The cost of performance analysis requires that the 
direct costs associated with that revenue generation 
be identified. What are the direct costs associated 
with the income producing activity? The key to the 
analysis is to match the costs to the revenue. In 
some instances, however there are secondary ac-
tivities that may not occur in every transaction but 
without such activities the primary revenue gen-

erating transaction could 
not take place. Examples 
of such secondary costs 
may be technology or 
a billing function. The 
costs associated with 
these secondary activi-
ties should be included 
in the analysis because 
there is a direct link be-
tween the costs and the 
revenue being sourced. 
Alternatively, there are 
some costs such as ad-
ministrative and general 

corporate overhead costs that may not be directly 
linked to the income producing activities. It could 
be argued that these activities are too remote to 
be characterized as direct costs and should be 
excluded from the analysis. 

In general, third party costs are not included in 
the direct cost analysis. There are several excep-
tions to this general rule. The Virginia Supreme 
Court rejected a narrow interpretation of the statute 
and regulations and concluded that the Virginia 
statute did not limit the cost of performance to 
direct costs and could include the costs for ac-
tivities performed by third parties.8 The Wisconsin 
Appellate Court, in Ameritech Publishing Inc. v. 
Wisconsin Department of Revenue,9 addressed 
whether Ameritech Publishing, Inc.’s provision 
of directory advertising services was an income-
producing activity which was performed entirely 
within the state of Wisconsin, or both within and 
without Wisconsin. The court, in holding for the 
department, ignored the regulatory requirement 
to exclude third party costs. Specifically, the court 
affirmed the Tax Commission’s “but for” analysis 
that focused solely on the last activity that took 
place, the distribution of the directories by an 
unrelated third party, rather than examining all of 
the taxpayer’s income-producing activities—many 
of which took place outside of Wisconsin. 

Under the market state approach, 
the numerator of the sales factor 
includes receipts in proportion 
to the benefit received by the 

recipient in the state. The rationale 
for the move is that it embodies 
the underlying purpose of the 

sales factor, to give weight to the 
contributions of the market state.
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The MTC, in 2007, revised the regulation ad-
dressing Section 17. The amendment provides 
that income-producing activity “includes trans-
actions and activities performed on behalf of a 
taxpayer, such as those conducted on its behalf 
by an independent contractor.” The amendment 
also adopted a throw-out rule stating the income 
producing activity of an independent contractor 
is disregarded if the income producing activity 
is in a state in which the taxpayer is not taxable. 
California, effective for tax years beginning on or 
after January 1, 2008, has amended its Regulation 
25136 to specifically provide for the inclusion of 
third-party costs in determining a taxpayer’s costs 
of performance. New York takes the position that 
receipts from services performed in New York will 
be sourced to New York, whether the services were 
performed by employees, agents, or subcontractors 
of the taxpayer, or by any other persons.10 

There is an additional an issue that arises when 
the third party performing the services is a related 
entity and a member of the unitary group. Cali-
fornia, prior to amending its regulation, took the 
position that such costs may be characterized as 
direct costs. In Legal Ruling 2006-02, which was 
issued on May 3, 2006, the FTB concluded that 
when the services are performed by a “subcon-
tractor” that is a member of the same combined 
reporting group, the activities of the subcontractor 
in performance of the contract will be considered 
income-producing activities directly engaged in by 
the contractor for purposes of the sales factor in 
order to more accurately assign the receipt to the 
place where the services were performed.

Market State Sourcing
A number of states have moved from the cost of 
performance method for sourcing receipts from 
sales other than sales of tangible personal prop-
erty and have adopted a form of a market state 
approach. Basically, the new approach applies 
the market state/destination method that has been 
used for tangible personal property to the service 
industry. Under the market state approach, the 
numerator of the sales factor includes receipts in 
proportion to the benefit received by the recipi-
ent in the state. The rationale for the move is that 
it embodies the underlying purpose of the sales 
factor, to give weight to the contributions of the 
market state. There are a number of alternative 

approaches to the market state methods that turn 
on the definition of a “market.” Market may mean 
where the customer is located, where the benefit 
of the service is received, where the services them-
selves are performed, or where the intangible is 
used. Each approach gives rise to its own set of 
issues for determining how to source the receipts 
of a multistate taxpayer.

California, for tax years beginning January 1, 
2011, will use a market based approach to deter-
mine the source of receipts from the sales of other 
than tangible personal property. These sales will be 
sourced to California as follows: (1) sales from ser-
vices are in California to the extent the purchaser 
of the service received the benefit of the service in 
California; (2) sales from intangible property are 
in California to the extent the property is used in 
California, except for sales of marketable securi-
ties, which are in California if the customer is in 
California; and (3) sales from the sale, lease, rental 
or licensing of real or tangible personal property 
are in California if the real or tangible personal 
property is located in California.11 

In Iowa, all gross receipts are includable in the nu-
merator of the receipts factor if the recipient receives 
all of the benefit of the service in Iowa. If the recipi-
ent of the service receives some of the benefits of the 
service in Iowa, then the gross receipts are includable 
in proportion to the benefit of the service received 
in Iowa.12 Similarly, in Minnesota, receipts from the 
performance of services must be attributed to the 
state where the services are received. If intangible 
property is used in more than one state, the receipts 
must be apportioned to Minnesota in proportion to 
the amount of use in Minnesota.13 

Beginning with the 2008 tax year, Illinois has 
moved from an all or nothing cost of performance 
approach to a form of the market state approach. 
A sale of a service will be sourced to Illinois if 
“the purchaser is in this State or the sale is oth-
erwise attributable to this State’s market place.” 
Under this rule, a sale of a service is sourced to 
Illinois if “the benefit of the service is realized in 
this State.” Further, if such benefit was realized in 
more than one state “the gross receipts from the 
sale shall be divided among those states in which 
the taxpayer is taxable in proportion to the benefit 
of the service realized in each state.”14 In 2005, 
Wisconsin amended its sales factor to provide that 
receipts from services are Wisconsin receipts if the 
purchaser receives the benefit of the services in 
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Wisconsin.  If the purchaser receives the benefit in 
more than one state, the receipts must be propor-
tionately distributed among those states.15 

In each of the market states, there is a question 
as to what method is to be employed by a taxpayer 
to determine what portion of the benefit related 
to the service or intangible is received in the 
state. Could the sourcing method used to make 
that determination resemble a form of the cost of 
performance method that has been rejected by 
the market approach states? Alternatively, could 
a “but for” test be utilized to make the deter-

mination? While it may be too early to reach a 
definitive conclusion, it appears there are issues as 
well as limitations with the market state approach 
when applied to traditional services. Such issues 
and limitations are likely to be highlighted when 
either the taxpayer or tax administrators apply the 
market state approach to non-traditional services 
such as online services or online based advertising 
services.16 Thus, taxpayers and tax administrators 
may have just traded one set of complexities for 
another, when sourcing receipts from sales of 
other than tangible personal property.

EndnotEs

1  UDIPTA Section 17 provides: “Sales, other 
than sales of tangible personal property, 
are in this state if: (a) the income–pro-
ducing activity is performed in this state; 
or (b) the income–producing activity is 
performed both in and outside this state 
and a greater proportion of the income–
producing activity is performed in this 
state than in any other state, based on cost 
of performance.”

2 Cal. Rev. & Tax Code 25136. This is the 
method used in California for tax years end-
ing prior to January 1, 2011.

3 35 ILCS 5/304(a).
4 (1) . . . gross receipts are attributed to 

this state if the income producing activity 
which gave rise to the receipts is performed 
wholly within this state. Also, gross receipts 
are attributed to the state if, with respect 
to a particular item of income, the income 
producing activity is performed within and 
without this state but the greater proportion 
of the income producing activity is per-

formed in this state, based on cost of per-
formance. (2) The term “income producing 
activity” applies to each separate item of 
income and means the transactions and 
activity directly engaged in by the taxpayer 
in the regular course of its trade or business 
for the ultimate purpose of obtaining gains 
or profit. Such activity does not include 
transactions and activities performed on 
behalf of a taxpayer, such as those con-
ducted on its behalf by an independent 
contractor. Accordingly, income producing 
activity includes but is not limited to the 
following: (A) The rendering of personal 
services by employees or the utilization 
of tangible and intangible property by the 
taxpayer in performing a service. (B) The 
sale, rental, leasing, licensing or other use 
of real property. (C) The rental, leasing, 
licensing or other use of tangible personal 
property. (D) The sale, licensing or other 
use of intangible personal property. 

5 It should be noted, the reference in the MTC 

regulations is not to GAAP standards.
6 Boston Professional Hockey Association v. 

Commissioner of Revenue, 820 NE 2d. 792 
(Mass. 2005).

7 See also, The Interface Group v. Commis-
sioner of Revenue, 72 Mass. App. Ct. 32 
(2008).

8 General Motors Corp. v. Commonwealth of 
Virginia, 602 SE 2d 123 (Va. 2004)

9 Ameritech Publishing Inc. v. Wisconsin De-
partment of Revenue, Wisconsin Appellate 
Court Dkt. No. 2009AP000445 (June 24, 
2010). (Appeal pending.)

10 N.Y. Reg. §443(a).
11 Cal. Rev. & Tax Code 25136(a) (2009).
12 Iowa Admin. Code 701-54.6(1).
13 Minn. Stat. §290.191 Subd. 5(j). 
14 35 ILCS 5/304 (a)(3)(C-5).
15 Wisc. Stat. 71.04(7)(dh).
16 The MTC has undertaken a project to amend 

Article IV.17 to adopt a market approach to 
sourcing receipts from sales other than the 
sale of tangible personal property.
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Dept's Exhibit 6Notice of Deficiency 
for Form IL-1120, Corporation Income and Replacement Tax Return 

· i I!''"''· I ••• I ... IIJ ... t.l.t.I.J •••• I.II 

STATE OF 

llinois ,.,...,.,.,c:uT OF REVENUE 
tax.illinois.gov 

September 11, 2014 

I Ill II I 111 I 
Letter 10: CNXXXX43919976X2 

Taxpayer 10: 
Reporting period: 
Total Deficiency: 
Balance due: 

20-1380758 
December 2009 
$1,406,079.49 
$1,402,309.49 

We have audited your a 
the balance due. Illinois law 

"nod listed above. The attached statement explains the computation of your deficiency and 
you of this deficiency and your rights. 

If you agree to this deficiency, p 
payable to "Illinois Department of r tax 

as possible to minimize penalty and interest assessed . Make your check 
ID on your check, and mail a copy of this notice along with your payment. 

{( 

If you do not agree, you may ontest th1 notice by 01Jowing the in tructions listed below. 

• If the amount of this tax deficiency, excl v of penal nd interest is more than $15,000, or if no tax deficiency is assessed but 
the total penalties and interest is more than $15,000. a petition with the Illinois Independent Tax Tribunal within 60 days of this 
notice. Your petition must be in accordance with t~ r of pra ·• d procedure provided by the Tribunal (351LCS 1010/1-1, et seq.). 

• In all other cases , file a protest with us, the Illinois part of Reve e, within 60 days of this notice. If you file a protest on time, we 
must reconsider the proposed deficiency, and if reque~ted, .' nt you or 1 r authorized representative an administrative hearing. An 
administrative hearing is a formal legal proceeding conduct t pursuant to rules adopted by the Department and is presided over by an 
administrative law judge. Submit your protest on Form EAR ' Format for F '• rotest for Income Tax, (available on our website at 
tax.illinois.gov). If we do not receive your protest within 60 d ·, IS deficiency w become final. A protest of this notice does not 
preserve your rights under any other notice. 

• In any case, you may instead, under Sections 2a and 2a.1 of the St "'Office 
230/2a.1), pay the total deficiency under protest using Form RR-374, Nof1 
tax.illinois.gov), and fi le a complaint with the circuit court for a review of 

If you do not protest this notice or pay the balance due in full, we may take collection 
include levy of your wages and bank accounts, filing of a tax lien, or other action. 

If you have questions. call us at the telephone number shown below. 

73:~ CJh 
Brian Hamer 
Director 

ILLINOIS DEPARTMENT OF REVENUE 
AUDIT BUREAU 
PO BOX 19012 
SPRINGFIELD IL 62794-9012 

(217) 558-4960 

IDR-393 (R-07113) 

s Money Disposition Act (30 ILCS 230/2a, 
Protest (available on our website at 

1e balance due, which may 

P-000001 
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Dept's Exhibit 6Statement 
Date: September 11 , 2014 
Name: INNOPHOS HOLDINGS INC 
TaxpayeriD: 20-1380758 
Letter ID: CNXXXX43919976X2 

Reasons for defi 

We adjusted your sales 
are not taxable 

..,..,.......,is by including sales originating in Illinois and delivered to states in which you 

[86 IL Adm. Code 100.3370( 

We adjusted your lllino 
Line 1. as originally repo ~ 

[86 IL Adm. Code 100.3370(a)(1)] 

Penalties 

n federal1120 , Lines 1 through 10, over federal1 120, 

We are imposing an additional late-payment penalty use you · d not pay the amount shown due on the Form IL-870, 
Waiver of Restrictions. within 30 days after the "Date ~ · ! suance" sh :. 1 the form. Once an audit has been initiated, 
the additional late payment penalty is assessed at 15% ~ te paymen t Failure to pay the amount due or invoke 
protest rights within 30 days from the "Date of Issuance" on the results in this penalty increasing to 20%. 
[35 ILCS 735-/3-3(b-20)(2)] (for liabilities due on or after 1/1/20 · 

Interest 

Interest on tax in the amount of $125,689.29 has been computed through 

IDR-393 (R-07/13) 
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Dept's Exhibit 6Statement 
Date: September 11 , 2014 
Name INNOPHOS HOLDINGS INC 
TaxpayeriD: 20-1380758 
Letter ID: CNXXXX43919976X2 

Computation of cienc 
~-

Income or loss , · 
Federal taxable inco 
Net operating los . uct1on 
Income tax an lac 
Illinois bonus de 
Other additions 
Income or loss 

Base income or loss 
Illinois bonus depreciation subtraction 
Total subtractions 
Base income or net loss 

Income allocable to Illinois 
Non-business income or loss 
Non-unitary partnership bus. income or loss 
Business income or loss 
Apportionment formula 

Total sales everywhere 
Total Illinois sales 

Apportionment factor 
Business income/loss apportionable to IL 
Nonbusiness income/loss allocable toIL 
Non-unitary part. business income app. to IL 
Base income or net loss allocable to IL 

Net income 
Base income or net loss 
IL net loss deduction (NLD) 
Income after NLD 
Net income 

Net replacement tax 
Replacement tax 
Recapture of investment credits 
Replacement tax before credits 
Replacement tax investment credits 
Net replacement tax 

Net income tax 
Income tax 

Reporting Period: 31-0ec-2009 

$69,887,697.00 
$17,687,496.00 

$540,916.00 
$3,916,097.00 

$0.00 
$92,032,206.00 

$2,075,095.00 
$2,075,095.00 

$89,957,1 11.00 

~ 
., $0.00 

$0.00 
$89,957,111.00 

$529,477,021 .00 
$145,933,936.00 

0.275619 
$24,793,889.00 

$0.00 
$000 

$24,793,889.00 

$24,793,889.00 
$4,587,786.00 

$20,206,103.00 
$20,206,103.00 

$505,153.00 
$0.00 

$505,153.00 
$0.00 

$505,153.00 

$969,893.00 

P- 00000 2 
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Dept's Exhibit 6Statement 
Date: September 11.2014 
Name: INNOPHOS HOLDINGS INC 
TaxpayeriD: 20-1380758 
Letter ID: CNXXXX43919976X2 

Recaptur 
Income ta 

f inves 
fQr 

Ctl;dits 
edits 

Income tax in ment e 
Net income tax 

Refund or balance d 
Net replacem · x 
Net income tax · 

Total net income and replaceme tax due 
Minus tax previously assessed .-. 

Total tax deficiency 
UPIA-5 late-payment penalty (Audit) 
Plus interest on tax through September 11, 2014 

Total deficiency 
If you intend to pay under protest, you must pay this total deficiency a 

Computation of balance due 

Minus payments 

Balance due 

IOR-393 (R-07/13) 

$0.00 
$969,893.00 

$0.00 
$969,893.00 

$505,153.00 
$969,893.00 

$1,475,046.00 
-$408,054.00 

$1,066,992 .00 
$213,398.20 
$125,689.29 

• $1,406,079.49 

-$3,770.00 

* $1,402,309.49 
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cy Information 

If you are currently under the r f1on of th 
bankruptcy number and the ban. tJptcy co 
that you are required to file tax returns. 

deral Bankruptcy Court, contact us and provide the 
The bankruptcy automatic stay does not change the fact 

• You have the right to call the Department of Revenue to .tax problems. 
-~ 

• You have the right to privacy and confidentiality under m ' fax Ia 
• You have the right to respond, within specified time periods, to ~ · artmen . es by asking 

questions, paying the amount due, or providing proof to refute Depa nt's dings. 
• You have the right to appeal Department decisions, in many instance 1ithin fied time periods, 

by asking for Department review. by filing a petition with the Illinois In · endent , x Tribunal, or by 
fi ling a complaint in circuit court. 

• If you have overpaid your taxes, you have the right to a credit (or, in som 
overpayment. 

ses, a refund) of that 

• For more information about these rights and other Department procedures, you may contact us. Our 
contact information is on the front of this notice. 

P-000003 
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Dept's Exhibit 6Notice of Deficiency 
for Form IL-1120, Corporation Income and Replacement Tax Return 

MGV 
97 6X7X 6725# 
HOLDINGS INC 
CT PLAINS RD 
J 08512-3717 

I II 
Letter ID: CNXXXX976X7X6725 

Taxpayer ID: 
Reporting period: 
Total Deficiency: 
Balance due: 

20-1380758 
December 2010 

$1 '126,050.59 
$1,125.416.59 

We have audited your aco... 
the balance due. Illinois law 

riod listed above. The attached statement explains the computation of your deficiency and 
you of this deficiency and your rights. 

If you agree to this deficiency, p· 
payable to "Illinois Department of 

due as as possible to minimize penalty and interest assessed. Make your check 
fD on your check, and mail a copy of this notice along with your payment. 

If you do not agree, you maY: ontest th1 notice by allowing the in tructions listed below. 

• If the amount of this tax deficiency, excf nd interest is more than $15,000, or if no tax deficiency is assessed but 
the total penalties and interest is more tha $15,000 r a petition with the Illinois Independent Tax Tribunal within 60 days of this 
notice. Your petition must be in accordance with t!)e rt. .: of pra · d procedure provided by the Tribunal (351LCS 1010/1-1, et seq.). 

• In all other cases, file a protest with us, the Illinois part r of Revei't• e, within 60 days of this notice. If you file a protest on time, we 
must reconsider the proposed deficiency, and if requested, r nt you or /')lJ r authorized representative an administrative hearing. An 
administrative hearing is a formal legal proceeding conduc ·1 pursuant o rui~S adopted by the Department and is presided over by an 
administrative law judge. Submit your protest on Form EAR 1 .format for Fi u-ig P rotest for Income Tax, (available on our website at 
tax.illinois.gov). If we do not receive your protest within 60 d :mrs deficiency w become final. A protest of this notice does not 
preserve your rights under any other notice. r 

• In any case, you may instead, under Sections 2a and 2a.1 of the St e Office 
230/2a.1), pay the total deficiency under protest using Form RR-374, No 1 of aymen 
tax.illinois.gov) , and file a complaint with the circuit court for a review of .1 .deterrn· 

If you do not protest this notice or pay the balance due in full , we may take collection 
include levy of your wages and bank accounts, filing of a tax lien, or other action . 

If you have questions, call us at the telephone number shown below. 

D~CJh 
Brian Hamer 
Director 

ILLINOIS DEPARTMENT OF REVENUE 
AUDIT BUREAU 
PO BOX 19012 
SPRINGFIELD IL 62794-9012 

(217) 558-4960 

IDR-393 (R-07/13) 

s Money Disposition Act (30 ILCS 230/2a . 
Protest (available on our website at 

1e balance due. which may 

P- 000004 
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Dept's Exhibit 6Statement 
Date: September 11, 2014 
Name: INNOPHOS HOLDINGS INC 
TaxpayeriD: 20-1380758 
Letter 10: CNXXXX976X7X6725 

Reasons for defi ncy 

We adjusted your sales · is by including sales originating in Illinois and delivered to states in which you 
are not taxable. 
(86 ll Adm. Code 100.3370£ 

We adjusted your lllino, es II fa le recei : n federal1120, Lines 1 through 10, over federal 1120, 
Line 1, as originally repo 
[86 IL Adm. Code 100.3370(a)(1)] 

Penalties 

We are imposing a late-filing or nonfiling penalty beca you di t file a processable return by the due date (including 
any extended due date). This penalty is figured at the of 2 perce he amount of tax required to be shown due on 
your return, after subtracting any payments made or cr · ed b the e date of the return . This penalty is imposed 
the day after the original due date of your return, including any d ate. This penalty cannot exceed $250. 
[35 ILCS 735/3-3(a-10)) (for liabilities due on or after 1/1/2001 , 

We are imposing an additional late-payment penalty because you ot pa 
Waiver of Restrictions, within 30 days after the "Date of Issuance" sho n o 
the additional late payment penalty is assessed at 15% of the late payme 
protest rights within 30 days from the "Date of Issuance" on the Form ll-8 
[35 ILCS 735-/3-3(b-20)(2)] (for liabilities due on or after 1/1/2005) 

Interest 

Interest on tax in the amount of $70,171 .39 has been computed through September 11 , 2014. 

IDR-393 (R-07/13} 
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Date: September 11, 2014 
Name INNOPHOS HOLDINGS INC 
TaxpayeriD: 20-1380758 
Letter 10: CNXXXX976X7X6725 

Computation of d cienc 

Income or loss 
Federal taxable inca 
Net operating los · uct1on 
Income tax art plac dedu 
Illinois bonus de eciation addition 
Other additions 

Base income or loss ~ 

Illinois bonus depreciation subtraction 
Total subtractions 
Base income or net loss 

Income allocable to Illinois 
Non-business income or loss 
Non-unitary partnership bus. income or loss 
Business income or loss 
Apportionment formula 

Total sales everywhere 
Total Illinois sales 

Apportionment factor 
Business income/loss apportionable to IL 
Nonbusiness income/loss allocable toIL 
Non-unitary part. business income app. to IL 
Base income or net loss allocable toIL 

Net income 
Base income or net loss 
IL net loss deduction (NLD) 
Net income 

Net replacement tax 
Replacement tax 
Recapture of investment credits 
Replacement tax before credits 
Replacement tax investment credits 
Net replacement tax 

Net income tax 
Income tax 
Recapture of investment credits 
Income tax before credits 

IDR-393 (R-07/13) 

Reporting Period: 31-Dec-2010 

$54,475,863.00 
$12,076,819.00 

$253,206.00 
$3,600,201.00 

$0.00 

$2,750,345.00 
$2 ,750,345.00 

$67,655,744.00 

$0.00 

·" $0.00 
$67,655,744.00 

$498,167,634.00 

'\ $140,646,769.00 ' ~--
f·' 

0.282328 
$19,101 ,111 .00 

$0.00 
$0.00 

$19,101 ,111 .00 

$19,101 ,111 .00 
$0.00 

$19,101 ,111.00 

$477,528.00 
$0.00 

$477,528.00 
$0.00 

$477,528 00 

$916,853.00 
$0.00 

$916,853.00 

P-000005 
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Date: September 11 . 2014 
Name: INNOPHOS HOLDINGS INC 
TaxpayeriD : 20-1380758 
Letter ID: CNXXXX976X7X6725 

ue 
Net replacement tax 
Net income tax 

· redits 

'S 

"'~~ 
Total net income and replacement t -

Minus tax previously assesse 

Total tax deficiency ''\ 
Plus late-filing penalty 
UPIA-5 late-payment penalty (Audit) 
Plus interest on tax through September 11 , 201 

Total deficiency 
If you intend to pay under protest, you must pay th is total defir 

Computation of balance due 

Minus payments 

Balance due 

IDR-393 (R-07/13) 

$0.00 
$916,853.00 

$477,528.00 
$916,853.00 

$1,394,381 .00 
-$514,690.00 

$879,691 .00 
$250.00 

$175,938.20 
$70,171 .39 

* $1 ,126,050.59 

-$634.00 

* $1 ,125,416.59 
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cy'' Information 

If you are currently under the pr 1on of th deral Bankruptcy Court, contact us and provide the 
bankruptcy number and the ban 1ptcy co , · , he bankruptcy automatic stay does not change the fact 
that you are required to file tax returns. 

• You have the right to call the Department of Revenue 
• You have the right to privacy and confidentiality under m · _ . ax Ia. 
• You have the right to respond , within specified time periods, to r artmen 

questions, paying the amount due, or providing proof to refute • Depa 
• You have the right to appeal Department decisions, in many instance 

by asking for Department review, by filing a petition with the Illinois In 
filing a complaint in circuit court. 

tax problems. 

· es by asking 
nt's dings. 

fied time periods, 
x Tribunal, or by 

• If you have overpaid your taxes, you have the right to a credit (or, in some ses, a refund) of that 
overpayment. 

• For more information about these rights and other Department procedures, you may contact us. Our 
contact information is on the front of this notice. 

P- 000006 
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Beyond The Numbers July - August 2014 

State Tax Update: The Shift from Cost of Performance to Market-Based 
Sourcing 
by Emn Gallagher, Tax & Business Services Staff Accountant 

One of the current shifts in state and local income tax has been the adoption of 
market-based sourcing for assigning service-based revenue and income from the use 
of intangibles to a particular state. Many states have enacted legislation to adopt 
market-based sourcing for tax years 2013 or later, creating additional tax revenue for 
these states from out-of-state service providers servicing in-state customers. 

Cost of Performance vs. Market"Based Sourcing 

Most states have historically utilized the Cost of Performance method for purposes of 
apportioning service revenue to a particular state. The cost of performance method is 
defined in Section 17 under the Uniform Division of Income for Tax Purposes Act 
(UDITPA). The rule states service revenue is apportioned to the state where the 
income-producing activity is performed. It is important to note that it must be the 
taxpayer's income-producing activity and not someone else, such as an independent 
contractor, acting on behalf of the taxpayer. If the income-producing activity is 
performed across multiple states, the revenue is apportioned entirely to the state in 
which the greatest proportion of the revenue was earned.The greatest proportion is 
determined by the cost incurred to generate the revenue. Often, cost of performance is 
looked at as an all or nothing type sourcing rule because the majority state gets 
assigned all of the revenue whereas the minority state receives no allocation. 
Generally, the cost of performance method was not difficult to follow as it only focused 
on the efforts and locations of the taxpayer's own employees.The location of the 
recipient client is not a factor in apportioning service revenue. 

Market-based sourcing brings about a complete shift in methodology and allocates the 
service revenue to the state in which the benefit of the service is received and will 
subsequently be used. Service revenue is defined as any revenue other than sales c 
tangible personal property and does include revenue from and sales of intangible 
assets in some states. Under this statute, the destination of the service revenue is 
relevant rather than the location where the revenue was earned. Thus, market-based 
sourcing allows states to tax out-of-state service providers with customers within the 
respective state. 

It is important to note the statutory language used in determining assignment of the 
service revenue for each state. States assign service revenue to in various ways: the 
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as a 
same performance and market-based 

Furthermore, the newly adopted market-based sourcing rule 
sourcing treatments for in-person 

to the customer vs. 

Many of the states that have adopted market-based sourcing regulations have also 
adopted a single factor sales apportionment method.ln this situation, states calculate 
the overall apportionment percentage by taking the sales assigned to the state and 
dividing that number by total sales. Single factor apportionment can create a loophole 
in which a taxpayer pays no tax on a portion of their service revenue. This scenario 
occurs when the company's home state is a market-based sourcing state with single 
sales factor and the destination state is a cost of performance state with single sales 
factor apportionment. The revenue would not be assigned to the home state since 
service was delivered to an out-of-state customer. Additionally, the revenue would not 
be sourced to the destination state since the income-producing activity was performed 
outside of that state. Effectively, this is a tax-free transaction since both states would 
be allocated zero revenue from this service. It is important to note that, assuming 
nexus was established, the destination would still require a tax return to be filed even 
though there is no tax due. 

Taxpayers should not get too excited as there is also a possibility for service revenue 
to yield double taxation across states. For example, a taxpayer located in a cost of 
performance could provide a service for a customer located in a market-based 
sourcing assume that both have a sales factor apportionment 
methodology.lf the majority of the income-producing activity is performed in the 

the taxpayer would source the entire revenue from that transaction 
home tax would 
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only 
,,.....t'"'.,To,n in that 

. If the company has no other activity in 
have battled as to what types of activities may exc~ee!a 

protection afforded under P .L but is beyond scope of this 
Under P.L 86-272, a merchant located in Illinois, for example, would not be subject 
income tax on a sale of tangible property to a customer in Indiana as long as it has no 
connection to or presence in Indiana other than this 

For a company generating service revenue, there would also be no income tax in 
Indiana as a result of a service performed mostly in Illinois for an Indiana customer.As 
long as a majority of the income producing activity occurred in Illinois and only a small 
portion of the activity occurred in Indiana, the service provider would have no Indiana 
income tax liability as a result of this service revenue, since Indiana follows the cost of 
performance rules for receipts from services. However, if the merchant located in 
Illinois had a customer located in Wisconsin, a market-based sourcing state, and 
performed a small portion of the services in Wisconsin, the merchant would be 
to Wisconsin income tax and all receipts from the Wisconsin customer would be 
includible in the merchant's Wisconsin sales factor for apportionment.lt must be 
emphasized that none of these market-based sourcing rules apply for a particular statE 
unless nexus has been established with that state. 

The impact of the market-based sourcing is twofold.For states that have adopted 
market-based sourcing, they are now able to tax out-of-state service providers, as 
mentioned previously. In are eliminating the loophole of the all or 
nothing occurs with of and ensuring 
portion of within 

as a result of YY\':ltrvcn r.J,"'u,_,,.,,_. 
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When with the continued of of performance regulations, 
uc""""'"' sourcing's emergence has made treatment of revenue more 
complex.lt is important to note nexus must established market-based 
sourcing rules may be applied by a particular The combination of both sourcing 
methods has the potential to produce to both tax-free and double-tax transactions. 
Slight variations in each state's specific market-based sourcing rule can produce 
double taxation among market-based sourcing states. In addition, the type of service 
and how it's delivered to the customers can impact the treatment of the service 
revenue .These possibilities have made it paramount to develop a sourcing strategy in 
order to avoid double taxation.Since market-based sourcing generally lowers home
state tax revenues, states have become more aggressive in sourcing revenue from 
out-of-state service providers, especially when it yields additional tax revenues. Please 
contact your Marcum tax advisor should you have any questions or concerns regard in! 
the tax implications of this new and evolving state tax apportionment methodology. 

The following states have enacted Market-Based Sourcing for receipts from 
services as of June 5, 2014: 

Alabama 

• Receipts from services are included if the service is delivered to a location 
within Alabama. 

• If the locality where the service was delivered cannot be determined, if it is 
reasonably approximated to Alabama, then it is includible in Alabama. 

• Throw-out rule applies 

Arizona 

• 

• 

• 
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was 

California 

• 

• 

• are overcome 
assumptions using preponderance of 

Georgia 

• Sales are assigned to Georgia if the receipts are derived from customers within 
Georgia or if the are attributable to the state's marketplace. 

• A customer within Georgia is defined as one that maintains a regular place of 
business within or Georgia or has a Georgia billing address. 

• If the customer receives only a portion of the benefit of the service in Georgia, 
the gross receipts are assigned to Georgia proportionately. 

Illinois 

• Services are assigned to Illinois if they are received in the state. 
• If the state where the corporation, partnership, or trust is not readily 

determinable, or if the customer does not have a fixed place of business within 
Illinois, the services are deemed to be received at the office from which the 
customer ordered the services. 

• Throw-out rule applies. 

Iowa 

• Gross receipts are assigned to Iowa "in proportion to which the recipient of the 
service receives benefit of the service in Iowa". 

Maine 

• 
• 

• 
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• 

• 

• 

• 

Massachusetts 

• Effective January 1, 2014 
• Receipts from are 

is delivered to a location in the 
• Throwback rule applies. 

Michigan 

• Services are assigned to Michigan to the extent that the recipient receives the 
benefit of services in Michigan. 

• If the recipient of services receives only a portion of the benefit in Michigan, the 
receipts are assigned proportionately. 

Minnesota 

• Services are assigned to Minnesota if they are received at the customer's fixed 
place of business in the state. 

• If this is not readily determinable or the customer does not have a fixed place o1 
business, the services are deemed to be received at the office from which the 
customer ordered from the service. 

Nebraska 

• Implemented for tax years after 2013 
• Receipts from services are assigned to Nebraska if 

from a buyer within Nebraska. 
• receipts are 

they to 

receipts are derived 
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• 
• is 

Ohio 

• Commercial Activity Tax 

uses or 
the proportion allocated to Ohio. 

Oklahoma 

• Receipts from services are assigned to Oklahoma if the receipts are derived 
from customers within Oklahoma or if the receipts are attributable to the 
marketplace. 

• "Customers within the state" means maintaining a regular place of business 
within or Oklahoma or, in the case of individual customers, having an Oklahom< 
billing address. 

Pennsylvania 

• Effective January 1, 2014 
• Receipts from services are sourced to Pennsylvania if the service is delivered tc 

location in the 
• If the service is delivered to both Pennsylvania and other states, the sale is in 

Pennsylvania to the extent of the proportionate total value of the service. 
• If the state to which the service was delivered cannot be determined, the servic' 

is deemed to be delivered at the customer's billing address. 

Utah 

• Receipts from the performance of a service are assigned to Utah if the 
purchaser of the service receives a greater benefit of the within Utah 
than in any other state. 

Wisconsin 

• of 

• across it is 
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Alert 08-133 

The Illinois Conversion to Market-Sourcing for  
Income Apportionment Begins to Take Shape 

The Illinois Department of Revenue (“IDOR”) plans to begin promulgating new 
corporate tax regulations on a one-a-week basis, beginning after Labor Day.  These 
regulations will implement ground-breaking legislation enacted last year that 
converts most of the Illinois Income Tax Act (“IITA”) single-sales factor sourcing to a 
market-based approach, effective for tax years ending on or after December 31, 
2008.  Internal drafts of the regulations were recently provided to members of the 
Director of Revenue’s Advisory Group, a hand-picked group of individuals from 
industry and the tax practitioner community.  (Reed Smith partner Michael Wynne, 
a former General Counsel for the IDOR, is a member of this group.)   

 
The General Approach of the Market-Based Sourcing Proposals 

Nearly every market-based sourcing provision proposed by the IDOR follows a 
hierarchy for determining where a service is received or an intangible is used, 
starting with the location of actual receipt or use (presumed to be at a “fixed place of 
business” within Illinois where the order was placed for a corporation, partnership 
or trust), and then defaulting to the location to which the services are billed.  It is of 
concern, though, that a “throw-out” approach—excluding the subject receipts from 
both the sales factor numerator and the denominator—is used whenever the actual 
or default methods cannot be applied.  Whatever the merits of a throw-out approach 
may be, it is troubling that the IDOR is proposing throw-out treatment as part of its 
interpretation of the statutory formula, rather than as a form of special 
apportionment under the Illinois version of UDITPA’s Section 18 that is somehow 
necessary to more clearly reflect activities in Illinois.  The IDOR has said the throw-
out approach reflects the State policy against “nowhere” income, which suggests that 
it serves the Director’s interest in assuring a clear reflection of income in individual 
cases, rather than a proper interpretation of the general apportionment provisions.   

Specific draft regulations were circulated for:   

 Services.  Sales other than tangible personal property are most drastically 
affected by the change to market-based sourcing.  Instead of the 
cost-of-performance approach applied to income-producing 
activities under the prior law, sales of services are now 
apportioned to Illinois if “the services are received in this State.”  
Services are received in Illinois, by a corporation, partnership or 
trust, if such entities have a fixed place of business in Illinois 
(using a federal ‘permanent establishment’ approach), or, lacking 
information on such a fixed place of business, if the office of the 
customer from which services were ordered is in Illinois, or, 
lacking such information, if the billing address for the services is 
in Illinois.  If the taxpayer is not taxable in the state where the 
services are received, then a throw-back rule is applied.   

If you have questions or would  
like additional information on the 

material covered in this Alert,  
please contact one of the authors:  

Michael J. Wynne 
(Chicago) 

+1 312 207 3894 
mwynne@reedsmith.com 

Timothy E. Wieher 
(Chicago) 

+1 312 207 3874 
twieher@reedsmith.com 

…or the Reed Smith attorney  
with whom you regularly work, 

 or any of the other members  
of our State Tax Group: 

Lee A. Zoeller 

Stephen J. Blazick 

Erin M. Coyne 

Daniel M. Dixon 

Frank J. Gallo 

Donald M. Griswold 

David J. Gutowski 

Michael A. Jacobs 

James P. Kleier 

David R. Kraus 

Kenneth R. Levine 

Sara A. Lima 

Kaitlin McKenzie-Fiumara 

Jennafer Norley Mesigian 

John R. Messenger 

Jesse L. Miller 

Kyle O. Sollie 

Troy E. Thompson 

Brian W. Toman 

Randy L. Varner 

Robert E. Weyman 
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 Income From Intangibles.  The IDOR draft makes a distinction between a taxpayer that is a “dealer” in 
intangible personal property, and a non-dealer.  For a dealer, interest, net gains, and other income 
from intangible personal property are sourced to Illinois if the dealer receives the income from a 
“customer in this State.”  Absent actual knowledge of the residence or commercial domicile of a 
customer, the billing address of the customer controls the sourcing.  For non-dealers, interest, net gain 
and other income from intangible personal property is sourced based on where the cost-of-
performance associated with the income-producing activity test is incurred.   

 Leasing.  Under the IDOR draft, receipts from leasing property are sourced to the location of the 
property during the rental period.   

 Telecommunication Services.  The draft regulation for receipts from telecommunications services also 
takes a market-based approach and mostly does away with the previous cost-of-performance regime.  
The draft regulation applies to all receipts from telecommunications services– not just those received 
by corporations whose primary business is providing such services.  (Unlike financial organizations, 
transportation companies, and insurance companies, which have a separate apportionment formula 
designated by the statute, there is no special apportionment formula for telecommunications 
companies, and no prohibition against unitary combination of a telecommunications company with 
another company that uses a different apportionment formula.  Consequently, there are non-
telecommunication services income categories that may be apportioned using the general market-
based approach for services used by all other taxpayers, or, in some cases, the cost-of-performance 
approach that is retained for certain activities.)   

 Other Services.  The legislation adopted last year gave the IDOR the discretion to “adopt rules 
prescribing where specific types of services are received, including but not limited to broadcast, cable, 
advertising, publishing, and utility service.” IITA Section 304(a)(3)(C-5)(iv).  These are services for 
which no separate statutory apportionment formula is prescribed (taxpayers using such formulas are 
also subject to statutory prohibitions on unitary combined reporting).   

 Broadcasting.  In response to a question during the Advisory Group meeting, the IDOR clarified 
that where the medium at issue is the Internet, the broadcasting and telecommunication 
regulations are not applicable and, instead, the newly proposed publishing regulation will apply.  
The broadcasting regulation concerns advertising revenues and other receipts from broadcasting of 
film or radio programming by any means of communication, including public airwaves, cable, 
satellite, through a network, or through independent television or radio broadcasting. Advertising 
revenues will be sourced as determined by an “audience factor” that is the ratio of the audience in 
Illinois to the total audience, based on the books and records of the taxpayer or on published 
rating statistics.  Where a fee is charged to the recipients of broadcasting, the number of recipients 
in Illinois to total recipients shall determine the sourcing ratio.  Where a fee is charged to the 
person providing the programming, or a fee is charged to a broadcaster by the person providing 
the programming, the audience factor method is applied to the total revenue.  Here too the IDOR 
uses its hierarchy of sourcing on sales to corporations, partnerships or trusts, relying on a fixed 
place of business in Illinois for such entities, or on the billing address from which the service is 
ordered, or applying a throw-out rule in the absence of such other information.   

 Publishing.  A “circulation factor” for purchasers or subscribers is used to apportion income from 
publishing services.  The definition of “printed material” includes any “form of printed matter” that 
“may be contained on any property or medium (including any electronic medium, other than a 
broadcasting medium…).”  Thus ”printed material” includes material disseminated through the 
Internet.  “Printed material” includes “the physical embodiment or printed version of any thought 
or expression,” which may be published by “selling, licensing (other than…for purposes of 
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printing or other publication), or distributing newspapers, magazines, periodicals, trade journals, 
or other printed material.”  Here too the IDOR uses its hierarchy of sourcing on sales to 
corporations, partnerships or trusts, relying on a fixed place of business in Illinois for such entities, 
or on the billing address from which the service is ordered, or applying a throw-out rule in the 
absence of such other information.   

 Utility Services.  Notwithstanding the invitation to regulate that the General Assembly extended to 
the IDOR, no draft regulation on utility service income was provided to the Department’s Advisory 
Group.  A draft is under development and expected shortly.   

 Apportionment for Specific Industries.  Taxpayers required to use a special statutory apportionment 
formula, and subject to limitations on unitary combined reporting, are also addressed by the draft 
regulations.   

 Insurance Companies.  Under Illinois law, an insurance company generally apportions its income to 
Illinois by multiplying its income by a fraction, the numerator of which is the sum of the “direct 
premiums written” for insurance upon property or risk in Illinois and the denominator of which is 
“direct premiums written” everywhere.  The draft regulations explain what amounts are included 
in “direct premiums written.”  The amount of premiums written for reinsurance in respect of 
property or risk in Illinois must be determined in consideration of each premium written, 
eliminating the up-to-now available option of using a ratio of such premiums from Illinois 
domiciled companies to total premiums written for reinsurance accepted from all sources, or a 
ratio of such premiums by each ceding company to total premiums by such ceding company. 

 Transportation Companies.  The IDOR is also proposing that the “special apportionment” regulation 
implementing the Illinois UDITPA Section 18 provision be amended, specifically for air carriers, to 
provide that “flyover miles” (revenue miles flown over a state in a flight that neither takes off or 
lands in the state) are thrown out of the numerator and denominator of the revenue-miles formula 
for transportation companies.  This treatment also excludes miles flown over international waters 
and other areas not subject to a government’s jurisdiction.  Instead of a 50/50 apportionment 
based on take-offs and landings, application of the rule would leave a numerator composed of 
miles flown in Illinois when it is the take-off or landing state, and a denominator composed of all 
miles flow in take-off and landing states.   

A separate, new regulation for apportionment of business income of transportation companies 
parrots the statutory apportionment language, and then adds a definition of a “transportation 
company” that is based on whether “more than 80 percent of the entity’s gross income…is derived 
from business activities characteristic of a transportation company.”  This percentage of 
characteristic-activity-income approach mirrors that adopted some years ago by the IDOR in 
defining a “financial organization;” an approach that appears to have worked reasonably well.  The 
“entity” to which the test is applied must be one that actually engaged in providing transportation 
services, and such services must not be “incidental to the sale of goods or other services” by the 
entity, and no entity is a transportation company unless it charges a fee for transportation services, 
apart from any charges for goods or services.   

Separate apportionment factors are computed for each mode of transportation, e.g., rail, pipeline, 
ground, or air, and then computing an average of the separate fractions weighted as provided by 
the IITA for freight and passenger services.   

 Financial Organizations.  The draft regulation mostly parrots the statutory changes implementing a 
market-based approach, doing away with the well-known lock-box receipt rule for sourcing 
interest.  Gross receipts of financial organizations generally are sourced to Illinois under the draft 
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regulation if received from a person deemed a resident or commercially domiciled in Illinois.  The 
draft regulations determine the state of residence or commercial domicile of payers, based on a 
number of concepts, including the location of “fixed place of business,” and substantive contacts 
(e.g., research or approval) for the income with such a fixed place.  The draft regulation also 
provides a that the gross receipts of financial organizations are sourced, by default, to the billing 
address of the payer, and includes a throw-out rule applicable to situations when information is 
lacking to apply other sourcing provisions.  Although there are a great many issues to analyze in 
connection with the sourcing of receipts of financial organizations, these issues emanate mostly 
from the statute, rather than the regulation, so for the sake of brevity we will not further detail 
these here.   

Curiously, the draft regulation for financial organizations adds examples to:  (i) source to Illinois 
sales of certain tangible personal property that would, in the case of other taxpayers, be excluded 
from the apportionment factor as incidental or occasional sales (e.g., the sale of a factory or plant) 
but that will be included in the apportionment factor for a financial organization; and (ii) source 
gross receipts from the licensing, sale or other disposition of patents to the extent utilized in 
Illinois (without applying the 50 percent of gross receipts test used by other non-financial 
organization taxpayers).   

The draft regulation also provides a rule for sourcing service income of financial organizations, 
following the new general rule for market-based sourcing of such income (see “Services,” above).   

 Other Proposals.  Although the focus of this client alert is the IDOR’s apportionment proposals, the 
IDOR also circulated draft regulations on: (a) list-keeping requirements for reportable transactions; 
(b) registration of tax shelters; (c) composite returns and estimated payments, overpayments and 
underpayments; (d) pass-through entity withholding requirements; (e) adjustments to Illinois net 
operating losses for discharge of indebtedness income; and (f) add-backs for 80/20 companies and 
non-combination companies.  Draft sales tax regulations were also circulated for changes to the rolling 
stock exemption, and to the special order items.   

 
The Illinois Rulemaking Process 

The draft regulations described above are merely proposals and there will be ample opportunity to comment on 
these proposals during the formal rulemaking process.  This process will commence when the IDOR begins 
publishing the proposals in the Illinois Register, which is not expected to occur before Labor Day.   

Once the IDOR promulgates a regulation by publishing a notice in the Illinois Register, a minimum First Notice 
period of 45 days for comment begins.  During the First Notice Period, interested persons can submit their views 
on the proposed rulemaking to the IDOR.  The IDOR must report to Joint Committee on Administrative Rules 
(“JCAR”) on the comments received, and it can modify the rulemaking during First Notice by submitting a First 
Notice Changes document to JCAR when it gives Second Notice.   

During the Second Notice period, which lasts a maximum of 45 days, JCAR staff conducts the legislative review 
of the proposed rules and JCAR then reviews the rules for statutory authority, propriety, standards for exercise of 
discretion, economic effects, clarity, procedural requirements, and other aspects of the rules.  The public is 
allowed to contact JCAR, typically where the agency has refused to modify its rulemaking in response to their 
comment, or where they discovered the existence of a proposed rulemaking too late for the First Notice public 
comment period.   

Reed Smith would be pleased to discuss any of the draft regulations described in this client alert and to assist any 
interested person in submitting comments to the IDOR before or during the rulemaking process.   
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*     *     *     *     *     * 

Reed Smith is a top-15 global relationship law firm with more than 1,600 lawyers in 23 offices throughout the 
United States, the United Kingdom, Europe, Asia and the Middle East.  Founded in 1877, the firm represents 
leading international businesses from Fortune 100 corporations to mid-market and emerging enterprises.  Its 
attorneys provide litigation services in multi-jurisdictional matters and other high stake disputes, deliver 
regulatory counsel, and execute the full range of strategic domestic and cross-border transactions.  Reed Smith is 
a preeminent advisor to industries including financial services, life sciences, health care, advertising and media, 
shipping, international trade and commodities, real estate, manufacturing and education.  For more information, 
visit reedsmith.com.   
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Illinois Department of Revenue 

IL-872 Consent to Extend the Time to Assess or 
Refund Income Tax 

INNOPHOS HOLDING INC 
259 PROSPECT PLAIN ROAD 
CRANBURY, NJ 08512 

ss 
20-1380758 
Track: A406636544 

We, the Illinois Department of Revenue and the taxpayer, agree that a notice of defiCiency proposing an assessment 
of additional Illinois Income Tax due for taxable years 12/31/2009 and 12/3112010 may be issued at any 
time on or before 2/15/2015. 

In addition, a claim for refund for these taxable years may be filed at any time within six months after the date shown above. 

If we issue a notice of deficiency or a claim denial on or before the date above and 

• a written protest has not been filed, the amount will be considered assessed or finally denied after 60 days (150 days if 
the taxpayer is outside the United States) of the date of the notice. 

• the notice or claim has been contested, the amount that is resolved in a final Illinois Department of Revenue or judicial 
decision will be deemed assessed or refundable once the end of any further appeal period has passed. 

It is understood that this consent will 
not deprive either party of their appeal rights. 

You must sign this consent form for it to be valid. 

If you filed a joint retum for a year covered by this consent, 
both you and your spouse must sign this consent. If acting 
under a power of attorney, one may sign as agent for the 
other. 

If you are signing this consent as a taxpayer's attorney or 
agent, your actions must be specifically authorized by a power 
of attorney. Form IL-2848, Power of Attorney, must accompany 
this form, unless Form IL-2848 was previously filed. 

If you are signing this consent as a person acting in a fiduciary 
capacity (e.g., executor, administrator, or trustee), Form IL-56, 
Notice of Fiduciary Relationship, must accompany this form, 
unless Form IL-56 was previously filed. 
Note: If you are a partnership, S corporation, or trust, 
executing this agreement will automatically extend the statute 
of limitations for issuing notices of deficiency to, or filing 
refund claims by your partners, shareholders or beneficiaries 
through the dates you have agreed to above. 
If a corporate or partnership retum was filed, this consent 
form must be signed with the corporate or partnership name 
followed by the signature and title of the officer(s) or other 
authorized person. 

If seal is used, 
place it here. 

Illinois Department of Revenue 
Refer reply to: 

IL-872 (R-2/03) IL-492-0983 

Sign here, If you are an individual, trust, or estate. 

Taxpayer's signature Date 

Spouse's signature (if filing jointly) Date 

Taxpayer's representative Date 

This automatic extension for your partners, shareholders or 
benefiCiaries applies only to underpayments or 
overpayments that result from changes to your return that 
flow through to their returns. 

Sign here, if you are a corporation, S corporation, or 
partnership. 
INNOPHOS HOLDIN 
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