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James M. 

RESPONSE IN OPPOSITION TO IBM'S MOTION FOR SUMMARY JUDGMENT 

Revenue ("Department"), Respondent 
rrnrn"'·" General of and the 

1. A Motion Summary Judgment may be nr<l:fltP•rl 

and admissions on file, together with the affidavits, if any, 1s no 
as to any material fact and that the is entitled to a judgment 

as a matter of 1005(c). 

IBM's Motion is 
2. Petitioner's motion entitled ''Motion for Summary Judgment" is in fact a Motion for 

Judgment on the Pleadings. 21 Ill.App.2d 1 ( l st Dist. 
l to the court that there is no 



5. 

8. 
9. 

<"""'"'"''""to Department's 
Judgment must be denied. 

Hrvnr?''t!Pr even if IBM were to an affidavit to Motion, additional 
to deny IBM's Motion for Summary Judgment 

testimony accuracy of the U!:>~>\..:>,>iHlvHl"'' 
documentary support for its <>ccr>rT'"" 

orot111o 218 IlLApp.3d 203, 217, (I 1). 

case established 
the Department's '''"""'"" 

12. IBM has failed to present either testimony or documentation the correctness of 
WTC's alleged payroll or property factor. 

13. IBM to Department's (Memorandum in Support of Motion 
for Summary Judgment ("MSJ), Exhibit B) and the Auditor's (MSJ, "-'""'uua 

A). exhibits provide documentary support IBM's claim that WTC 
Activity Test 



inferior courts. 
In the ALJ held that where the Department stipulated that Shanghai's 

sub "had no employees during the years at " "owned no real or 
the '' the record was devoid of 

IT 02-
1. 





DATED: 5 



Notice of Deficiency 
for Form IL-1120, Corporation Income and Replacement Tax Return 

September 24, 2014 

• STAllOF 

lnOIS 
FR 

tax.ilinois.gov 

I Ulk . .. J.I 
Letter ID: CNXXX 17317276328 

Taxpayer ID: 
Reporting period: 
Total Deficiency: 
Balance due: 

13-0871985 
December 2007 
$15,949,669.74 
$15,949,669.74 

riod listed above. The attached statement explains the computation of your deficiency and 
u of this deficiency and your rights. 

If you agree to this deficiency , pa 
payable to "Illinois Department of 

due as as possible to minimize penalty and interest assessed. Make your check 
r tax D on your check, and mail a copy of this notice along with your payment. 

the instn• ns listed below. 

• If the amount of this tax deficiency, exclus1 erest is more than $15,000, or if no tax deficiency is assessed but 
the total penalties and interest is more than ,000, a petition with the Illinois Independent Tax Tribunal within 60 days of this 
notice. Your petition must be in accordance with e of pra · d procedure provided by the Tribunal (351LCS 1010/1-1, et seq.). 

• In all other cases , file a protest with us, the Illinois pa of Reve e, within 60 days of this notice. If you file a protest on time. we 
must reconsider the proposed deficiency, and if requested. nt you o ur authorized representative an administrative hearing. An 
administrative hearing is a formal legal proceeding condu pursuant to rules adopted by the Department and is presided over by an 
administrative law judge. Submit your protest on Form EAR Format for Protest for Income Tax, (available on our website at 
tax.illinois.gov ). If we do not receive your protest within 60 , IS deficiency ' become final. A protest of this notice does not 
preserve your rights under any other notice. 

• In any case , you may instead, under Sections 2a and 2a. 1 of the S s Money Disposition Act (30 ILCS 230/2a, 
230/2a.1 ), pay the total deficiency under protest using Form RR-37 4, N Protest (available on our website at 
tax.illinois.gov) , and file a complaint with the circuit court for a review of 

If you do not protest this notice or pay the balance due 1n full, we may take collection 
include levy of your wages and bank accounts, filing of a tax lien, or other action. 

If you have questions, call us at the telephone number shown below. 

B~CJL_, 
Brian Hamer 
Director 

ILLINOIS DEPARTMENT OF REVENUE 
AUDIT BUREAU 
PO BOX 19012 
SPRINGFIELD IL 62794-9012 

(217) 785-4472 

IDR-393 (R-07/13) 

e balance due, which may 

Department Exhibit 1 , page 1 of 1 0 



Statement 

Date: September 24 , 2014 
Name: INTERNATIONAL BUSINESS MACHINES CORP 
TaxpayeriD: 13-0871985 
Letter ID: CNXXX 17317276328 

See attached Explanati 

If this liability qualified for any 
through November 8, 201 1) 

id not p. that liability during the amnesty period held October 1, 2010, 
inter mounts may be doubled. [86 Ill. Admin. Code 520/1 01 (b)] 

Penalties / 

We are imposing an additional late-payment pen ' ecaus " OU did not pay the amount shown due on the Form IL-870, 
Waiver of Restrictions, within 30 days after th e of nee hown on the form. Once an audit has been initiated. 
the additional late payment penalty is assessed 15°/. he lat yment. Failure to pay the amount due or invoke 
protest rights within 30 days from the "Date of lssuan on the F IL-870, results in this penalty increasing to 20%. 
[35 ILCS 735-/3-3(b-20)(2)] (for liabilities due on or a /1/2005) 

Interest 

Interest on tax in the amount of $3 .778,124.34 has been computed ugh S mb r 24, 2014. 

IDR-393 (R-07113) 
Department Exhibit 1, page 2 of 1 0 



Statement 

Date: September 24, 2014 
Name: INTERNATIONAL BUSINESS MACHINES CORP 
Taxpayer ID: 13-0871985 
Letter ID: CNXXX17317276328 

Computation of de ency 

Income or loss 
Federal taxable inco 
Net operating los uctron 
State Municip . d ot r i t exc! . d 
Income tax and placement tax de 1on ". 
Other additions 
Income or loss 

Base income or loss 
Foreign dividends subtraction 
Total subtractions 
Base income or net loss 

Income allocable to Illinois 
Non-business income or loss 
Non-unitary partnership bus. income or loss 
Business income or loss 
Apportionment formula 

Total sales everywhere 
Total Illinois sales 

Apportionment factor 
Business income/loss apportionable to IL 
Nonbusiness income/loss allocable to IL 
Non-unitary part. business income app. to IL 
Base income or net loss allocable to IL 

Net income 
Base income or net loss 
IL net loss deduction (NLD) 
Net income 

Net replacement tax 
Replacement tax 
Recapture of investment credits 
Replacement tax before credits 
Replacement tax investment credits 
Net replacement tax 

Net income tax 
Income tax 
Recapture of investment credits 

IDR-393 (R-07113) 

Reporting Period : 31 -Dec-2007 

$3,834,211,925.00 
$164,236,410.00 
$43,077,315.00 

$178,436.00 
$0.00 

$4,04 1,704,086.00 

$927,869,456.00 
$927,869,456.00 

$3,113,834,630.00 

$0.00 
$0.00 

$3,113,834,630.00 

$34,934,020,174.00 
$1,485,046,920.00 

0.042510 
$132,369,110.00 

$0.00 
$0.00 

$132,369,1 10.00 

$132,369,110.00 
$0.00 

$132,369,110.00 

$3,309,228.00 
$0.00 

$3,309,228.00 
$0.00 

$3,309,228.00 

$6,353,717.00 
$0.00 

Department Exhibit 1 , page 3 of 1 0 



Statement 

Date September 24, 2014 
Name: INTERNATIONAL BUSINESS MACHINES CORP 
Taxpayer ID: 13-0871985 
Letter ID: CNXXX17317276328 

Income t 

Net replacement t 
Net income ta 

s 

Total net income and replacer1:1e 
Minus tax previously assessed 

Total tax deficiency 
UPIA-5 late-payment penalty (Audit) 

x due 

Plus interest on tax through September 24, 20 / 

Total deficiency 
If you intend to pay under protest. you must pay this total defi, 

Computation of balance due 

Remaining amount due (or overpaid) 

Balance due 

IOR-393 (R-07113) 

/ 

$6,353,717.00 
$0.00 

$6 ,353,717.00 

$3,309,228.00 
$6,353,717.00 

$9 ,662,945.00 
-$968,984.00 

$8,693,961.00 
$3,477,584.40 
$3,778,124.34 

.. $15,949,669.74 

-$266 .37 

* $15,949,403.37 

Department Exhibit 1, page 4 of 1 0 



kru 

If you are currently under the !iOn of th 
bankruptcy number and the ban 1ptcy co ·· 
that you are required to file tax rett~ 

' 

y Information 

deral Bankruptcy Court, contact us and provide the 
he bankruptcy automatic stay does not change the fact 

ts 

• You have the right to call the Department of Revenue tax problems. 
• You have the right to privacy and confidentiality under m 
• You have the right to respond, within specified time periods, to D artment 

questions, paying the amount due, or providing proof to refute Dep 
• You have the right to appeal Department decisions, in many instance 

by asking for Department review, by filing a petition with the Illinois In 
filing a complaint in circuit court. 

• If you have overpaid your taxes, you have the right to a credit (or, in som ses, a refund) of that 
overpayment. 

• For more information about these rights and other Department procedures, you may contact us. Our 
contact information is on the front of this notice. 

Department Exhibit 1, page 5 of 10 



Notice of Deficiency 
for Form IL-1120. Corporation Income and Replacement Tax Return 

Ill 
Letter ID: CNX.XX15295657121 

TaxpayeriD: 
Reporting period : 
Total Deficiency: 
Balance due: 

13-0871985 
December 2008 
$11 ,972,596.94 
$11,972,596.94 

We have audited your a 
the balance due. Illinois law ~ 

riod listed above. The attached statement explains the computation of your deficiency and 
.u of this deficiency and your rights. 

If you agree to this deficiency . pa 
payable to "Illinois Department of 

due as as possible to minimize penalty and interest assessed. Make your check 
r taxp ID on your check, and mail a copy of this notice along with your payment 

If you do not agree, you may est this n the instructJOns listed below. 

• If the amount of this tax deficiency, exclus1 penalty an. rest is more than $15,000, or if no tax deficiency is assessed but 
the total penalties and interest is more than ,000, a petition with the Illinois Independent Tax Tribunal within 60 days of this 
notice. Your petition must be in accordance with ~ r of pra · d procedure provided by the Tribunal (351LCS 1010/1-1, et seq.). 

• In all other cases . file a protest with us, the Illinois part of Reve e. within 60 days of this notice. If you file a protest on time, we 
must reconsider the proposed deficiency, and if requested, nt you o ur authorized representative an administrative hearing. An 
administrative hearing is a formal legal proceeding conduc pursuant to rules adopted by the Department and is presided over by an 
administrative law judge. Submit your protest on Form EAR Format for F rotest for Income Tax, (available on our website at 
tax.illinois.gov ). If we do not receive your protest within 60 dd • tl'l iS deficiency ""{ become final. A protest of this notice does not 
preserve your rights under any other notice. 

• In any case . you may instead, under Sections 2a and 2a.1 of the St 0 ce 
230/2a.1 ), pay the total deficiency under protest using Form RR-37 4, N Payme 
tax.illinois.gov) . and file a complaint with the circuit court for a review of o. detemf 

If you do not protest this notice or pay the balance due in full . we may take collection 
include levy of your wages and bank accounts, filing of a tax lien, or other action. 

If you have questions, call us at the telephone number shown below. 

slJ:_ C)L, 
Brian Hamer 
Director 

ILLINOIS DEPARTMENT OF REVENUE 
AUDIT BUREAU 
PO BOX 19012 
SPRINGFIELD IL 62794-9012 

(217) 785-4472 

IDR-393 (R-07/13) 

n. 

s Money Disposition Act (30 ILCS 230/2a, 
Protest (available on our website at 

'1e balance due. wh ich may 

Department Exhibit 1 , page 6 of 1 0 



Statement 

Date: September 24, 2014 
Name: INTERNATIONAL BUSINESS MACHINES CORP 
Taxpayer 10: 13-0871985 
Letter ID: CNXXX15295657121 

Reasons for defici y 

See attached Explanati . Adju 

If this liability qualified for am 
through November 8, 201 (} 

id not hat liability during the amnesty period held October 1 , 201 0, 
inter mounts may be doubled. (86 Ill. Admin. Code 520/101 (b)] • 

Penalties 

We are imposing an additional late-payment pena · ecause ou did not pay the amount shown due on the Form IL-870, 
Waiver of Restrictions, within 30 days after th e of) nc· . hown on the form. Once an audit has been initiated, 
the additional late payment penalty is assessed 15% the lat ' yment. Failure to pay the amount due or invoke 
protest rights within 30 days from the "Date of lssuan on the F In IL-870, results in this penalty increasing to 20%. 
[35 ILCS 735-/3-3(b-20)(2)] (for liabilities due on or aft /1/2005) , 

Interest 

Interest on tax in the amount of $2 ,246,263.54 has been computed ugh S 

IDR-393 (R-07/13) 
Department Exhibit 1, page 7 of 1 0 



Statement 

Date: September 24. 2014 
Name: INTERNATIONAL BUSINESS MACHINES CORP 
Taxpayer ID: 13-0871985 
Letter ID: CNXXX15295657121 

Computation of de 

Income or loss < 

Federal taxable inco 
Net operating los" uction 
State Municip d oi i 
Income tax and replacement tax d 
Illinois bonus depreciation addi · 
Other additions 
Income or loss 

Base income or loss 
Foreign dividends subtraction 
Illinois bonus depreciation subtraction 
Total subtractions 
Base income or net loss 

Income allocable to Illinois 
Non-business income or loss 
Non-unitary partnership bus. income or loss 
Business income or loss 
Apportionment formula 

Total sales everywhere 
Total Illinois sales 

Apportionment factor 
Business income/loss apportionable to IL 
Nonbusiness income/loss allocable to IL 
Non-unitary part. business income app. to IL 
Base income or net loss allocable to IL 

Net income 
Base income or net loss 
IL net loss deduction (NLD) 
Net income 

Net replacement tax 
Replacement tax 
Recapture of investment credits 
Replacement tax before credits 
Replacement tax investment credits 
Net replacement tax 

Net income tax 

Reporting Period: 31-Dec-2008 

$9,437,765,868.00 
$160,891,249.00 

$9,882,623.00 
$5,303,711.00 

$1,091,981,552.00 
$0.00 

$10,705,825,003.00 

$6,633,979,077.00 
$214,021,623.00 

$6,848,000,700.00 
$3,857,824,303.00 

$0.00 
$0.00 

$3,857,824,303.00 

$35,052,333,144.00 
$1,540,893,009.00 

0.043960 
$169,589,956.00 

$0.00 
$0.00 

$169,589,956.00 

$169,589,956.00 
$0.00 

$169,589,956.00 

$4,239,749.00 
$0.00 

$4,239,749.00 
$0.00 

$4,239,749.00 

Department Exhibit 1 , page 8 of 1 0 



Statement 

Date: September 24, 2014 
Name: INTERNATIONAL BUSINESS MACHINES CORP 
Taxpayer ID: 13-0871985 
Letter ID: CNXXX15295657121 

Income ta 
Recapture i v 
Income tax be . 
Income tax investmer edrts 
Net income tax 

Refund or balane,. 
Net replacement x 
Net income tax 

Total net income and replacement tax 
Minus tax previously assessed 

•.'\ 

Total tax deficiency · ~ 
UPIA-5 late-payment penalty (Audit) 
Plus interest on tax through September 24, 2014 • 

Total deficiency 

$8,140,318.00 
$0.00 

$8,140,318.00 
$69,541 .00 

$8,070,777.00 

$4,239,749.00 
$8,070,777.00 

$12,310,526.00 
-$5,363,145.00 

$6,947,381 .00 
$2 ,778,952.40 
$2,246,263.54 

* $11,972,596.94 
If you intend to pay under protest, you must pay this total deficienc mount 

Computation of balance due 

Remaining amount due (or overpaid) -$500.00 

Balance due * $11 ,972,096.94 

IDR-393 (R-07/13) 
Department Exhibit 1. page 9 of 1 0 



kru 

If you are currently under the p on of lh 
bankruptcy number and the ban uptcy co 
that you are required to file tax returps. 

Taxpaye 

y Information 

deral Bankruptcy Court, contact us and provide the 
he bankruptcy automatic stay does not change the fact 

' 

• You have the right to call the Department of Revenue , . tn resol tax problems. 
• You have the right to privacy and confidentiality under m ax Ia 
• You have the right to respond, within specified time period.s, to P artmen · es by asking 

questions, paying the amount due, or providing proof to refute : Depa nt's dings. 
• You have the right to appeal Department decisions, in many instance • ithin p ed time periods, 

by asking for Department review, by filing a petition with the Illinois In enden x Tribunal, or by 
filing a complaint in circuit court. 

• If you have overpaid your taxes, you have the right to a credit {or, in som~ ses, a refund) of that 
overpayment. 

• For more information about these rights and other Department procedures, you may contact us. Our 
contact information is on the front of this notice. 

Department Exhibit 1, page 10 of 10 



ILLINOIS INDEPENDENT TAX TRIBUNAL 

) 

AFFIDAVIT OF LAURIE EVANS 
PURSUAI~T TO ILLINOIS SUPREME COURT RULE 191(b) 

as provided by Section 1-109 
first duly sworn on oath, depose, 

1. I am currently employed by the Illinois Department of Revenue. 

2. My current is Revenue for Income Audit 
Support. 

3. is to detennine the business activity and without the 
IBM World Trade Corporation 13-1602820) ("WTC") for the tax 

"'"'-''HU''-'1 31 2007 or December 31, 2008 at Issue"). 



i) 

5. 

6. 

or more individuals, officers and 
perfonned WTC and the value of the time spent 

or more individuals, including 
tangible personal in conjunction with the 

or rental rate of that property. 

""'''"'nt"" were WTC officers and would 
the calculation ofWTC's payroll and property 

be necessary to develop the of this case. 

at 
at 



8. list, other necessary to develop 

9. I am an adult of the of Illinois and can truthfully and competently testify to the 
matters contained herein based upon my own personal knowledge. 

wv••~u,.~v as provided law pursuant to 1-109 of the Civil 
certifies that the statements set forth this instrument are true and 

as to matters therein stated to be on information and belief and as to such matters 
verily the same to be true. 



v. 

ILLINOIS INDBPENDENJ' TAX TRIBUNAL 

) 
) 

J 
) 

ILLINOIS DEPARTMENT 
Respondent. 

) 
) 
) 
) 

AFFIDAVIT OF ANGELE MORGAN . 
PURSUANT Ta ILLINOIS SUPREME COURT RULE 191(b) 

STATE OF NEW JERSEY 

COUNTY QF BERGEI'f 

Under penalties as provided by Section l-f09 of the Code of Civil Proeedure, 7351LCS 
§5/1-109, I, Angele Morgan, being first duly'swom on oatb, depose, and state as follows: 

1. I am currently employed by the 'Illinois Department 6f Revenue. 

2. My current title is Revenue Auditor m. 

3. I audited IBM's Illinois Corporate Income and Replacement Tax Returns for the tax years 
ending December 31, 2007 and December 31, 2008 ("Years at Issue"). 

4. As part of my audit I requested information from IBM. 

5. IBM did not provide me with ail of the information I requested for purposes o~the audit 

6. As part of my I requested compensation information, including W-2 Forms. for the 
Officers ofiBM World Trade Corporation (FEIN: 13-1602820) ("WTC)') for the Years at 
Issue. 

7. to provide compensation information, including W-2 Forms, for Officers 
the at 

8. 

9. 



are true correct 

wJllion and U.S. 

unsworn Motion are NOT true correct and the 

Departme,nt disputes that, "During the audit, IBM provided the Department with W-
2 Fonns that illustrated WTC had 20 employees in the U.S., and illustrated the 
payroll those employees." IMB's Memorandum of Law ('MOL"), pg. 3, 
#3. The W-2 Forms for 2007 and 2008 provided to me did not include 
officers of WTC. The Department, therefore, disputes that WTC had only 
20 employelis and that the W-2s provided showed WTC's total U.S. 
payroll. 

b) Department disputes that, "In 2007 and 2008, WTC operated a network of foreign· 
branches that employed hundreds of employees and at leaSt fifty contractors outside 
the United ., IMB's MOL, pg. 3, #4. IBM has not provided 
documentation sup'Porting this statement. 

c) Department disputes that, "During the audit, IBM provided the Department with 
documentatipn that illustrated WTC's U.S. property for the Years at Issue." IMB's 
MOL, pg. 3, #5. 

d) Department disputes that, "During, the audit, IBM provided tax return 
documentation .that reflected WTC's everywhere property and payroll." J¥B's 
MOL, pg. 3, #6. 

~) Department disputes that7 ':Pursuant to ilie docum~ntation and tax returns, WTC 

qualified as an sono Company." IMB's, MOL, pg. 3, #7. 
f) that, "Nevertheless, the Department issueq an assessment of 

1 ),.., .. <>...tn-> .. nt d1isre2arded WTC's statutory classification as 
) 



i) 

d) 

f) 

----------------------- ·------------

co:tnpiSW!atlLon of those employees. 

show 

are 
is 

United ~t:BLtes in 

oorn~ctneM of WTC:t everywhere payroll during 
at Issue was not provided to me during the audit 

nffii"·"""''<~ compensation was not included WTC's U.S. Payroll figure of $2 
2007 or 2008, respectively. 

rel~ltio:nship of employer and may have existed between WTC 
mmvtmtml!l; excluded ftom the WTC employees presented to me (in the 

2007 and 200ft (Hereinafter referred to as "misctassitied 

g) compensation of the employees was not included in WTC's 
Payroll figure of$Zmillion for 2007 or 2008~ resnecti•velv 

h) WTC's and officers were physically present the United States when 
they services on behalf ofWTC in 2007 and 2008. 

i) WTC therefore had to own, rent or otherwise utilize real and personal property for the 
t I J • 

use of its including ofi:liceis: 
j) The city, state) of each U.S. real property utilized by WTC during 

at Issue was not provided to me dpring audit. 
rea:soru:tble market of each U.S. real property utilized by 

nmvtctiM to me during the audit 
I) ma:rket of of Ulll:ll>lUl'W personal 

is not 
correct 



r) 

I am an adult of the State of New and can truthfii!Jy to 
the matters contained herein based upon my own personal knowledge. 

f 

penalties as provided law to Section 1-109 Code 
Procedure, the undersigned certifies that the statements set forth in instrument are true and 
correct, except as to matters therein stated to be on information and belief and as to such matters 
the as aforesaid that he verily believes the same to be true. 

,. 



COPORA TION~ 
Petitioner, 

v. 
ILLINOIS DEPARTMENT OF 

Respondent. 

14-TT-229 

JamesM. 

MEMORANDUM OF LA \V IN SUPPORT OF THE 
DEPARTMENT'S RESPONSE IN OPPOSITION TO 

PETITIONER'S MOTION FOR SUMMARY JUDGMENT 

Judgment 

I. INTRODUCTION 

5. 

mc<>me tax retnrns 



nvuv'"' IBM asserts to 

to so. MSJ Cf~ 2, 3. 

reasons 

should Motion IS not a proper summary 

uv'-·'"'''"' it is not supported an or Therefore, IBM's Motion 

should be treated as a Motion for Judgment on the Pleadings, and should be denied the 

Answer fact. 

even if this Tribunal that IBM's Motion is a proper 

Judgment, 

First, IBM 

are multiple reasons why IBM's Motion 

the Illinois 

llLApp.3d 474 (1st 

overcome 

Court one year 

cHAAJII'lL the 

Summary Judgment must be denied. 

the Department from which was 

v. 

at 



II. FACTS 

The concern 

1. of the same 
Affidavit of 

WTC 

reasons, 

Business Group as 
Morgan, ~11, 

2. WTC is a Delaware corporation headquarters York. 

and 

December 31, 

3. The Department audited IBM's Illinois corporate income and rep1acemem 
returns the at Issue. Affidavit Angele Morgan, 
Department's 

4. 
Affidavit 

5. 



IBM 

10. 

IV. ARGUMENT 

judgment is only when "the fJ''-•UULUF,J, rlPnrtC1t1 on 

fAfY?>ti"l<>T with the QT?H1Ct<l if any, show that there is no genuine issue as to any 

the moving party is to a judgment as a matter "American V. 

IlLApp.3d , 522 ( Dist. 735 ILCS court will 

depositions, and from them in a 

most favorable to party. Inc. 

lll.App.3d 1, 762 """''""''-"' is particularly 

(1 A 



lS 511, 1 

( 

A. IBM's Motion for Summary Judgment is Legally Insufficient and Must be Denied 

21 Ill.App.2d 

court that there is no 

the 

to be 

made 

by the pleadings. A summary judgment, on the other hand, be based on and 

submission of documents 

V. 194 IlLApp.3d 371, 

from a summary judgment motion in 

entitled to judgment solely on 

of fact is involved. State Farm Fire & 

motion 

the former asserts that the movant is 

while the latter may include affidavits, 

and other evidentiary documents order to establish absence of a 

factual contain an 

movant to an 



1, 

any 

may 

statements may not summary 

should construe "Motion for ~urnm,ar 

Judgment'' as a Motion Judgment on to an 

(and its 

issue of 

is not the Department may on its Answer to establish a triable 

Kornater v. Kenton 151 lll.App.3d 632, (2d Dist 1986) (citing 

Smith St. Hospital I 06 IlLApp.3d 268, (2d Dist. 1 and Cato v. Thompson 83 

llLApp.3d 321, (2d Dist 1 The Department's Answer of as to 

WTC's U.S. business 

purposes of the 

including WTC's payroll factor and WTC's property factor, for 

Department's 

51, 

101, 1 

pursuant to 35 ILCS 51150l(a){27). See 

~~ 12, 13, 18, 26,27,28,29,31, 

57, 81, 

110,111,113,119,1 

41, 

93, 

48, 



B. If be 

or 

more 

to 

was 

a. IBM has not put forth evidence to overcome the Department's prima facie 

~ 

Department's of IS evidence of the correctness of the 

Department's assessment. ILCS IlLApp.3d (lst 

Dist 1981). are attached as Exhibit 1 to 

more than its testimony the accuracy of 

sufficient Mel-Park 

218 (1 

IBM has correctness 

or 

IBM 



mcomteto 

our 

a a 

at 

statute as a matter 

at 

at 



met tax 

must the 

L 

et 

1 

term means * * * 
The group will not include those members whose business 
activity outside the United States is 80% or more 
member's total business activity; for of this "'"''"'nr<>r•h 

and (a)(3)(B)(ii) of Section 304, u .. ..,, .. -.,,., 

United States shall by means of the factors ordinarily 
suo:;ectJtons (a), (b), (c), (d), or (h) of Section 304 

members ordinarily required to apportion 
the 3 of property, 

(a) 304, 
including the formula as in subsection (h) of Section 304, 
such shall not use the factor computation and 
the results of the property and payroll factor computations of 
subsection (a) 304 shall be divided by 2 (by one if either 

nrr\riPrtU Or payroll a denominator 

ILCS 511 



(A) payroll factor is a the numerator of which is 
the total amount paid in this during the taxable year by the 
person for compensation, and denominator of which is the total 
compensation paid everywhere during the taxable year. 

35 ILCS 5/304(a). For purposes of the 80/20 Business Activity Test the phrase "in this State" is 

the the 

activity test, 

Instructions to Schedule UB for 2007 nrf1\1!{1P. 

Section () Attach a list of all persons excluded due to the 80/20 rule and 
all other persons not listed in Sections A C. 



The Department's are included in 

factor and the payroll factor, respectively. 

Regulation 100.3350, entitled Property Factor, provides: The property factor the 

apportionment formula a nP>r"r.n shall include all real and tangible 

personal property owned or rented by person and during the tax period the regular 

course of such trade or business." IlL Admin. Code§ 100.3350(a). (Emphasis added.) 

Regulation 1 further provides: 



where property is used 
.. """""'r~ at a nominal 

ts now 

are 1n 
u'-''-'"vu 304(a)(l): 1) *** 

by others is person at no charge or 
person for a nominal rate, the net annual rental rate 

tor the property shall be determined on the basis of a reasonable 
market rate for 

IlL Admin. § 100.3380(b). 

Department Regulation 100.3360 ("Payroll describes the items comprising the 

payroll Subsection (a) of Regulation 100.3360 provides: "a) In generaL 1) The payroll 

apportionment formula the 

the 
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tenn includes individual ""''c-T'"nv>·•ncr 

"""_,,,,..,. .. if the relationship between him the person for whom 
perfonns is the legal relationship of employer 

and employee. 
(b) Generally the relationship of employer and employee 
when the for whom are perfonned has the right to 
control and direct the individual who performs the services, not 
only as to result to accomplished by the but also as to 
the means by which that result is That 
an employee is subject to the will and control the employer not 
only as to what shall be done but how it shall be done. In 

it is not necessary that the employer actually direct 
or control the manner in which the services are performed; it 
is sufficient if he has the right to do so. to ..... .,.v .. ,~, 

an important factor indicating that the person 
Other an employer, 

but not in case, are the furnishing of 
tools and the furnishing of a place to work to the individual 

tenn 



IBM 

r\P1rCOMt'lPI are 

Generally, an officer of a corporation is an employee of the 
corporation. 

not ..,,.,rrnnn 

nvt<rr•r·tlt\J any remuneration is not co:nstdeJred 
coJroc,ra1tlOJt1. A a corporation in 

corporation. 
includes every individual who a 

supplemental unemployment benefit which is treated 
u"'"""un (b)(14) of§ 3 1.340l(a)~l as if it were 

(h) Although an individual may be an employee under 
""r'•rw•~" may such a nature, or performed under such 

circumstances, that the remuneration paid for such services 
not wages within the meaning of l(a). 

CFR 31.340l{c)-L (Emphasis added.) 

and scheme provides that ''business activity'' tor 

of two factors: property and payrolL The 

numerator of each lS property/payroll the the United States. 

includes 

at no 

rate. 

a 



it meets 

IBM Htu,UVH and UV'uUl,HvULU,HV'H to 

met the test IBM failed to or 

personal nrr'""'"'"' used WTC's it admits were based in Affidavit of A 

Morgan, ~8. IBM refused to provide any documentation of the remuneration the rnr.,~" .. " 

WTC. Affidavit of A Morgan, Because incomplete information was provided during the 

and the auditor used the best information 

to her in determining that IBM failed to demonstrate that more than of WTC's 

were conducted outside the States. Affidavit of A. Morgan, ~Cfl 0, 11. 

IBM has to provide this information. IBM Motion 

the 

more than 

IBM 



U or the rate 

to 

amount and property IBM to meet its of 

establishing by "clear and that it is entitled to the 

exemption from IITA Section 304(a). 35 ILCS 5/1501 

344 Ill.App.3d 725 (1 Dist 

IBM that meets the Departments <>nth"'"'"' to 

impute property and payroll is not an 

c. Department v. Shanghai, IT 01-2 was overruled bv Zebra Teclmologiet! 

In support contention that the Department has no authority to "impute property and 

to WTC, Petitioner that been IBM 

Decision, Ill. 

to 

IBM 

m v. 
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at 

the extent to which it 

the and without the United that it could 

with 

Tax] Act Id. at 484. 

exemption requirements in 1501(a)(27) of the [Illinois Income 

property and ... 

to 

rule, it 

on behalf of the 

the 

The court that 

necessary to that it was entitled to 

PVJflP'"~" it produced about to stand on 

Ll'-"'"a<•""' Zebra failed to introduce of its 

the court held that 

at 485. Tbus, 

at In 



or 

not 

In the case at there are no m 

including and 

who were compensated for work performed in the 

Moreover, there are no in the record WTC's U.S. real and personal 

(1 

Most importantly, the holding Shanghai was overruled 

Corporation v. 344 Ill.App.3d 

holding established the Department's to 

personal services are performed on that 

if 

IS a 

d. Material Facts are Disputed and Department is Entitled to Discovery of 
IBM's alleged facts 

true 
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Pursuant to Rule 

that IBM provided Forms all 

WTC the 

other documentation 

employees 

payrolL 

IMB's MOL, pg. 3, 

cmnp,ens:atton) for the 

WTC, and disputes 

MOL, pg. 3, 

IBM did not provide W-2 Forms (or any 

of WTC. Department disputes the number 

"contractors" can included in 

Department disputes that IBM provided the 

Department's auditor with documentation that illustrated WTC's property for the Years at 

Issue. IMB's MOL, pg. 3, 

intormation to 

Department disputes that 

Department disputes that the tax return documentation contained 

WTC's 

qualified as an 

or to 

1MB's MOL, 3, 

Company, and disputes IBM produced 

claimed 1MB's 

must to 



L 

3. 

b. 

IS 

New 

b. lS 

use in 

the 

was cost or 

rate 

matter 



ILCS 

v. 

if treats IBM's nn.o•uvu 

tPTPnt'P<: from the !JH.UUJlllo.:>, t1POf\<!1t1f\Tl<! 

to the Department. 

761, 762 ( Wben the 

a 

in the most 

in the light most favorable to the Department 

this Tribunal should find that IBM has not provided sufficient evidence to overcome the 

case, nor has IBM proved by and convincing evidence that WTC Department's 

meets the Also, when the are m most 

favorable to the Department, material of fact that prevent summary judgment 

Finally, this Tribunal should find that it is bound the Illinois Appellate Court's decision in 

and theret<Jre. holding is not "'IJ'J<"'"''"' For reasons, the 

Department requests that t'ermoner Motion Judgment be denied. 
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