ILLINOISINDEPENDENT TAX TRIBUNAL
CHICAGO, ILLINOIS

LOVESTRAVEL STOP & )
COUNTRY STORES, INC., )
Petitioner, )

)

V. ) CaseNo. 14-TT-253

)

ILLINOISDEPARTMENT OF )
REVENUE, )
Respondent. )

ANSWER

The Department of Revenue of the State of lllindg and through its attorney, Lisa
Madigan, Attorney General of the State of lllin@sswers the Taxpayer’s Petition as follows:

1. A Notice of Tax Due and Taxpayer Statement waseiddwy the lllinois Department of
Revenue (“Department”) dated September 2, 2014dd axpayer related to Sales Tax &
E911 Surcharge for the period July 1, 2014 thraliglg 31, 2014, assessing tax, penalty
and interest (hereinafter the “Notice”). The Netiassessed certain penalties upon
Taxpayer, specifically Late Quarter-Monthly PaymBenalty of $38,726.68 and a Late-
Payment Penalty of $1,623.38 on unpaid sales tathéoperiod ended July 31, 2014 in
the tax amount of $394,878.83. The Notice datqute®eber 2, 2014 was received by the
Taxpayer on September 10, 2014. A copy of thedgois attached to this Petition as
Group_Exhibit 1
ANSWER: The information contained in Paragraph 1 is requiby Illinois Tax
Tribunal Regulations Section 310(a)(1)(D) (86 Admin. Code §5000.310) and is not a
material allegation of fact requiring an answer em&ection 310(b)(2) of the Tax

Tribunal Regulations. The Department states tiatNotices of Tax Liability speaks for
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themselves and deny the characterization theredfamy and all other allegations in
Paragraph 1 of the petition. With respect to wtten Taxpayer received the Notice of
Tax Liability, the Department lacks sufficient imfioation to either admit or deny the
allegations in Paragraph 1 and demands strict gheoéof.

. Petitioner is a corporation and its FEIN is 73-1226.

ANSWER: The information contained in Paragraph 2 is regliby lllinois Tax
Tribunal Regulations Section 310(a)(1)(C) (86 Alimin. Code §85000.310) and is not a
material allegation of fact requiring an answer em&ection 310(b)(2) of the Tax
Tribunal Regulations. The Department admits thegations in Paragraph 2.

. The principle place of business of the TaxpayeDidahoma City, Oklahoma and its
mailing address is PO Box 26210 Attn: Jana San@dghoma City, Oklahoma 73126-
0210, and its telephone number is (405)302-650@e Taxpayer's Account No. with the
State is on the Notice from the Department andcst ANo. 3383-8836.

ANSWER: The information contained in Paragraph 3 is rexliby lllinois Tax
Tribunal Regulations Sections 310(a)(1)(A) and (&9 Ill. Admin. Code 85000.310) and
is not a material allegation of fact requiring arswer under Section 310(b)(2) of the Tax
Tribunal Regulations. The Department admits thegations in Paragraph 3.

. Petitioner/Taxpayer failed to submit the returnsl aoubject tax for July 2014 due to
unclear and misleading directions in the State’mmmater program for on line pre-
arranged submission of retailer sales tax paymentsum, this Taxpayer did not pay to
the Department the sales tax due for July 201#enQuarter-Monthly payment amounts
Taxpayer had intended, because its employee walretted by the State’s program and

screen form directions, into believing he had cated and scheduled the July 2014



payments. From a review of its records Taxpayarniked of the computer processing
failure on September 5, 2014 and immediately slaated processed and paid the sales
tax due for July 2014, prior to receiving the NeticTaxpayer thereafter timely submitted
on October 9, 2014 a letter request to the Departtnaed explained and sought therein
an abatement of the late payment penalties of $0068 assessed in the Notice on the
basis of reasonable cause for not getting thewasd submitted and paid timely. A copy
of the Taxpayer’s letter Request to Abate the fmigment penalties dated October 9,
2014 is attached as Exhibit 2.

ANSWER: The allegations in Paragraph 4 regarding the Taxpmgenployee’s state of
confusion and/or interpretation of the Departmeotline reporting and payment system are
vague and conclusory and are deniethe Department lacks sufficient information to
either admit or deny the allegations in Paragraphand demands strict proof
thereof.

. The Department responded on October 27, 2014 amédiéhe Taxpayers request for a
reasonable cause abatement of the late paymentipsma the Notice and therein stated
that Taxpayer could file a petition with the lllisdndependent Tax Tribunal within 60
days on or before December 26, 2014. A copy of0bpartment’s October 27, 2014
letter denying the taxpayer’'s request to abate phealty is attached as Exhibit 3.
Taxpayer has consistent with its claim of reasamalsluse to abate the penalties, filed
this Petition timely, seeking an abatement of #ie lpayment penalties assessment of
$40,350.60 in the Notice.

ANSWER: The Department states that the Reasonable Causal Bpeaks for itself and
denies the characterization thereof and any drmtlar allegations in Paragraph 5 of the

petition.



BACKGROUND AND RELEVANT FACTS

6. Taxpayer on September 10, 2014 received the Ndtted September 2, 2104 regarding
the Department’s assessment of $40,350.60 of pefwltTaxpayer’s failure to pay its
July 2014 Retailers Sales tax timely. The Notieseases a late Quarter-Monthly
Payment Penalty of $38,726.68 and a Late-Paymeraifyeof $1,623.38 on unpaid sales
tax for the period ended July 31, 2014 with unpaid at $394,878.83. See: Exhibit 1
attached.

ANSWER: The Department states that the Notice speaks téeif iand denies the
characterization thereof. The Department lackfcsemt information to either admit or
deny the allegations in Paragraph 6 with respeoiiten the Taxpayer received the
Notice and demands strict proof theredfhe Department denies any remaining factual
allegations in Paragraph 6.

7. At all times relevant the Taxpayer was a retail@erating in several locations in lllinois,
and it collects significant retailer sales tax femission to the lllinois Department of
Revenue each month. Given Taxpayer’'s sales voluegelarly and during the relevant
period, the Department required/requires retaligesthe Taxpayer to remit its sales tax
payments to the State electronically and by Qudvienthly pre-scheduled payments.
To effect pre-scheduled payments the Departmentiged/provides a computer on line
program for retailers, such as Taxpayer, and theyequired to pre-schedule and submit
a pay the Quarter-Monthly sales tax remittance etgoeeach month using the on line
system.

ANSWER: The information contained in Paragraph 7 is notagerial allegation of fact
requiring an answer under Section 310(b)(2) of Tl Tribunal Regulations and is

denied. Further, the Department lacks sufficiafdrimation to either admit or deny the
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allegations in Paragraph 7 and demands strict gtekof. The Department denies any
remaining factual allegations in Paragraph 7.

. The Department’s sales tax quarter-monthly on fiagment process, provided/provides
a means by which each retailer by entries upon ianthe Department’s on screen
program form can schedule in the Department’'s pnogrfour quarterly-monthly
payments generally near th& 715", 229 and end of the month. The entries in the
program screen include the four payment dates, ahwunt for each payment,
programming indications, bank routing numbers acwbant information for Taxpayer’s
bank account. By making these on screen set ofesnin the Department program;
Taxpayer as required by the Department pre-schégagments to the Department from
the Taxpayer’'s bank account so the funds are paath iamount designated on each of the
four quarter-month payment dates of tfe 75", 22" and 3% and here for Taxpayer in
July 2014.

ANSWER: The Department lacks sufficient information toheit admit or deny the
allegations in Paragraph 8 and demands strict ptoefeof. Further, some of the
information contained in Paragraph 8 is not a nmterlegation of fact requiring an
answer under Section 310(b)(2) of the Tax TribuRebulations and is deniedThe
Department denies any remaining factual allegatiof&aragraph 8.

. Specifically on July 3, 2014 a staff member of Taygr entered on to the Department’s
on line Quarter-Monthly payment scheduling tax méanice screen, and in performance
of his job put in Taxpayer's user name and accountber, and entered on the screen to
pay what was deemed to be a sum sufficient to payJuly 2014 sales tax due, and
specifically $102,176.00 on each of th8, 75", 22" and 3% of July 2014, from

Taxpayers bank accounts. Taxpayer’s staffer fedstie screen as to the scheduling the
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payments, and believing the payments were therdstde: he then printed a copy of the
screen on July 3, 2014. A copy of the July 3, 26d4en showing the scheduled quarter
monthly payments put into defendant’s pre-paymeheduling program is attached as
Exhibit 4.

ANSWER: The allegations in Paragraph 9 regarding the Taxfmgenployee’s state of
confusion and/or interpretation of the Departmeatifne reporting and payment system are
vague and conclusory and are deniefihe Department lacks sufficient information to
either admit or deny the allegations in Paragrapin® demands strict proof therethe
Department denies any remaining factual allegatiorizaragraph 9.

10. Taxpayer in fact had pre-scheduled quarter morphalyments using this on line screen
entry system for many months before July 2014 daddsd successfully. In fact it pre-
scheduled and submitted and paid payments of tadder August 2014, successfully for
August 2014 using the on line program. The pedting the July 2014 was new to that
task, and he diligently acted but as explainedrieguctions were not clear and he failed
to make a final entry step.

ANSWER: The allegations in Paragraph 10 regarding the Taqmgmployee’s state of
confusion and/or interpretation of the Departmeatifine reporting and payment system are
vague and conclusory and are deniefihe Department lacks sufficient information to
either admit or deny the allegations in Paragraphrid demands strict proof therebiie
Department denies any remaining factual allegatiorizaragraph 10.

11.As the Taxpayer's September 2014 quarter monthjyneats were being scheduled for
Taxpayer, the Taxpayer's analyst noticed that peaped that payments for quarter
monthly sales tax payments to the Department fdy 2014 had not been made.

Internally a check occurred within Taxpayer's adstiation and the lack of payments
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was confirmed, and on September 9, 2014 the taXauguly 2014 were processed and
paid to the Department in full.
ANSWER: The Department lacks sufficient information to eitradmit or deny the
allegations in Paragraph 11 and demands strictf pheoeof. The Department denies any
remaining factual allegations in Paragraph 11.

12.The Taxpayer analyst who processed the July 20rkes@ntries into the Department’s
guarter monthly sales tax on line pre-payment fdom July 2014, believed he had
followed the instructions and completed the schedubf the payments on July 3, 2014,
but in September it became apparent a mistake tadred.
ANSWER: The Department lacks sufficient information to eitradmit or deny the
allegations in Paragraph 12 and demands strictf pheoeof. The Department denies any
remaining factual allegations in Paragraph 12.

13.The form on screen itself instructs: “Click the ‘dé&ayment” hyperlink below for each
payment you would like to schedule.”... “When you édinished adding payments,
click the “Submit Payments” button at the top oé tecreen.”... “In the table below,
payments that have been added will have a checkmahe “payment added” column
with the banking information displayed. Clickinget“Submit Payment” button at the top
of the screen will submit only those that have bgeccessfully added.” (See: Exhibit 4
for the screen of and instruction of the Program).
ANSWER: The information contained in Paragraph 13 is nokaterial allegation of fact
requiring an answer under Section 310(b)(2) of Tla& Tribunal Regulations and is
denied. Further, the Department lacks sufficiafdrimation to either admit or deny the
allegations in Paragraph 13 and demands strictf pheoeof. The Department denies any

remaining factual allegations in Paragraph 13.
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14.The form printed July 3, 2014 shows the Taxpaystédfer on July 3, 2014 had entered
all of the dates, amounts, bank routing and accaniormation for July 2014 pre-
payments, onto the screen, and by his entries tiednased each of the four payments to
have the detail for payments present and a “cheekk’mindicated in the column
“Payment Added” next to each of the four pre-paynsameduled entries for July 2014.
The analyst noted “payment added” for all four pawts, and he believed based on the
instructions and the “check marks” this completed @re-scheduled the four quarter
monthly payments indicated on the screen for JO42 There was a further screen step
he missed, but one not clearly described or undedsby the Taxpayer’s staffer as he
completed the on screen entries on July 3, 2014hanprinted the page and exited the
program having believed the payments were scheduled
ANSWER: The information contained in Paragraph 14 is noiaderial allegation of fact
requiring an answer under Section 310(b)(2) of Tla& Tribunal Regulations and is
denied. The Department lacks sufficient informatitm either admit or deny the
allegations in Paragraph 14 and demands strictf pheoeof. The Department denies any
remaining factual allegations in Paragraph 14.

15.By the on screen process the payments are pretdeldednd the funds automatically
deducted from Taxpayer’s account. Once enteregdyer had to take no further steps.
Once Taxpayer became aware on September 5, 20XHeofailure in the on line
payments Taxpayer immediately made payments tDépartment of the July 2014 sales
tax in full.
ANSWER: The Department admits the July 2014 sales taxgmuréxcluding penalties,
has been paid on account 3383-8836. The informatmtained in Paragraph 15 is not a

material allegation of fact requiring an answer em&ection 310(b)(2) of the Tax
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Tribunal Regulations and is denied. Further, tlepd@tment lacks sufficient information
to either admit or deny the allegations in Paralgrep and demands strict proof thereof.
16. Taxpayer received the Notice on September 10, 20tbt it had self-corrected the tax
submission. Taxpayer paid the interest and pesalissessed and then submitted its
October 9, 2014 letter request to abate penaltesréasonable cause. Taxpayer
submitted the screen shot of July 3, 2014 withrdwuest to abate the penalties. (See:
Letter Request of October 9, 2014 Exhibit 2)
ANSWER: The Department admits the Taxpayer has paid theptnalties and interest
for July 2014 on account 3383-8836. The Departniaeits sufficient information to
either admit or deny the remainder of the allegetim Paragraph 16 and demands strict
proof thereof. The Department denies any remaining factual allegatin Paragraph 16.
17.The July 3, 2014 screen shot shows “check marksi column “Payment Added” for
each of the four scheduled quarter monthly schedodgments. The instructions explain
just above “Click the “Add Payment” hyperlink beldar each payment you would like
to schedule.” ... “When you have finished adding pemgts, click the “Submit
Payments” button at the top of the screen.” ... Ha table below, payments that have
been added will have a checkmark in the “paymemwledd column with the banking
information displayed.” (screen shot; See: ExMBitThis screen instruction is confused
and inter-mixes the “check mark” for “Added Payniemts indicative of having
completed scheduling the payments. In fact, igests the means to schedule a payment
is to get the screen to have “payment added” nexhé payments being scheduled,
which is what Taxpayer's staffer did, thinking thabmpleted scheduling. The

instructions to hit the “submit payments’ buttorcanfusing and stated among the other



instructions, and because payments are being seuethr later scheduled submission
not a present payment the term “added paymentisteading in the form and indicates
the scheduling is done. The Taxpayer analyst thiotgg payments were scheduled and
apparently he needed to also further process bipdnihe submit payment button, but the
screen indicated payment were added, so he belteegohyments were scheduled.
ANSWER: The allegations in Paragraph 17 regarding the Taeqmgmployee’s state of
confusion and/or interpretation of the Departmeatifine reporting and payment system are
vague and conclusory and are deniBlde information contained in Paragraph 17 is not a
material allegation of fact requiring an answer em&ection 310(b)(2) of the Tax
Tribunal Regulations and is denied. Further, thepddenent also lacks sufficient
information to either admit or deny the allegationsParagraph 17 and demands strict
proof thereof. The Department denies any remaining factual allegatin Paragraph 17.

18. Taxpayer intended and scheduled to pay the schetduiarter monthly payments listed.
Taxpayer had the banking information and the paymerarked “payment added.” The
confusions over the instruction caused the newestabt to complete the scheduling of
the payments but Taxpayer and its analyst beliesadl thought the payments were
scheduled and assumed they were then timely paixhdyer did not discover the lack of
payment until September 5, 2014. Taxpayer theoktjuacted to pay all the tax within
days of finding out they had not been paid. Taepdad paid the interim August taxes.
ANSWER: The Department admits August 2014 taxes have bedsh for account
3383- 8836. TMe allegations in Paragraph 18 regarding the Taqfmgmployee’s state of
confusion and/or interpretation of the Departmeotline reporting and payment system are
vague and conclusory and are deni&bme of the information contained in Paragraph 18

is not a material allegation of fact requiringarswer under Section 310(b)(2) of the Tax
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Tribunal Regulations and is denied. Further, thepd@tment lacks sufficient
information to either admit or deny the allegaidn Paragraph 18 and demands strict
proof thereofThe Department denies any remaining factual aliegatin Paragraph 18.

19. Not making these quarter month tax payments madenwtintentional, and was due to a
legitimate misunderstanding by the confusing anclaar line screen instructions and the
fact the program screen indicated the several “@eyradded” entries with a check mark
for all four payments. (See July 3, 2014 screeschttd as Exhibit 4.)

ANSWER: The allegations in Paragraph 19 regarding thepdger's employee’s state
of confusion and/or interpretation of the Departtieonline reporting and payment
system are vague and conclusory and are denied.DEpartment lacks sufficient
information to either admit or deny the allegationsParagraph 19 and demands strict
proof thereof. The Department denies any remaining factual allegatin Paragraph 19.
20.The Taxpayer has an excellent history of complianith filing and paying its lllinois
sales tax obligations. Taxpayer here desired joiggaJuly 2014 sales taxes timely. It
utilized the program timely and scheduled payment#& confusing screen and
instructions caused an incomplete submittal fotadfes unfamiliar with the program.
Taxpayer upon finding the error, immediately pdid tax and interest. Taxpayer acted
with reasoned business prudence and it shouldexstubject to a $40,000 penalty. The
State has received its tax and interest therebit.collects this penalty it is receiving an
unfair windfall as the action of Taxpayer demornsgareasonable cause to abate the
penalty.
ANSWER: The allegations in Paragraph 20 regarding the agems employee’s state

of confusion and/or interpretation of the Departtieonline reporting and payment
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system are vague and conclusory and are denied.DEpartment lacks sufficient
information to either admit or deny the allegationsParagraph 20 and demands strict
proof thereof. Further, Paragraph 20 containgyal leonclusion not material allegations
of fact and does not require an answer under Se@&id(b)(2) of the Tax Tribunal
Regulations.The Department denies any remaining factual alilegstin Paragraph 20.

APPLICABLE LAW

21.The penalty sought to be abated by this petitienpanalties for Taxpayer’s failure to file
or pay the July 2014 quarterly monthly sales taxety. Penalties for nonpayment of
retailers sales tax and for the failure to fileesatax returns are prescribed under the
Retailers’ Occupation Tax Act at 35 ILCS 120/3, /@@nd 120/5. The Retailers’
Occupation Tax Act at 35 ILCS 120/5 adopts and isesathe penalties provided in the
Uniform Penalty and Interest Act at 35 ILCS 735/3FBe Retailers’ Occupation Tax Act
also states relevant here:
“However, where the failure to file any tax retuequired under this Act on the date
prescribed therefore (including any extensionsetbgy is shown to be unintentional and
non-fraudulent and has not occurred in the 2 ysansediately preceding the failure to
file on the prescribed date or is due to otheraeabkle cause the penalties imposed by
this Act shall not apply.” 35 ILCS 120/5
ANSWER: Paragraph 21 contains a legal conclusion, not @nmagllegation of fact,
and does not require an answer under Section R2)(of the Tax Tribunal
Regulations. The Department denies the legal lusions/allegations contained in
Paragraph 21.

22.In addition the Uniform Penalty and Interest Acbyades for the abatement of penalties
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at 35 ILCS 735/3-8 stating: “The penalties imposeder the provisions of Section 3-3,
3-4, 3-5 and 3-7.5 of this Act shall not applyhiéttaxpayer shows that his failure to file a
return or pay tax at the required time was dueetsonable cause. Reasonable cause
shall be determined in each situation in accordamith the rules and regulations
promulgated by the Department.”
ANSWER: Paragraph 22 contains a legal conclusion, not @nmatallegation of fact,
and does not require an answer under Section R2)(of the Tax Tribunal
Regulations. The Department denies the legal lusinms/allegations contained in
Paragraph 22.

23.Both the Retailers’ Occupation Tax Act and the Omif Penalty and Interest Act utilizes
the same reasonable cause basis for abating gsnallihe lllinois Administrative Code
at 86 Ill. Adm. Code 700.400 sets forth the Deparitis Rule on what constitutes
“Reasonable cause” to abate penalties, a copy idf Rale is attached as Exhibit 4,
stating:

a) The penalties imposed under the provisions of 8est8-3, 3-4, 3-5, and 3-7.5 of
the Act shall not apply if the taxpayer shows thatfailure to file a return or pay
tax at the required time was due to reasonableec&msasonable cause shall be
determined in each situation in accordance with 8ection. (Section 3-8 of the
Act)

b) The determination of whether a taxpayer acted wathsonable cause shall be
made on a case by case basis taking into accolinpedinent facts and
circumstances. The most important factor to be idensd in making a

determination to abate a penalty will be the extenwhich the taxpayer made a
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good faith effort to determine his proper tax ll&piand to file and pay his proper
liability in a timely fashion.

c) A taxpayer will be considered to have made a gauatth ffort to determine and
file and pay his proper tax liability if he exerets ordinary business care and
prudence in doing so. A determination of whethéaxaayer exercised ordinary
business care and prudence is dependent upon dhigy abf the law or its
interpretation and the taxpayer's experience, kadgd, and education.
Accordingly, reliance on the advice of a profesalodoes not necessarily
establish that a taxpayer exercised ordinary bgsigare and prudence, nor doe
reliance on incorrect facts such as an erronedasmation return.

d) The Department will also consider a taxpayer'sadilihistory in determining
whether the taxpayer acted in good faith in detemmgi and paying his tax
liability. Isolated computational or transcriptidnarrors will not generally
indicate a lack of good faith in the preparationhef taxpayer's return.

ANSWER: Paragraph 23 contains a legal conclusion, not maatallegations of fact,
and does not require an answer under Section R2)(lof the Tax Tribunal
Regulations. The Department denies the legal lusinns/allegations contained in
Paragraph 23.

24.The case law is consistent with allowing abatenfi@enteasonable cause. The existence
of reasonable cause justifying abatement of afpexjalty is a factual determination that

will be decided only on a case-by-case basis. Eemer Co. v. Department of Revenue,

284 1ll.App.3d 473484, 673 N.E.2d 710 {1Dist., 1996) (Rohrabaugh v. United Sates,

611 F. 2d 211 (7th Cir. 1979) PPG Industries v. Department of Revenue, 765 N.E.2d
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34,39, 328 Ill. App.3d 16, {iDist., 2002) the court notes “that case law hésrjmeted
reasonable cause to mean the exercise of ordirgaeyand business prudence.” Citing:

Du Mont Ventilation Co. v. Department of Revenue, 99 Ill. App. 3d 263266, 425 N.E.2d

606 (3" Dist., 1981) and it has been interpreted to mean the exeotisedinary business

care. CitingKroger Co., v. Department of Revenue, 284 Ill. App. 3d 473484, 673

N.E.2d 710 (1996) In PPG Industries the Court citingKroger also cited to 700.400(c) of

the lllinois Administrative Code as follows: “A tpayer will be considered to have made
good faith effort to determine and file and pay pisper tax liability if he exercised
ordinary business care and prudence in doing sdetérmination of whether a taxpayer
exercised ordinary business care and prudence depgron the clarity of the law or its
interpretation and the taxpayer’s experience, kedgé and education36 Ill. Adm.
Code §700.400(c).
ANSWER: Paragraph 24 contains legal conclusions, not natafegations of fact, and
does not require an answer under Section 310(bj(@)e Tax Tribunal Regulations. The
Department denies the legal conclusions/allegatonsained in Paragraph 24.
25.Taxpayer has shown the failure to have the taxmetubmitted and the payment of the
sales tax in July 2014 was in part due to imprapsiructions on an online instruction
screen, and the facts show, Taxpayer exercisechdmssiprudence and engaged in
ordinary business care, and acted to pay the tdxdahso with proper prudence and
engaged in ordinary business care. Taxpayer haseah excellent history of filing
returns and paying sales tax due, and has for amosyprior filed its returns and paid its
tax timely and thus under 35 ILCS 120/5 it has shdw failure to file and pay late here

was unintentional and non-fraudulent and has notiwed in the 2 years immediately
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preceding the failure to file on the prescribecedatis due to other reasonable cause and
the penalties imposed by the Notice should be dbate
ANSWER: The allegations in Paragraph 25 regarding the Taeqmgmployee’s state of
confusion and/or interpretation of the Departmeatifine reporting and payment system are
vague and conclusory and are denieBaragraph 25 contains legal conclusions, not
material allegations of fact, and does not reqameanswer under Section 310(b)(2) of
the Tax Tribunal Regulation¥he Department denies any remaining factual aliegatin
Paragraph 25.

26.As the facts set forth above show Taxpayer wash@ah good faith and scheduling
payments. Its employee believed the screen irgticlte payments were scheduled.
Taxpayer has otherwise met its obligations to tynpely its lllinois taxes. The taxpayer
is paying interest on the tax, so it is not bengfifrom delay or payment. The penalty
which is to impose obligation on those who interd t® comply is not necessary here
because the reason it was not timely paid was @lsirbusiness error, which was
corrected immediately.
ANSWER: The allegations in Paragraph 26 regarding the Taeqmgmployee’s state of
confusion and/or interpretation of the Departmeatifne reporting and payment system are
vague and conclusory and are deni€hragraph 26 contains legal conclusions, not
material allegations of fact, and does not reqameanswer under Section 310(b)(2) of
the Tax Tribunal Regulations. The Department detheslegal conclusions/allegations
contained in Paragraph 26zurther, Paragraph 26 contains allegations whioh th
Department lacks sufficient information to eithérmat or deny and demands strict proof

thereof. The Department denies any remaining factual allegain Paragraph 26.
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ERRORS
27.The Department in error erroneously continues tess the Notice penalties against
Taxpayer for the tax period ended July 31, 201#.is“not the purpose of the law to
penalize...innocent errors made despite the exeofiseasonable care. Such errors are
corrected by the assessment of the deficiency>ohial its collection (as in this case)

with interest for the delay.Rohrabaugh v. U.S,, 611 F.2d 211, 219 {7Circuit, 1979)

citing Spies v. United States, 317 U.S. 492, 496, 63 S.Ct. 364, 367, 87 L.E@.@D43).

ANSWER: Paragraph 27 contains legal conclusions, not @nmhiallegations of fact,
and does not require an answer under Section 32Q(@f)the Tax Tribunal Regulations.
The Department denies the legal conclusions coedaim Paragraph 27.

28.Taxpayer acted to pay the tax timely and propengeoit learned the error. Taxpayer
believed the process for making quarterly monthBympents had been complete.
Taxpayer relied upon the wording on the Departnsesitteen in the pre-payment on line
program, which indicated that the four paymentsenatded and to be paid. Taxpayer
believed the four payments would be taken frombi#mk accounts. Once taxpayer
discovered the error it acted to pay the tax imawety. These acts demonstrate and
show prudence and business care in Taxpayer'st&ffal showing reasonable cause for
the sales tax payments not being submitted in 20dy.
ANSWER: The allegations in Paragraph 28 regarding the Taeqmgmployee’s state of
confusion and/or interpretation of the Departmeatifne reporting and payment system are
vague and conclusory and are denieBaragraph 28 contains legal conclusions, not
material allegations of fact, and does not reqameanswer under Section 310(b)(2) of
the Tax Tribunal Regulations. The Department detheslegal conclusions/allegations

contained in Paragraph 28. Further, Paragraph 28aics allegations which the
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Department lacks sufficient information to eitheémat or deny and demands strict proof

thereof. The Department denies any remaining factual aliegsiin Paragraph 28.

29.A showing of reasonable cause justifies abateménhe Notice penalties here. The

Department’s decision to assess the penalties andbate the penalties here was error

and this court should hold that penalties are abatel the funds should be repaid to

Taxpayer.

ANSWER: Paragraph 29 contains legal conclusions, not mahgdlegations of fact, and

does not require an answer under Section 310(bj(@e Tax Tribunal Regulations. The

Department denies the legal conclusions/allegatongained in Paragraph 29.

CONCLUSION AND RELIEF REQUESTED

30. Taxpayer has demonstrated that reasonable causte &xi it having not made the July

2014 sales tax payments timely and has further dstrated the basis and reason for the

penalties of $40,350.06 to be abated, vacated hadntonies paid and refunded to

Taxpayer.

ANSWER: Paragraph 30 contains legal conclusions, not natafegations of fact, and

does not require an answer under Section 310(bj(@e Tax Tribunal Regulations. The

Department denies the legal conclusions/allegatonsained in Paragraph 30.

WHEREFORE, the Department prays that the Tribunal enter arrord

a.

b.

denying the prayer for relief in the Petitioner&tiBon in its entirety;

finding that the Reasonable Cause Denial is coegesued;

ordering judgment in favor of the Department andist the Taxpayer; and
granting such further relief as this Tribunal deemygpropriate under the

circumstances.
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Date: February 5, 2015

Ashley Hayes Forte

lllinois Department of Revenue
100 West Randolph Street, 7-900
Chicago, IL 60601

(312) 814-3514 phone

(312) 814-4344 facsimile
ashley.forte@illinois.gov

Respectfully submitted,
lllinois Department of Revenue

By:

19

/s/ Ashley Hayes Forte

Ashley Hayes Forte
Special Assistant Attorney General



ILLINOIS INDEPENDENT TAX TRIBUNAL

CHICAGO, ILLINOIS

LOVES TRAVEL STOP & )
COUNTRY STORES, INC., )
Petitioner, )

)

V. ) Case No. 14-TT-253

)

ILLINOIS DEPARTMENT OF )
REVENUE, )
Respondent. )

AFFIDAVIT OF MARK DYCKMAN
PURSUANT TO TRIBUNAL RULE 5000.310(b)(3)

1. T am currently employed by the Illinois Department of Revenue Sales Tax Litigation
Division.

2. My current title is Deputy General Counsel.

3. I lack the personal knowledge required to either admit or deny the allegations alleged and
neither admitted or denied in Petitioner’s Petition Paragraphs 1, 4, 6, 7, 8, 9, 10, 11, 12, 13,
14, 15, 16, 17, 18, 19, 20, 26 and 28.

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this instrument are
true and correct, except as to matters therein stated to be on information and belief and as
to such matters the undersigned certifies that he (she) verily believes the same to be true.

Mark Dyckman
Deputy General Counsel
[linois Department of Revenue

DATED: 2-8 /5
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