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PETITION OF THE TAXPAYER 

Welch Packaging Chicago, LLC ("Welch") by its attorneys of record, Reed Smith LLP, 

pursuant to Section 1-50 of the Illinois Independent Tax Tribunal Act of2012, 35 ILCS 101011-5 

et seq., complains of the Illinois Department of Revenue (the "Department"), as follows: 

Jurisdiction and Venue 

1. This timely petition involves a Notice of Deficiency that assesses an amount in excess 

of $15,000.00 in tax, penalty, and interest under a tax law identified in Section 1-45 of 

the Tax Tribunal Act. Therefore, the Tax Tribunal has jurisdiction over this petition. 

2. Welch accepts the Tax Tribunal's designation of its office in Cook County to conduct 

the hearing in this matter. 



Facts Common to All Counts 

The Parties 

3. Welch is located at 5300 Dansher Road, Countryside, IL 60525, and can be reached at 

(708) 813-1520. Welch's taxpayer identification number is listed in the Notice of Tax 

Liability, attached hereto as Exhibit 1. 

4. Welch is in the business of manufacturing specialty cardboard, corrugated boxes, and 

other corrugated packaging materials. 

5. The vast majority of Welch's wholesale sales are to manufacturers who use the 

products to bulk ship their products to wholesalers and distributors. 

6. A small amount of Welch's sales are retail sales made to end-users, namely disaster 

recovery companies. 

7. Welch is registered under the Retailers' Occupation Tax Act and collects and remits 

tax on its Illinois retail sales. 

8. The Illinois Department of Revenue is an executive agency, authorized, among other 

functions, to administer and enforce the provisions of the Illinois Income Tax Act. 35 

ILCS 5/101 et seq. 

The Department's Audit 

9. The Department initiated an sales tax audit for the reporting period July 1, 2011 -

September 30, 2014. 

10. On July 17, 2015, the Department issued a Notice of Proposed Liability assessing the 

following amounts: Tax: $536,537.00; Penalty: $80,481.00; and Interest: 

$30,992.00, for a total assessment of $648,010.00. 
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11. Taxpayer disagreed with the Notice of Proposed Liability and brought the matter 

before the Informal Conference Board. 

12. On April 14, 2016, the ICB issued an Action Decision (attached hereto as Exhibit 2), 

finding that many of the "taxable exceptions" should not be assessed, and reduced 

significantly the assessed liability. 

13. The Action Decision also stated: 

The Taxpayer was registered as a retailer and reporting taxable sales on a 
monthly basis. Therefore, the Dearborn and Illinois Cereal Mills decisions do 
not apply. The Taxpayer did not present requested information to enable a 
determination under "other evidence" of a sales for resale. Inadequate basis 
for abatement of penalty under the reasonable cause regulations was presented. 

Notices of Tax Liability 

14. On July 5, 2016, the Department issued Welch a Notice of Tax Liability for Periods of 

at Issue in the following amounts: Tax: $145,810.00 of tax; Penalty: $29,162.00; and 

Interest: $10,410.66, for a total assessment of $185,382.66. The Notice of Tax 

Liability is attached hereto as Exhibit 1. 

The Retailers' Occupation Tax Act 

15. The Retailers' Occupation Tax Act imposes a tax on "persons engaged in the business 

of selling at retail tangible personal .... " 3 5 ILC S 120/2 (emphasis added). 

16. A "sale at retail" is defined as "any transfer of the ownership of or title to tangible 

personal property to a purchaser,/or the purpose of use or consumption, and not for 

the purpose of resale in any form as tangible personal property to the extent not first 

subjected to a use for which it was purchases, for a valuable consideration." 35 ILCS 

120/1 (emphasis added). 
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17. In Dearborn Wholesale Grocers, Inc. v. Whitler, 82 Ill. 2d 4 71 (1980), the Supreme 

Court held that companies engaged in wholesale transactions don't have to obtain 

resale certificates. The sales of wholesalers are presumed non-taxable. 

18. In Ill. Cereal Mills, Inc. v. Dep 't of Rev., 99 Ill. 2d 9 (1983), the Supreme Court held 

that companies which make primarily sales for resale but also made what the Court 

held to be an insignificant amount of retail sales do not have to obtain resale 

certificates from their wholesale customers-as wholesalers their sales are presumed 

non-taxable. 

19. In Fashion-Bilt Cloak Mfg. Co. v. Dep 't of Fin., 383 Ill. 253, 258 (1943), the Supreme 

Court held that a seller with 85% of sales for resale and 15% of sales at retail rebutted 

the presumption of taxability despite lacking resale certificates, writing "[t ]here is no 

positive rule of law requiring the taxpayer to present a certificate of resale in 

connection with every transaction he has with a dealer. The question of whether or 

not a sale is to a consumer or for resale is subject to prooflike any other fact." 

20. Under the Department's ROTA Regulations, a retail purchaser's "[f]ailure to present 

an active registration number or resale number and a certification to the seller that a 

sale is for resale creates a presumption that a sale is not for resale. This presumption 

may be rebutted by other evidence that all of the seller's sales are sales for resale, or 

that a particular sale is a sale for resale." 86 Ill. Admin. Code§ 130.210(c). 

21. The ROT A Regulations further state "[ w ]here persons engage primarily in the 

business of selling tangible personal property other than for use or consumption (such 

as the business of selling tangible personal property primarily to purchasers for resale), 

the mere fact that their sales for use or consumption may comprise but a small fraction 
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of their total sales does not make the retail sales isolated or occasional. The vendor is 

liable for tax measured by his gross receipts from such retail sales." 86 Ill. Admin. 

Code§ 130.l lO(d). 

COUNT I 

Welch is not a Retailer and therefore Welch's Sales are Presumed to be Non-Taxable 

22. Welch incorporates by this reference and realleges paragraphs 1 through 21 as though 

fully-set forth herein. 

23. Welch is not a retailer, because the vast majority of its sales are for resale (i.e., not at 

retail). On average, 1.63% of Welch's sales in a given month are retail sales. See 

Exhibit 3. This average sales data was presented to the Department prior to the 

issuance of the Notices of Tax Liability in this matter. 

24. Wholesalers that have a miniscule percentage of retail sales relative to their total sales 

are not subject to the Retailers' Occupation Tax Act and are not required to collect 

resale certificates from their wholesale customers to corroborate the non-taxability of 

those sales. See Ill. Cereal Mills, Inc. v. Dep 't of Rev., 99 Ill. 2d 9 (1983). 

25. Welch did not, by registering under the ROT A to report sales at retail, subject its 

wholesale sales to the requirements of the ROTA. See 86 Ill. Admin. Code§ 

130.1 lO(d) (imposing an obligation on wholesalers to collect ROT on retail sales even 

though retail sales "comprise but a small fraction of their total sales"). 

26. Welch's mix of sales for the relevant time period was approximately 98% wholesale 

and 2% retail sales, on par with the taxpayer's facts in Ill. Cereal Mills. 

27. Because Welch is a wholesaler, it is not subject to the requirements of the ROT Act 

with respect to sales that are not sales at retail and it is therefore not required to obtain 
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resale certificates from its wholesale customers in order to avoid ROT on such (non-

taxable) sales. 

28. Two of the Department's Regulations-sections 130.210(c) and 130.l lO(d)-as read 

in concert by the Department, would undermine the Ill. Cereal Mills interpretation of 

ROT A section 2c, which held that where "[ r ]etail sales were only occasional. The 

negligible amount of retail sales did not convert the plaintiff into a retailer and did not 

change sales for resale into sales for use or consumption." 99 Ill. 2d at 18-19. These 

regulations cannot override the holding of Ill. Cereal Mills, and therefore, any 

purported attempt by the Department to do so here should be rejected by the Tax 

Tribunal. 

WHEREFORE, Welch prays that the Tax Tribunal find and determine that: 

a. Because Welch is a wholesaler, it does not have to provide resale certificates to support 

the non-taxation of sales to wholesale customers; and 

b. The Tribunal nullifies the tax assessed on sales for resale to wholesale customers 

($131,23 7. 7 6) and any associated penalties and interest. 

COUNT II 

Welch has Sufficient Evidence to Show that the Sales upon which the Auditor Assessed 
Tax Were Non-Taxable Sales for Resale 

29. Welch incorporates by this reference and realleges paragraphs 1 through 21 as though 

fully-set forth herein. 

30. As agreed by the ICB, Welch presented evidence and documentation that rebutted the 

presumption oftaxability of its sales for some of Welch's customers. However, for 

other customers, even though virtually identical evidence and documentation was 
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provided, the Department claimed the presumption was not rebutted and assessed 

liability on these sales. 

31. The presumption of taxability is rebuttable by contrary evidence. See Fashion-Ritt 

Cloak Mfg. Co. v. Dep 't of Fin., 383 Ill. 253 (1943). 

32. The evidence Welch has presented to the ICB rebuts the presumed taxability of the 

sales at issue, because it shows that the sales were not at retail based on the 

characteristics of the customers and quantity and frequency of the orders. 

WHEREFORE, Welch prays that the Tax Tribunal find and determine that: 

a. Welch's evidence is sufficient to show that the disputed sales were for resale and therefore 

non-taxable; and 

b. The Tribunal nullifies the tax assessed on sales for resale to wholesale customers 

($131,23 7. 7 6) and any associated penaltit:s and interest. 

COUNT III 

In the Alternative, Welch's Late Paymt!nt of the Alleged Additional Tax was Due to 
Reasonable Cause 

33. Welch incorporates by this reference and realleges paragraphs 1through21 as though 

fully-set forth herein. 

34. For the tax periods at issue, the Department imposed a late-payment penalty pursuant 

to Section 3-3(b-20)(2) of the Illinois Uniform Penalty and Interest Act ("UPIA"). 

35. The UPIA provides that penalties, other than a fraud penalty, "shall not apply if the 

taxpayer shows that his failure to ... pay tax at the required time was due to 

reasonable cause." 35 ILCS 735/3-8. 
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36. Welch reasonably believed that, with respect to its wholesale sales, it did not have to 

obtain resale certificates to con-oborate their non-taxability because approximately 

98% of its sales were for resale. See Ill. Cereal Mills, Inc. v. Dep 't of Rev., 99 Ill. 2d 

9, 18 (1983) ("It would be violative of the [Retailers' Occupation Tax] Act's 

intendment, however, to regard the plaintiff as a retailer on the basis of the small 

percentage of retail sales which the plaintiff admits it occasionally made .... "). 

3 7. Welch made a good faith effort to determine the correct reporting of its Retailers' 

Occupation Tax liability through the exercise of ordinary business care and prudence. 

38. Welch therefore acted with reasonable cause and, under Section 3-8 of the UPIA, no 

penalties should apply to the audit deficiencies that the Department assessed against 

Welch. 

WHEREFORE, ifthe Tax Tribunal does not rule in favor of Welch on Counts I or II, 

Welch prays that the Tax Tribunal find and determine that the penalties assessed against Welch 

violate Section 3-8 of the UPIA and must therefore be nullified. 
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Respectfully submitted, 

MichaelJ. Wynne 
mwynne@reedsmith.com 
Jennifer C. Waryjas 
jwaryjas@reedsmith.com 
Douglas A. Wick 
dwick@reedsmith.com 
Reed Smith LLP 
10 South Wacker Drive, 40th Floor 
Chicago, IL 60606 
(312) 207-6528 (direct) 
(312) 207-6400 (facsimile) 

WELCH PACKAGING CHICAGO LLC 
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EXHIBIT 1 



Notice of Tax Liability 
for Form EDA-105-R. ROT Audit Report 

#BWNKMGV 
#CNXX X15X 9743 2485# 
VVELCH PACKAGING CHICAGO LLC 
ATTN: ARLENE MANDERFELD 
1020 HERMAN ST 
ELKHART IN 46516-9028 

I 1 I 1 1 I 1 I I 111 I 1 I 111 I I I 1 I I 1 1 I 1 I 11 II 111 I 1 I 1 II 11I111 I 1 Ill 111 I 111 I I 

STATE OF 

·'I ti.llrS?!§ 
· tax.Illinois.gov 

July 5, 201.6 

•.•· 11111m 11111~~1111~1111111111111m111111111111ij m111~1~1~11111~1111~1rn . . . 
.Letter ID: CNXXX.15X97432485. . . 

Account ID: 2879-8619 

We have audited your account for the reportin-g periods July 01, 20·11, thrcrugh September 30, 2014. As a result we have assessed the. 
amounts shown below. 

Liability Payments/Credit Un12aid Balance 

Tax 145,810.00 0.00 145,810.00 
Late Payment Penalty Increase 29,162.00 0.00 29,162.00 
Interest 10,410.66 0.00 10,410.66 
Assessment Total $185,382.66 $0.00 $186,382.66 

If you agree, pay the assessment total as soon as possible to minimize additional penalty and interest. Mail a copy of this notice and 
your payment with the voucher on the enclosed Taxpayer .Statement. By Including a copy of this notice, your payment will be properly 
applied to the audit liability. · · 

If you do not agree, you may contest this notlce by following the Instructions listed below. .. . . 
• If the amount of this tax liability, exclusive of penaltY and Interest, Is more than.$16,000, or if no tax. liability is assessed 

but th·e total penalties and Interest Is more than $15,000, file a petit1011 with the Illinois Independent Tax Tribunalwfthin 60 · 
days of this notice. Your petition must be In accordance .with the rules of practice and pro~edure provided by the Tfibunal (35 
ILCS 1010/1-1, et seq.). . , . . ·•. . . 

• In all other cases that do not fall within the jurisdiction of the llllnols Independent Tax Trlbunal,,flJe a protest with us, the 
Illinois Department of Revenue, and request ari administrative hearing within 60 days of the date of this notice, which is 
September 06, 2016. Submit your protest on Form AH-4,.Protest l;lnd Request for Administrative Hearing with the Illinois 
Department of Revenue (available on our website at tax.llllnols.gov). Mail form AH-4 along with a copy of this notice to the. 
address on the form. If you do not file a protest Within the time allowed, you will waive your right to a hearing, and this liability will 
become final. An administrative hearing is a formal legal proceeding conducted pursuant to the rules adopted by the Department 
and is presided over by an administrative law judge. A protest of this notice does not preserve your rights under any other notice. 

• lnste<!d <;>f filing .ltP.!.ltltion V'J)th,tQ~JIH~9hUn~~l?~!1~~1'.l.t J:?.~.T!.Ll?..!J!!~!-~ ~J>_r5>te~!-~th us, the Illinois Department of 
Revenue, you may instead, under Sections 2a ahd 2a.1 ·of the Stati:fOfficers anCf!:mployeies Money Disposition· Act (30 ILCS 
230/2a, 230/2a.1), pay the total liability under protest using Form RR-374, Notice of Payment Under Protest (available on our 
website at tax.Illinois.gov), and file a complaint with the circuit court for a review of our determination. 

If you do not protest this notice or pay the assessment total in full, we may take collection action against you for the balance due, whlch 
may include levy of your wages and bank accounts, filing of a tax lien, or other action to satisfy your liability. 
If you have questions, write or call us weekdays between 8:00 a.m. and 4:00 p.m. Our contact Information is listed below. 

AUDIT BUREAU 
TECHNICAL REVIEW SECTION 
ILLINOIS DEPARTMENT OF REVENUE 
PO BOX 19012 
SPRINGFIELD IL 62794-9012 

217 785-6579 

RA-5107 IR-06/14) 



For detailed informatlon on penalties and rates In effect for 
specific periods on or after January 1, 1994, see Publication 
103. 

1 Late-filing or Nonfillng penalty - You owe this penalty if 
you do not file a return by the due date, including any 
extended due date, or you file a return that is not 
processable and you do not correct it within 30 days of the 
date we notify you. 

2 Late-payment penalty for underpayment of estimated 
or quarter-monthly tax - You owe this penalty if you were 
required to make estimated or quarter-monthly tax 
payments and failed to do so, or if you failed to pay the 
required amount by the payment due date. 

3 Late-payment penalty for regular tax payments - You 
owe this penalty If you did not pay the tax you owed by the 
original due date of the return. 

4 Negligence penalty - You owe this penalty if, in preparing 
a return or amended return, you do not make a reasonable 
attempt to comply with the provisions of any tax act, 
including showing careless, reckless, or intentional 
disregard for the law or regulations. 

5 Fraud penalty - You owe this penalty if any part of a 
deficiency is due to fraud. 

6 Cost of collection fee - You owe this fee if you do not pay 
the total amount you owe within 30 days after a bill has 
been issued. 

7 Bad check penalty - You owe this penalty if you send a 
remittance to the Department that is not honored by your 
financial institution. 

8 Failure to disclose participation in a reportable 
transaction penalty - You owe this penalty if you were 
required to disclose your participation in an abusive tax 
shelter transaction and did not do so by the required due 
date. 

9 Reportable transaction understatement penalty - You 
owe this penalty if you do not report and pay the full 
amount of your tax liability as the result of participating In 
an abusive tax shelter transaction. 

10 100 percent interest penalty- You owe 
this penalty if you 
• were contacted by the Internal Revenue 

Service or Illinois Department of 
Revenue regarding the use of a 
potentially abusive tax transaction for a 
taxable year; 

• are later found to have a deficiency in 
that taxable year that Is the result of the 
tax avoidance transaction; and 

• did not report or pay that liability before 
we issued a Notice of Deficiency. 

11 Audit penalty - You owe this penalty if you did not pay th1 
tax you owed before the start of an audit or Investigation. 

12 Nonfillng penalty for transaction return - You owe this 
penalty if you are a retailer required to file a transaction 
return (ST-556, Sales Tax Transaction Return) by the due 
date, even if no tax is due on the return. 

Are penalties ever abated? 

ff you were unable to either timely pay the required amount o! 
estimated or quarter-monthly payments, pay the tax you owec 
by the due date. or file your tax return by the extended due 
date because of a casualty, disaster, or other similar 
circumstance, you may request a waiver of penalties due to 
reasonable cause. To request this waiver, send us a detailed 
explanation of the cause of the delay and any documentation 
you have to support your request. Reasonable cause will be 
determined on a case-by-case basis according to our rules 
and regulations. 

How is Interest figured? 

Interest is calculated on your tax from the day after the 
original due date of your return through the date you pay the 
tax (for certain tax periods interest may also accrue on 
penalties). Interest accrues at simple rates established by the 
Internal Revenue Service. See Publication 103 for more 
information. 

If you are currently under the protection of the Federal Bankruptcy Court, contact us and provide the bankruptcy number and 
the bankruptcy court. The bankruptcy automatic stay does not change the fact that you are required to file tax returns. 

• You have the right to call the Department of Revenue for help in resolving tax problems .. 
• You have the right to privacy and confidentiality under most tax laws. 
• You have the right to respond, within specified time periods, to Department notices by asking questions, paying the amount 

due, or providing proof to refute the Department's findings. 
• You have the right to appeal Department decisions, in many instances, within specified time periods, by asking for 

Department review, by filing a petition with the Illinois Independent Tax Tribunal, or by filing a complaint in circuit court. 
• If you have overpaid your taxes, you have the right, within specified time periods, to file for a credit (or, in some cases, a 

refund) of that overpayment. 
• For more information about these rights and other Department procedures, you may contact us. Our contact information is 

on the front of this notice. 



Taxpayer Statement 

#BWNKMGV 
#CNXX X167 X149 2643# 
WELCH PACKAGING CHICAGO LLC 
ATIN: ARLENE MANDERFELD 
1020 HERMAN ST 
ELKHART IN 46516-9028 

I 1I11I1II111l1l1111II1ll11l1I11l l11111l 1ll11l111l1lll11il11 ill 

STATE 

,JJJrll~9J 
tax.llllnols. 
1 800 732-S 

217 782-~ 

July 5, 2016 TDD 1 800 644·5 

I lllllll lijll I lml II\~ llllll lllll l~l llll ~11111 ~1111~1 ~l\11111111 ~ 1111 
Letter ID: CNXXX167X1492643 

Account ID: 2879-8619 
Total amount due: $185,382.66 

This statement lists our most recent information about your unpaid balance, available credits, or returns you have not filed. 
A payment voucher Is included so you may pay the balance due. --------·-·--····-·-··· .. ····· ............. -.......... , _________ ,-.............................. -~ ... -······· .. ··· ............ -.............................. ____ ... _______ , ______________ .,. _______ .. 
Sales/Use Tax & E911 Surcharge You have available credits of $3,212.00 Account ID: 2879-SE 

Period Tax Penalty Interest Other Payments/Credits Ba Ian 
30-Sep-2014 149,589.00 29,162.00 10,410.66 (3,779.00) 185,382. 
• $185,382.66 of this amount Is subject to protest. 

31-Mar-2015 3,292.00 (5,643.00) (2,351.C 

31-May-2015 846.00 (1,707.00) (861.C 

SOA 

Retain this portion for your records. 
P-000009 Fold and detach on perforation. Return bottom portion with vour oavment. 
···························································································'······'··············~·························· 

Taxpayer Statement CR-12108) 

Letter ID: CNXXX167X1492643 
WELCH PACKAGING CHICAGO LLC 

Mall this voucher and your payment to: 
ILLINOIS DEPARTMENT OF REVENUE 
PO BOX 19006 
SPRINGFIELD IL 82794-9006 

(136) 

1111111 Ii~ mHll 11 Iii Ill !111111111 I 
Total amount due: $185,382.66 

Write the amount you are paying below. 

$ _____________ _ 

Write your Account ID on your check. 

$185,382.66 is subject to protest. 
Do not pay any Income Tax liability that you Intend to protest. 



EXHIBIT 2 



RE: 

Illinois Department of Revenue 
Informal Conference Board 
Brian Fliflet, Administrator 
JOO West Randolph Street, 7-286 
Chicago, Illinois 60601 
Phone: 3 I 2 814-1722 
Fax: 312-814-1402 

Docket#: 
Taxpayer: 
Audit ID#: 
IBT #: 

15-0304 
Welch Packaging Chicago llC 
A95224:Z176 
2879-86'19 

ACTION DECISION 

The Informal Conference Board has reviewed the Illinois Department of Revenue Audit Bureau's 
proposed adjustments in this matter and, based upon information supplied during the review process, finds 
that some of the proposed adjustments should be revised. These changes are in addition to adjustments 
made by the auditor during the ICB process. No change is to be made to the remaining proposed 
adjustments. 

The Audit Bureau is instructed remove the following customers from the list of taxable exceptions: 

Allied Packaging Corporation, SDI-USA, Cabot Corporation, CGL Manufacturing, Chicago Sweeteners, 
C R Laurence Co., Da Becca Natural Foods, Earth Friendly Products, East Bank Storage on Lake, Enrico 
Formella, Flint and Flint-Day Batavia, Freund Container Inc., Fusion Systems Inc., Iwan Simonis, 
McFarlane Douglass & Companies, Precision Foods, Inc., Soukal Floral, Tahoora Sweets & Bakery, US 
Tobacco, and Nicor Gas. 

The Taxpayer was registered as a retailer and reporting taxable sales on a monthly basis. Therefore, the 
Dearborn and Illinois Cereal Mills decisions do not apply. The Taxpayer did not present requested 
information to enable a determination under "other evidence" of a sale for resale. Inadequate basis for 
abatement of penalty under the reasonable cause regulations was presented. 

The Audit Bureau is instructed to conclude and process the audit in a manner consistent with this decision. 

Taxpayer Request for Audit Adjustments Granted in Part. 

~~o ~ - -
___ .... ... ·---------
DEBRA M. BOGGESS 
MEMBER, JNFORMAL CONFERENCE BOARD 

----............. _, ___ ,, 
LAURIE RIVA 

1
1.MBER, INFORMAL CONF'ERENCE BOARD 

__:____ c - ~ ------------ _______ ...._..,_ 
RIAN WOLFBERG 

MEMBER, INFORMAL CO FE 

L/ /tl[ !Jotb 
DATE ENTERED 



EXHIBIT 3 



Chicago Taxable Customer Analysis 

Month 

Total Customers 

Taxable Customers 

% Taxable 

5 
1.71% 

9 

2.90% 

5 
1.79% 1.05% 

r·~:r'•··= 
7 4 2 4 

2.47% 1.65% 0.78% 0.83% 1.52% 


