ILLINOIS INDEPENDENT TAX TRIBUNAL
CHICAGO, ILLINOIS

SALVADORE MORALES, )
Petitioner, )
)
V. ) Case No. 15-TT-21
)
DEPARTMENT OF REVENUE )

OF THE STATE OF ILLINOIS, )
Respondent. )

ANSWER
The Department of Revenue of the State of lllintig,and through its attorney, Lisa
Madigan, Attorney General of the State of lllin@sswers the Taxpayer’s Petition as follows:

JURISDICTION

1. This timely filed petition concerns the notices tthiavolve a tax assessment, including
penalty and interest, in excess of $15,000 undexdaw identified in Section 1-45 of the
Act, therefore, the Tax Tribunal has jurisdictioveo this amended petition. Copies of the
notices are attached hereto as Exhibit A.

ANSWER: Paragraph 1 contains a legal conclusion, not @mahtallegation of fact, and
therefore does not require an answer under Se@ib®(b)(2) of the Tax Tribunal
Regulations.

PARTIES

2. Petitioner was formerly President and shareholfi®iamora, Inc. (“Diamora”). Petitioner
resides at 2840 McDuffee Circle, North Aurora,nitlis 60542. His tax identification
number is xxx-xx-1193. A copy of Petitioner’s regtiis attached hereto as Exhibit A.

ANSWER: The information contained in Paragraph 2 is reglipy lllinois Tax Tribunal



Regulations Section 310(a)(1)(A) and (D)(86 IIl. midh. Code 85000.310) and is not a
material allegation of fact requiring an answer @em8ection 310(b)(2) of the Tax Tribunal
Regulations. The Department admits the factuabations contained in Paragraph 2.

. IDOR is an agency of the Executive Department ef$ate of lllinois that is authorized to
administer and enforce provisions of the lllinoist&lers’ Occupation Tax Act (‘ROTA”),
and the lllinois Use Tax Act. 20 ILCS 2505/25054#ts 20 ILCS 2505/2505-90.

ANSWER: Paragraph 3 contains a legal conclusion, not @mmahtallegation of fact, and
therefore does not require an answer under Secdib®(b)(2) of the Tax Tribunal
Regulations.

BACKGROUND

. Diamora, formerly doing business as Club Gala, emgaged in the restaurant and tavern
business, and was so engaged during the tax pexiosisue in this petition.

ANSWER: The Department admits the allegations in Paragdaph

. As previously noted, Petitioner was an officer edfdora and one of its shareholders during
the periods at issue in this petition.

ANSWER: The Department admits Petitioner was an officeDiaimora during the periods
at issue but lacks sufficient information to admitdeny if Petitioner was a shareholder
during the periods at issue.

. Petitioner did not manage the day-to-day operatidrtse business.

ANSWER: The Department lacks sufficient information to eithradmit or deny the
allegations in Paragraph 6 and demands strict gheoéof.

. On information and belief, IDOR conducted an awditDiamora’s business in or around

August 2012.



ANSWER: The Department admits it conducted an audit of Die@nduring 2012 and 2013.
8. IDOR had access to the Diamora’s books and recdtus.audit included tax periods July 1,
2009 through December 31, 2011 (“Tax Periods”).
ANSWER: The Department denies Diamora provided a full $&boks and records or that
the Department had access to all of Diamora’s bauig records during the audit. The
Department admits it conducted an audit of Diansdaily 1, 2009 to December 31, 2011
books and records.
9. On information and belief, IDOR’s auditor correctemora’s sales tax returns for the Tax
Periods pursuant to Section 4 of the ROTA (35 ILCX®/4). This section provides in
pertinent part as follows:

...the Department shall examine such return aad,sh
if necessary, correct such return accordingstbest
judgment and information.

ANSWER: Paragraph 9 contains a legal conclusion, not @nmahtallegation of fact, and
therefore does not require an answer under Se@ib®(b)(2) of the Tax Tribunal
Regulations.

10.0n or about March 4, 2013 Diamora was assessedk didfaility of $45,993.27 (the
“Liability”).
ANSWER: The Department states the Notice of Tax Liabilstyd Notice of Penalty
Liability speak for themselves and therefore ddmgy ¢haracterizations thereof and any and
all other allegations in Paragraph 10.

11.0n information and belief, IDOR assessed a frauthjpg on Diamora based on the auditor’s
method of calculating gross receipts that far ededehe actual gross receipts generated by

the Petitioner, which resulted in an excessivditdtlity.



ANSWER: The basis of the assessment, including any pesais as set forth in the audit
file including the audit narrative, and the Depatin therefore denies Petitioner's
characterization and all other allegations conthindParagraph 11.

12.Diamora has filed with the Tax Tribunal an amenghetition, wherein it is challenging
IDOR'’s assessment of the Liability.
ANSWER: The Department admits the allegations in Paragt&ph

13.0n or about May 6, 2014 the Petitioner, a sharedrabdl Diamora, was personally assessed
the Liability.
ANSWER: The Department admits it issued the Notice of Rekhiability dated May 6,
2014 to Petitioner.

COUNT |
Petitioner's Assessed Liability must be Abated beese IDOR’s Calculations of
Diamora’s Purported Tax Liability was Incorrect

14. Petitioner restates and incorporates by refereacagpaphs 1 through 13 of this Petition.
ANSWER: The Department incorporates and repeats its assed?aragraphs 1 through 13
as though fully set forth herein.

15.As previously noted, Petitioner, as shareholdeiD@mora, was personally assessed the
Liability based on his role as officer and shardeolof Diamora.

ANSWER: The basis of the assessment is as set forth ifNttee of Penalty Liability
including the Responsible Officer file, and the Bement therefore denies Petitioner's
characterization in Paragraph 15. The Departradntits it issued the Notice of Personal
Liability dated May 6, 2014 to Petitioner.

16.As previously noted, Section 4 of the ROTA requitikat IDOR *“...shall examine such
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return and shall, if necessary, correct such retagcoording to its best judgment and
information.” 35 ILCS 120/4.

ANSWER: Paragraph 16 contains a legal conclusion, not termmaballegation of fact, and
therefore does not require an answer under Secdibt®(b)(2) of the Tax Tribunal
Regulations.

17.The auditor determined Diamora’s marked-up alcobotipts by applying a multiplier of 5.2
to its alcohol purchases. The auditor did not maldistinction between various types of
alcohol, such as beer and liquor.

ANSWER: The basis of the assessment is as set forth imauté file including the audit
narrative, and the Department therefore deniesidteti's characterization and all other
allegations contained in Paragraph 17.

18.Diamora’s actual marked-up alcohol receipts weresedaon a multiplier of 3.4, which
generated actual receipts that were substant@iei than the amounts attributed to it by the
auditor.

ANSWER: The Department lacks sufficient information toheit admit or deny the
allegations in Paragraph 18 and therefore demandsmoof thereof.

19. A reasonable review of Diamora’s vendor invoicehjol identified its cost of goods sold,
relative to the corresponding sale price, which wedlected on its menu and confirmed by its
point-of-sale receipts, should have sufficientliprmed the auditor that the proper multiplier
was 3.4 rather than the 5.2 that she applied.

ANSWER: The basis of the assessment is as set forth iautl# file including the audit
narrative, and the Department therefore deniegidteti's characterization and all other

allegations contained in Paragraph 19.



20.IDOR’s corrected returns, which were based on atoriect method of calculating

Diamora’s purported tax liability, were not proddcevith a minimum standard of
reasonableness because the auditor did not udeebejudgment based on the information
provided by Diamora.
ANSWER: Paragraph 20 contains a legal conclusion, not &nmbtllegation of fact, and
therefore does not require an answer under Secdib®(b)(2) of the Tax Tribunal
Regulations. The Department denies the legal osiart in Paragraph 20.
WHEREFORE, the Department prays that the Tribunal enter aerord

a. denying the prayer for relief in the Petitioner&tiBon in its entirety;

b. finding that the Notice of Penalty Liability at igsis correct as issued;

c. ordering judgment in favor of the Department andilast the Taxpayer; and

d. granting such further relief as this Tribunal deemygpropriate under the

circumstances.

COUNT 1I
Petitioner’'s Failure to Pay the Purported Additional Tax was due to
Reasonable Cause

21.Petitioner restates and incorporates by refereacagpaphs 1 through 21 of this Petition.
ANSWER: The Department incorporates and repeats its assewd?aragraphs 1 through 21
as though fully set forth herein.

22.1llinois law provides that penalties “shall not &ppf the taxpayer shows that his failure
to...pay tax at the required time was due to readerause.” 35 ILCS 735/3-8.
ANSWER: Paragraph 22 contains a legal conclusion, not termaballegation of fact, and
therefore does not require an answer under Se@ib®d(b)(2) of the Tax Tribunal

Regulations.



23.Petitioner, as an officer of Diamora, made a gaathfeffort to determine Diamora’s sales
tax obligations as reported on its sales tax rgport
ANSWER: Paragraph 23 contains a legal conclusion, not @nmahtllegation of fact, and
therefore does not require an answer under Secdib®(b)(2) of the Tax Tribunal
Regulations. The Department denies the legal conclusions ingPaph 23.

24.As previously noted, Petitioner did not manage libsiness day-to-day. He relied on key
employees to accurately report the monthly saleg there generated, which he then
provided to Diamora’s accountant.
ANSWER: The Department lacks sufficient information toheit admit or deny the
allegations in Paragraph 24 and therefore demandsggoof thereof.

25. Petitioner acted in good faith, and thereforeatied with reasonable cause and therefore no
penalty should be assessed against the Petitioner.
ANSWER: Paragraph 25 contains a legal conclusion, not temahallegation of fact, and
therefore does not require an answer under Se@ib®(b)(2) of the Tax Tribunal
Regulations. The Department denies the legal conclusions indgPaph 26.

26.Petitioner did not willfully fail to pay Diamora’sales tax obligations: therefore, he should
not be held liable for unpaid sales tax penaltiebiaterest.
ANSWER: Paragraph 26 contains a legal conclusion, not termmaballegation of fact, and
therefore does not require an answer under Secdibt®(b)(2) of the Tax Tribunal
Regulations. The Department denies the legal conclusions ingPaph 26.
WHEREFORE, the Department prays that the Tribunal enter arrord

a. denying the prayer for relief in the Petitioner&tiBon in its entirety;

b. finding that the Notice of Penalty Liability at issis correct as issued;



c. ordering judgment in favor of the Department andiagt the Taxpayer; and
d. granting such further relief as this Tribunal deemygpropriate under the
circumstances.

COUNT Il
Petitioner had no Intent to Defraud the Department

27.Petitioner restates and incorporates by refereacagpaphs 1 though 27 of this Petition.
ANSWER: The Department incorporates and repeats its assedtaragraphs 1 through 27
as though fully set forth herein.

28.The lllinois Uniform Penalty and Interest Act (tHgélPA”) provides that:

if any return or amended return is filed witle thtent
to defraud, in addition to any penalty imposeder
Section 3-3 of this Act, a penalty shall be irsgad in
an amount equal to 50% of any resulting deficyen
35 ILCS 735/3-6(a).

ANSWER: Paragraph 28 contains a legal conclusion, not termmaballegation of fact, and
therefore does not require an answer under Secdibt®(b)(2) of the Tax Tribunal
Regulations.

29.0n information and belief, IDOR’s auditor assesseffaud penalty against the Petitioner
based on the fact that IDOR’s auditor applied ahmetof calculating gross receipts that
resulted in a purported tax liability that far eeded the actual gross receipts generated by
Petitioner.
ANSWER: The basis of the assessment, including any pesais as set forth in the audit
file, including the audit narrative, and the Depenht therefore denies Petitioner's
characterization and all other allegations conthindParagraph 29.

30. At no time, and in no way, did Petitioner intenddigfraud the State of lllinois.



ANSWER: Paragraph 30 contains a legal conclusion, not termaballegation of fact, and

therefore does not require an answer under Secdibt®(b)(2) of the Tax Tribunal

Regulations. The Department denies the legal conclusions ingPaph 30.

31.Petitioner acted in good faith, and therefore, teed with reasonable cause; therefore, no

fraud penalty should be assessed against thedpetiti

ANSWER: Paragraph 31 contains a legal conclusion, not termmaballegation of fact, and

therefore does not require an answer under Secdit®(b)(2) of the Tax Tribunal

Regulations. The Department denies the legal conclusions ingPaph 31.

WHEREFORE, the Department prays that the Tribunal enter arrord

a.

b.

denying the prayer for relief in the PetitionertiBon in its entirety;

finding that the Notice of Penalty Liability at igsis correct as issued,

ordering judgment in favor of the Department andiagt the Taxpayer; and
granting such further relief as this Tribunal deemygpropriate under the

circumstances.

Dated: March 3, 2015

Respectfully submitted,
lllinois Department of Revenue

By: _ /s/ Ashley Hayes Forte
Ashley Hayes Forte
Special Assistant Attorney General

Ashley Hayes Forte

lllinois Department of Revenue
100 West Randolph Street, 7-900
Chicago, IL 60601

(312) 814-3514 phone

(312) 814-4344 facsimile
ashley.forte@illinois.gov




ILLINOIS INDEPENDENT TAX TRIBUNAL
CHICAGO, ILLINOIS

SALVADORE MORALES,
Petitioner,

DEPARTMENT OF REVENUE
OF THE STATE OF ILLINOIS,

)
)
)
V. ) Case No. 15-TT-21
)
)
)
Respondent. )

AFFIDAVIT OF FLO WOOD
PURSUANT TO TRIBUNAL RULE 5000.310(b)(3)

1. I am currently employed by the Illinois Department of Revenue in the Collections Bureau’s
100% Penalty Unit.

My current title is RTS. 24

I lack the personal knowledge required to either admit or deny the allegations alleged and
neither admitted or denied in Petitioner’s Petition paragraphs 5, 6, 18 and 24.

w1

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this instrument are
true and correct, except as to matters therein stated to be on information and belief and as
to such matters the undersigned certifies that he (she) verily believes the same to be true.

v.../f? / / “!

b Wi

Flo Wood

RTS 44+

[llinois Department of Revenue

DATED:Ey;V;;{/
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