IN THE ILLINQIS INDEPENDENT TAX TRIBUNAL

Tyler R. and Talbot Debutts )
Cain, )
)
Petitioners, ) No. 15-TT-63

)
v. )
)

The Ilinois Department of ) Chief Judge James Conway
Revenue, )
)
Respondent. )
)

PETITIONERS’, TYLER R. AND TALBOT DEBUTTS CAIN, MOTION TQ QUASH DISCOVERY

Petitioners, Tyler R. and Talbot Debutts Cain (the “Cains™) move pursuant to Ilinois
Supreme Court Rule 201 to quash Respondent’s discovery requests under both the doctrine of
judicial estoppel and the doctrine of collateral estoppel. Discovery should be quashed because
there are no materially disputed facts besides those that are estopped, and therefore any
discovered facts would be irrelevant. The Court is empowered to quash discovery under Illinois
case law and the Illinois Supreme Court Rules.

FACTUAL BACKGROUND

At issue in this case is a Notice of Deficiency entered for the 2007 tax year. Petitioners
contend that many of the facts previously established in Cain v. Hamer, 2012 IL App. (1st) 111283
estop the Department from taking its position in the current controversy. Cain v. Hamer concerned
years 1996 through 2004. In its Answer in the present case, the Department stated that many of
Petitioner’s alleged facts are not material because they refer to facts established for years prior to
2007. See, e.g., Answer, 4 1 (in attached Index of Exhibits). Yet the Department’s Requests to

Produce (numbers 5 — 12) ask for documentation concerning years 2004, 2005, 2006, and 2007, even



though the current dispute pertains only to 2007.! Similarly, the Departnrlent’ s interrogatories
(numbers 10 — 13) inquire about activities that occurred during years 2004 through 2007.° Thus the
Department’s claim that the facts previously established in Cain v. Hamer pertaining to 2004 are
irrelevant is belied by their cagerness to discover facts about that year and other years occurring prior
to 2007.

Furthermore, the Department of Revenue admitted in its Answer the following
allegations: “At some point during 2007, Mr. Cain sold stock in Abbott Laboratories which Mr.
Cain had contributed as capital to TRC Trading, Inc. upon its foundation, the title of which
remained registered to Tyler R. Cain, resulting in capital gain income to TRC Trading, Inc.”
(Answer, 4 26) “In 2007, TRC Trading, Inc. distributed to Tyler R. Cain the proceeds from the 2007
sale of stock.” (Answer, §27) Here, the Department’s NOD asserts that the proceeds from this sale
of stock, which the Department admitted was merely contributed as capital and held passively until
its sale in 2007, should have been business income. This argument is incompatible with its
admissions in the Answer in the case at bar, as well with facts stipulated to and asserted in court by
the Department in Cain v. Hamer, as will be detailed below.

For approximately 6 years, Petitioners and Respondent were embroiled in litigation over
the residency of the Cains under the Hlinois Income Tax Act (“IITA”). On July 16, 2012 the
IHinois Appellate Court held that Petitioners were not residents of Illinois under the [ITA. See
Cain v. Hamer, 2012 IL App (1st) 111283. Because Cain v. Hamer was such a fact-sensitive
case, the parties engaged in extensive discovery, including sworn depositions, and both the Cains

and the Department agreed to a voluminous Stipulation of Factual Matters. During the course of

| See Department’s First Requests for Production of Documents in the attached Index of
Exhibits.
2 See Department’s First Set of Interrogatories in the attached Index of Exhibits.
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Cain v. Hamer, the Department learned about the Cains’ various businesses. Depositional
testtmony taken during 2008 and 2009 (i.e., after the 2007 tax year at 1ssue), oral arguments in
Circuit Court, and the agreed Stipulation of Factual Matters all established that the Cains and
their various partnerships and S corporations had not been engaged in an active trade or business
from 1996 going forward. See, e.g., attached Index of Exhibits.3 Both parties agreed that these
entities held bonds, stocks, and other investments, and that the income earned by these entities
was passive investment income.

Less than a year after the resolution of Cain v. Hamer, the Department issued a Notice of
Audit Initiation for TRC Tradiné, Inc., which is an S corporation owned by Petitioners that
functions like a “pass-through entity” for tax purposes. A mere six days after this Notice of
Audit Initiation was sent, the Department issued a Notice of Proposed Deficiency assessing
$64,304 in tax and $19,291 in penalty. The Notice challenged the Cains’ classification of
passive income earned by TRC Trading, Inc. as nonbusiness income—the Department claimed
the income was business income. Petitioners’ counsel warned the Department that such a
position was contrary to judicially-established facts and that attempting re-audit or re-litigate
such facts would not only be estopped, but potentially subject the Department to paying
attorneys’ fees under the Taxpayers’ Bill of Rights. The Department nevertheless soldiered on,
and on February 5, 2015, issued a Notice of Deficiency (“NOD”) totaling $118,761.00.

Petitioners brought the current matter to contest this NOD. On September 22, 2015,
Respondent served two discovery requests: “Department’s First Requests for Production,” and

“Department’s First Set of Interrogatories.” Petitioners request that the Court quash these

3 See also Stipulation of Factual Matters, pp. 2, 4, 89, 12 (documenting various facts about the
Cains for vears occurring after 2004).



discovery requests.

ARGUMENT

I. Application of judicial estoppel is necessary because in Cain v. Hamer the
Department asserted that the Cains earned passive income but it now asserts the
opposite in the current matter.

The doctrine of judicial estoppel “provides that a party who assumes a particular position
in a legal proceeding is estopped from assuming a contrary position in a subsequent legal
proceeding.” People v. Caballero, 206 111.2d 65, 81 (2002) (internal citations omitted). The
rationale for judicial estoppel is to “prevent litigants from playing fast and loose with the courts.”
Moy v. Ng, 371 TL. App. 3d 957, 963 (1st Dist. 2007) (internal citations omitted). Judicial
estoppel prevents “chameleonic litigants from ‘shifting positions to suit the exigencies of the
moment.”” Ceres Terminals, Inc. v. Chicago City Bank & Trust Co., 259 1ll. App. 3d 836, 850
(1st Dist. 1994) (internal citations omitted). Judicial estoppel is invoked to protect the integrity
of the courts, and to promote truth-seeking rather than gamesmanship. Swmeilis v. Lipkis, 2012 IL
App (1st) 103385, 9 19.

In general, there are five elements required for the doctrine of judicial estoppel to apply:
the party to be estopped must have (1) taken two positions, (2) that are factually inconsistent, (3)
in separate judicial or quasi-judicial administrative proceedings, (4) intending for the trier of fact
to accept the truth of the facts alleged, and (5) have succeeded in the first proceeding and
received some benefit from it. Caballero, 206 111.2d at 81. These requirements are not set in
stone, however; instead, the doctrine of judicial estoppel 1s “flexible and not reducible to a pat
formula. . . . This is especially true when strict application of a requirement would frustrate the

public policy underlying the application of the doctrine.” Smeilis, 2012 IL App (1st) 103385, §

46. For mstance, in Moy, the application of judicial estoppel was upheld despite the fact that the



estopped party did not prevail in the first proceeding. See Moy, 371 IlIL. App. 3d at 963.
In Cain v. Hamer the parties agreed to stipulate to the following facts (quoted below
verbatim):
e During the Relevant Period, Mr. Cain did not perform any personal services for TRC
Trading, Inc.
e TRC Trading, Inc. had no paying clients at any time during the Relevant Period.
e During the Relevant Period, TRC Trading, Inc. never offered or provided services to the
public.
@ Mr. Jacobson [Cain’s accountant] recommended that Mr. Cain’s pension plan be

terminated in 2004 when he began preparing TRC Trading, Inc.’s tax returns, since there
was no business activity taking place and there was no reason to have such lability.

e During the Relevant Period, Mr. Cain made only a few trades (approximately ten or less)
each year through TRC Trading, Inc.”

To foreclose any speculation about whether the Department really agreed or knew what it was
agreeing to in the Stipulation of Factual Matters, see the attached Index of Exhibits for an email
and “redline document” from the Department’s lead attorney in Cain v. Hamer detailing his
carefully considered input and voluminous additions to the Stipulation of Factual Matters.
Here, the Department has taken two positions that are factually inconsistent (“the income
is passive” in Cain v. Hamer and “the income is from active business activities” in the current
matter). The Department’s first position was asserted in a judicial proceeding in both Cook
County Circuit Court and Tllinois Appellate Court (1st District), while the Department’s second
position is now taken before this Tax Tribunal. The Department clearly intends for the trier of
fact to accept the truth of the facts alleged, since its whole case relies on these facts (despite
admitting that the stock sold was contributed and remained in the name of Tyler Cain).. Thus
four out five of the elements from the test for judicial estoppel outlined in Caballero, 206 111.2d

at 81 are easily satisfied.

4 See Stipulation of Factual Matters, Cain v. Hamer, Cook County Circuit Court, Case no. 06 L
050986 (in attached Index of Exhibits).



The fifth element of the Caballero test for judicial estoppel is that the party to be
cstopped should have succeeded in the first proceeding and received some benefit from it. Jd.
Mlinois courts have not construed the elements of the test rigidly, instead opting for a flexible
approach that effectuates the public policy concern underlying judicial estoppel, namely, to
prevent litigants from playing fast and loose with the courts. In Moy, the Illinois Appellate
Court (1st District) upheld the application of judicial estoppel despite the fact that the estopped
party had not won the first proceeding becaunse doing so served the purpose of judicial estoppel.
Moy, 371 11L. App. 3d at 963. Similarly, in the case at bar, judicial estoppel should be applied to
prevent a chameleonic shifting of positions by the Department and to uphold the integrity of the
judicial process.

It is clear from the agreed Stipulation of Factual Matters in Cain v. Hamer that the
income from the stock sold here was neither generated by business activities of TRC Trading,
Inc. nor sold in furtherance of any business of TRC Trading, Inc. The Department’s own
admission in the Answer, §9 26—27, admits as much. Thus, there is no justification for the
extensive discovery about TRC Trading, Inc.’s business activities (or lack thereof). Litigants are
not allowed to assert contradictory factual positions in court proceedings. That is precisely what
the Department seeks to do in this case, and therefore judicial estoppel should apply to prevent it.

II. The Department stipulated that the Cains earned passive income in Cain v. Hamer,
so the Department is collaterally estopped from re-adjudicating this factual issue.

When an issue has been prosecuted to final judgment, the doctriﬁe of collateral estoppel
prevents that issue from being re-litigaied between the same parties. According to the Iilinois
Supreme Court:

[A] matter once litigated between parties to a final judgment in a court of

competent jurisdiction cannot again be controverted. When this doctrine is
applied to a single question or point arising in the course of litigation which has
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finally been adjudicated, it is designated as an estoppel by verdict, and the same

question or point cannot again be litigated between the same parties in the same or

any other court . . . and neither party, nor their privies, will be permitted to aliege

anything inconsistent with the finding upon that question.” Chicago Title & Trust

Co. v. Nat’l Storage Co., 103 N.E. 227, 231 (1ll. 1913).

Collateral estoppel is premised on the idea that “one opportunity to litigate an issue fully and
fairly is enough.” Raper v. Hazelett & Erdal, 449 N. E. 2d 268, 270 (1Ll. App. 1983).

The elements of collateral estoppel under [llinois law are as follows: (1) the issue
decided in the prior adjudication must have been identical to one presented in the new case; (2)
the party against whom the estoppel is asserted was a party or in privity with a party to the prior
litigation; and (3) a final judgment on the merits was issued in the former suit. Id. Collateral
estoppel is “equally available to a plaintiff in support of his action, when the circumstances
warrant it, as when offered by a defendant as a matter of defense.” Celotex Co. v. Koblitz, 241
I1. App. 159, 163 (1926). Therefore, collateral estoppel can be used by plaintiffs and defendants
alike to preclude certain issues that arise in litigation. Furthermore, the Department and other
governmental agencies are subject to collateral estoppel the same as private litigants. See
Consol. Distilled Products, Inc. v. Allphin, 73 111.2d 19, 29 (1978).

In Cain v. Hamer the Court held that the Cains were not residents of [llinois under the
HTA. Furthermore, during the Cain v. Hamer litigation, the parties stipulated to the following
facts (quoted below verbatim):

e During the Relevant Period, Mr. Cain did not perform any personal services for TRC

Trading, Inc.

e TRC Trading, Inc. had no paying clients at any time during the Relevant Period.

e During the Relevant Period, TRC Trading, Inc. never offered or provided services to the
public.

e Mr. Jacobson [Cain’s accountant] recommended that Mr. Cain’s pension plan be

terminated in 2004 when he began preparing TRC Trading, Inc.’s tax returns, since there
was no business activity taking place and there was no reason to have such liability.



e During the Relevant Period, Mr. Cain made only a few trades (approximately ten or less)
cach year through TRC Trading, Inc.’

The Appellate Court relied on the stipulated facts and accepted them as true. See Cain v. Hamer,
2012 1L Ap. (1st) 112833, 9 3 (“As the stipulation recites, . . .”"). The Appellate Court further
noted that “[a}lthough the [Cains| owned companies during the relevant period, they had limited
involvement in those companies.” 7d. at 9 9.

During the prior litigation, the Department engaged in an extensive investigation of the
Cains and their businesses, and reviewed a voluminous amount of relevant documentation prior
to agreeing to the Stipulation of Factual Matters. Included in that documentation was an
extensive list of tax returns, including the federal tax returns for TRC Trading, Inc. for the years
1996 through 2004.° The Department already had ample opportunity (and motive) to discover
information concerning the activities of TRC Trading, Inc.

The deposition of Robert M. Jacobson, the Cains’ accountant, further cements that it was
established that TRC Trading, Inc. was a passive business. During this deposition taken by the
Department, the following dialogue occurred:

DEPARTMENT: Now, you also said that he [Tyler Cain] was paid a salary by TRC Trading?
JACOBSON: Correct.

DEPARTMENT: Do you know whether or not the salary continued to be paid?

JACOBSON: No. The salary stopped.

DEPARTMENT: And why was that, do you know?

5 See Stipulation of Factual Matters, Cain v. Hamer, Cook County Circuit Court, Case no. 06 L.
050986 (attached in the Index of Exhibits).

6 See Transcript of Deposition of Tyler R. Cain, Dec. 22, 2008 at 10:00 a.m., pp. 15-16 and
Exhibit A, Cain v. Hamer, Case No. 06 L 050986 (attached in the Index of Exhibits).
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JACOBSON: Well, it appeared that he kept paying the salary because that’s what he always did
and he thought he had to. He was incurring payroll taxes on it. But he thought he always had to
pay himself a salary. When I told him back in ’02, this was before I started working on his
personal return, and I believe my conversation was with the other accountant, I said, Why are
you continuing to issue payroll? All he is doing is lending his company money to turnaround
and pay him. And they realized that they should be putting a stop to it. There was no purpose to
be issuing payroll.

DEPARTMENT: You’re familiar with the defined benefit plan deduction the S corp was taking?
JACOBSON: Yes.

DEPARTMENT: Do you know if that continued?

JACOBSON: It continued through *03 or *04. I believe it was *04.

DEPARTMENT: Do you know the reasons why it stopped?

JACOBSON: Yes. I consulted with him, and T don’t whether the prior accountant just left or
whether I was working with him on it. There was no reason to keep that liability going. There

was no business going on anymore, that it should be closed, and they closed it.

DEPARTMENT: When you reviewed the returns of TRC Trading, Inc., did you get a sense of
the trading activity that the entity conducted?

JACOBSON: Yes. It was minimal amounts of trading. For example, there may only be from
’99, when I looked through the returns, from *99 through 2004, [ think the highest number os
sales of stock was ten for the whole year. Before that I didn’t have a copy of the Schedule D to
tell you, but there was not active trading going on.

DEPARTMENT: And to your knowledge TRC Trading has never traded for anybody other than
Mr. Cain’s accounts?

JACOBSON: That’s correct.

DEPARTMENT: The type of income TRC Trading, you stated, was interest dividends and
capital gains?

JACOBSON: TRC Trading, Inc.?

DEPARTMENT: Yes.



JACOBSON: Correct.’

The deposition of Jacobson, taken one year after the tax year at issue here at a time when
he was still the accountant for Tyler Cain, established that: (1) no business activities besides de
minimis personal frading occurred in TRC Trading, Inc.; (2) TRC Trading, Inc. never had
customers, it was used solely to execute Cain’s personal trades; and (3) TRC Trading, Inc. had
only passive types of income (interest, dividends, and capital gains).

Two important issues that were alrecady determined in the Cains’ previous litigation with
the Department are present here again: (1) were the Cains residents of Illinois? (no, according to
the Court); and (2) Did the Cain’s earn income from labor or other active business activities?
(no, as stipulated by the parties, acknowledged by the Appellate Court, and as demonstrated by
the Department’s own investigation into the matter and its own deposition of the Cains’
accountant). The case at bar deals with the same parties (the Cains and the Tllinois Department
of Revenue), and the Circuit and Appellate Courts issued final judgments on the merits in the
previous case. Therefore, all of the clements of the doctrine of collateral estoppel are satisfied.
See Celotex Co., 241 1ll. App. at 163. Further, the Department has already admitted here that,
consistently with the previously established facts, the 2007 income at issue was not associated
with any third-party customer (there were none), but rather was a sale of capital stock
contributed by Mr. Cain which was always registered in his name and never registered in the
name of TRC Trading, Inc. The Department should accordingly be collaterally estopped from

raising these issues again.

7 Deposition of Robert M. Jacobson, February 17, 2009, pp. 19-21, Cain v. Hamer, Case No. 06
L. 050986 (attached in the Index of Exhibits).

-10 -



HJ.  The Court has broad discretion to quash discovery

“In the area of pretrial discovery, the court's discretionary powers are extremely broad.”
Wynne v. Loyola Univ. of Chi;:ago, 318 L. App. 3d 443, 455 (1st Dist. 2000). The scope of
discovery is limited to relevant subject matter. Ill. Sup. Ct. R. 201(b)(1). The touchstone for
determining the reasonableness of a discovery request is the relevance of the matertal sought to
the claims and defenses in the underlying litigation. See People v. Teller, 207 Ill. App. 3d 346,
351 (2d Dist. 1991) (“It is well settled that a court should deny a discovery request not only
when the material requested is irrelevant or immaterial but also when the request is
oppressive.”). Furthermore, “a court should deny a discovery request where there 1s insufficient
evidence that the requested discovery is relevant or will lead to such evidence.” Kraima v.
Ausman, 365 111. App. 3d 530, 533 (1st Dist. 2006), reh’g denied, appeal denied 221 111. 2d 640
(2006) (internal citations omitted).

The only relevant items sought in discovery relate to the estopped issues. Any other
discovery would be irrelevant and therefore the Department’s discovery requests should be
quashed. For example, the Department’s First Request for Production of Documents seeks
production of TRC Trading, Inc.’s federal and Florida income tax returns for years 2004 through
2007, despite the fact that: (1) Petitioner already produced one of these returns as part of the
Cain v. Hamer litigation, which concluded less than one year prior to the initiation of the audit
that is contested here; (2) Petitioner already produced the federal returns as part of the audit that
led up to the current matter; and (3) the Department knows from its discovery requests, the
documents produced and its own stipulation in the Cain v. Hamer litigation that there were no
TRC Trading, Inc. Florida income tax returns as TRC Trading, Inc. conducted no business in any

State during that time, and prior to Mr. Cain’s retirement years before, it conducted business only
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in Illinois as a vehicle to hold his trading seat on the exchange. .Disregarding for the sake of
argament that collateral estoppel should bar such requests, the requests are excessive,
burdensome, and most unlikely to lead to the discovery of relevant information.

Moreover, trial courts have broad discretion to quash pre-trial discovery, especially
where there are no material points of fact or law in dispute. See Shapo v. Tires 'N Tracks, Inc.,
336 1. App. 3d 387, 394 (1st Dist. 2002) (“A discovery request may properly be quashed where
the trial court has before it sufficient information upon which to decide defendant's motion to
dismiss.”); see also DOD Technologies v. Mesirow Ins. Services, Inc., 381 111. App. 3d 1042,
105556 (1st Dist. 2008) (same). The Court can limit discovery to prevent unreasonable
annoyance, expense, embarrassment, disadvantage, or oppression, or supervise discovery to
ensure the same. Il. Sup. Ct. R. 201(c)(1) & (2). Here, the Court has sufficient information
upon which to dismiss the case, because the Departmeﬁt is both judicially estopped and
collaterally estopped from taking the positions it must take in this case to succeed on the mernits.
It is, moreover, necessary to quash discovery in this case to prevent the unreasonable annoyance
and expense of re-litigating issues which were recently decided at the Circuit Court and
Appellate Court levels. Accordingly, it is within the Court’s power to quash discovery pursuant
to applicable case law and Rule 201.

IV. Iu the alternative, petitioners request that discovery be limited

Alternatively, should the Court decide to allow discovery, such discovery should be
limited. Specifically Petitioners request that any discovery allowed be limited to the subject of
what changed, if anything, between the time period beginning on January 1, 2005 (the first day
not covered by Cain v. Hamer) and the 2007 date of the sale of the Abbott stock. The passive

nature of TRC Trading, Inc.’s holdings was already established as of December 31, 2004. The
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only potentially relevant issue is if TRC Trading, Inc.’s activities changed in the subsequent
period leading to the sale of the Abbott stock such that TRC Trading, Inc. could have business
income attributable to Illinois.

That said, Petitioners reaffirm their belief that discovery should be quashed in its entirety
for the previously discussed reasons. |

CONCLUSION

Passive income of the sort carned by the Cains, when the underlying income-producing
assets were not used in the regular course of a trade or business, is nonbusiness income. The
Department agreed, in statements made to the Circuit Court and the agreed Stipulation of Factual
Matters in Cain v. Hamer, that the income earned by the Cains’ entities was passive and that
there were no business operations. Yet, in the NOD at issue in this case, the Depaftment claims
that Petitioners’ income is business income, a conclusion that, given the Cains’ undeniable status
as nonresidents, could only be reached if the Cains were using their income-producing assets in
an active trade or business.

The Department is flip-flopping on factual positions in order to gain an advantage in the
current litigation, thereby subjecting itself to judicial estoppel. During Cain v. Hamer the
Department stipulated that the income earned by the Cains’ entities was passive, i.e., not
stemming from an active trade or business, yet in the current matter, the Department insists that
it 1s business income and that the assets were used in an active trade or business. This 1s just the
sort of “cynical gamesmanship” that judicial estoppel was designed to prevent. See Ceres
Terminals, Inc. v. Chicago City Bank & Trust Co., 259 1ll. App. 3d 836, 850 (1st Dist. 1994)
(internal citation omitted).

Furthermore, the Department is collaterally estopped from re-litigating the issue of
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whether the Cains’ income was eamed passively or actively. In Cain v. Hamer it was
established that the Cains’ income was passive and not the result of running a business or
performing services. Now, in a case involving the same litigants, the Department wants to re-
litigate the character of the Cains’ income. That factual issue is precluded by the doctrine of

collateral estoppel.

There are no material factual disputes ountside of the issues which Petitioners contend are

estopped from re-adjudication. Therefore, discovery is unnecessary and should be quashed.

WHEREFORE, Petitioners move this Honorable Court to quash discovery in this case
pursuant to the doctrines of judicial estoppel and collateral estoppel, as no material factual
disputes exist outside of those that are so estopped, and any further discovered facts would be

irrelevant and cause undue annoyance and expense for Petitioners.

November 11, 2015 Respectfully Submitted,

M.} W

Michael J. ﬁ};nne, Coupsel for Petitioners

Firm ID 44486

Michael J. Wynne

Adam P. Beckerink
Jennifer C. Waryjas
Douglas A. Wick

Reed Smith LL.P

10 South Wacker Drive
Chicago, 1L 60606-7507
Telephone: (312) 207-6528
Facsimile: (312) 207-6400
Counsel for Petitioners
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ILLINOIS INDEPENDENT TAX TRIBUNAL

TYLER R. and TALBOT DEBUTTS

CAIN,

Petitioners,

THE ILLINOIS DEPARTMENT OF
REVENUE,

)
)
)
)
A2 ) No. 15-TT-63
)
)
)
)

Respondent.

DEPARTMENT'S FIRST REQUEST FOR PRODUCTION

The Department of Revenue, State of Ilinois ("Department™), pursuant to Illinois

Supreme Court Rules 201 and 214, requests Petitioners, Tyler R. Cain and Talbot Debutts Cain,
(“Taxpayer”) respond to the following reguest for production of documents, objects, tangible

things,

and real estate in writing, under oath, within twenty-eight (28) days from the date of this

request at the offices of the Department, 100 West Randolph Street, 7th Floor, Chicago, lllinois,

60601,

for inspection and copying.

DEFINITIONS

The following terms used herein, whether or not a parenthetical reference to the definition
number foliows the term, shali have the meaning defined below.

i.

“State the basis” for a claim or contention means to describe chronologically each and
every fact, action or occurrence that relates to the particular claim or contention. In
describing each such fact, action or occurrence: (a) do so in accordance with the
definitions set forth herein; (b) identify each person, as defined herein, having knowledge
of the fact, action or occurrence; (c) identify each document and communication, as those
terms are defined herein, that refers or relates to the fact, action or occurrence; and {(d)
identify the source from which the information set forth in your response was obtained
including the identity of all persons and documents which you consulted in preparing
YOur response.

“Identify the person(s)” or “identify the individual(s)’ means to state the full name of
each person, his/her/its present or last known home and business addresses and telephone
rmumbers, and if an individual, his/her current employer, job title and responsibilities.

“Identify each document” shall mean to provide, (a) the identity of each person who
wrote, signed, initialed, dictated, authorized or otherwise participated in any way in the
creation of the document, (b) the identity of each person who directed preparation of the
documents, (¢) the identity of each addressee or recipient of the document (e.g.,



memorandum or letter), (d) the date of the document, and (¢) the present location of the
original.

“Identify each commmunication” means to describe any oral or written exchange of words,
thoughts or ideas to another person(s) whether person-to-person, in group, by telephone,
telex or amy other process, eclectronic, mechanical otherwise. In describing
communications, (a) identify al! persons present when the communication was spoken,
heard, written or read, (b) identify the form of communication (written, oral, in person,
electronic means), (c) state the date of the communication, and (d) identify all documents
that refer or relate to the comumunication.

“Document” means all original written, recorded, graphic matters or databases (see Par.
35 infia.) whatsoever and all copies thereof, inchuding, but not limited to, papers, books,
records; letters, tangible things, correspondence, communications, telegrams, cables,
messages (TWX, telex, cablegrams, mailgrams or other types), memoranda, notes, drafis,
notations, workpapers, worksheets, transcripts, minutes, meeting schedules, attendance
lists, reports, and recordings of telephone or other conversations, or of interviews,
conferences, other meetings, affidavits, statements, summaries, opinions, reports, studies,
surveys, forecasts, analysis, evaluations, confracts, a agreements, proposals, jottings,
agendas, bulletins, notices, announcements, advertisements, instructions, charts, manuals
brochures, publications, pamphlets, schedules, journals, statistical records, desk
calendars, appointment books, expense reports, time cards, time records, diaries, work
assignments, job descriptions, lists, tabulations, recordings (tape, disc, card, belt, fiche,
wire, databases, computer program or any other types), computer printouts, data
processing program library, data processing input and output, microfilm, books of
accounts, records and invoices reflecting business operations, interoffice and/or
interdepartmental communications, price lists, ledgers, photographs, photographic
negatives, photographic slides and transparencies, pictures, drawings, sketches, graphs,
maps, motion pictures, video recordings, models, local and long distance telephone
records, all records kept by electronic (e.g., databases), photographic, magnetic or
mechanical means, or any other device or instrument from which information can be
perceived or which is used to memorialize human though speech or action. Identify and
produce copies of the same document only if the original or copies contain some
material, handwritten or otherwise, that is to on other copies or the original, or if they
contain attachments, enclosures or documents referred to in any document produced
pursuant o this Request. If any tape, disc, card, belt, fiche, wire or other electronic,
mechanical recording, transcript of computer program is produced, also produce such
documents as are necessary for the decoding, playing back, printing out, interpretation of,
or any other documents which are necessary to convert such information into a readable,
useful and/or useable format.

“Refer” or “relate” means, in addition to their customnary and usual meaning discuss or
discussing, reflect or reflecting assess or assessing, record or recording, mentioning,
summarizing and/or touching upon.



7.

10.

11,

12.

13.

“Person” mneans any natural person, a trust, estate, partnership, association, firm,
comnpany, joint venture, corporation, limited liabifity company, lessee, leaser, licensee,
franchisee, fiduciary or other entity.

“And/or” shall be construed conjunctively and disjunctively so as to require the broadest
response to the particular interrogatory.

"Describe” means to narrate, express, explain, set forth, relate, recount, depict, delineate,
portray. Black's Law Dictionary, (6" Ed. 1990).

"Financial Operations”" include but are not limited to such activities as budgeting,
accounting, controlling, receipt and disbursement of funds, reporting [Balance Sheet,
Income Statements (Profit & Loss Statements) Cash Plan, Ratio Analysis, Annual
Reports, 10-Ks or reports filed with any other governmental regulatory commission];
revenues, employees salaries {maintenance of pay and leave records), processing, and
payment of expenses, payment of dividends, stock prices, income, credit and collection
management, payment of accounts payable, issuing financial statements in conforrnance
with governmental regulations and performance management. Financial operations of a
company also include decisions relating to the proper amount of working capital and
retained earnings necessary to finance a company's operations, compliance with SEC
requirements, compliance with financial covenants, and the company's ability to affect
business transactions.

"Finance” means "to conduct the finances of* or to “"engage in, or procure money for
financial operations," and defined the noun "finance" as "management of monetary
affairs, especially those involving large sums or investment funds.”

"Financing" is defined as supplying fiands, providing with capital or credit or loaning
money as needed to carry on a business. This definition is in accordance with Black's
Law Dictionary 630 (6th ed. 1990} ("As a verb, to supply with funds through the payment
of cash or issuance of stocks, bonds, notes, or mortgages; to provide with capital or loan
money as needed to carry on business."), and Webster's Third New International
Dictionary 851 {2003) ( "As & verb, 1. to raise or provide funds for. 2. to provide with
necessary funds in order to achieve a desired end. 3. to-sell on credit."}. These definitions
do not limit the term to the charging of interest for borrowing money.

"Financial record” includes but is not limited to any document that records a financial
transaction such as tax returns, balance sheets, boaks, ledgers, statements of account,
profit and loss statements, income statements, accounts payable, accounts receivable,
other statements of income or expense, invoices, receipts orders for the payment of
money, bills of exchange, checks, promissory notes and vouchers; documents of prime
entry; working papers and other documents needed to explain: (i) the methods by which
financial statemments are made up; and (i) adjustments to be made in preparing financial
statements, tax returns, ete.



14.

15.

16.

17.

18.

19.

20.

"Business operations” mean anything relating to a company's day-to-day activities and
includes manufacturing operations, e.g., running plants/mills that operate around-the-
clock, selling a distinct set of products or services, serving a specific group of customers,
and competing with a well-defined group of competitors.

“Expense” is used in the same context as in Section 162(a} of the Internal Revenue Code,
which allows a deduction for "ordinary and necessary expenses” incurred in carrying ¢n a
trade or business. To be deductible under Section 162(a), an expense must have a
proximate and direct relationship to the taxpayer's trade or business. See, e.g.,
Komhauser v. United States, 276 U.S. 145, 153 (1928); Fred W. Amend Co. v.
Corrrnissioner, 454 F.2d 399, 402 (7th Cir. 1971); Coughlin v. Commissioner, 203 F.2d
307, 308-309 (2d Cir. 1953).

"Exert influence” means bringing about a particular result; controlling power based upon
a particular type of relationship (Webster's Dictionary, 1913, p. 760).

"Course of action" is a means or method by which a particular objective may be
achieved.

"Agent” means one who by mutual consent, acts for the benefit of another; one
anthorized by a party to act in that party's behalf Gifis Law Dictionary (1973), p.
"Affiliate" means an entity which, directly or indirectly, through one or more
intermediaries, controls, is controlled by, or is under common conirol with; is in a
partnership or joint venture relationship with; or is a co-shareholder of a corporation, a
co-member of a limited liability company, or co-partner in a limited liability partnership
with the entity.

“Advertising services” includes, but is not limited to activities one engages in to
communicate with customers and potential customers. Such activities include, but are
not limited to, the agency(ies$ used to create TV, radio or print ads, the agency(ies) used
to purchase TV, radio, or print ad space or time, direct marketing campaigns (via both
U.S. mail and emails) and social media (e.g., Facebook, Twitter, etc.). The term “print
ad” includes newspapers, magazines, ad circulars, billboards, Internet, email,
sponsorships, and placards and signage at sporting events, concerts or similar events.
“Advertising services” also includes the exercise of review or approval of a subsidiary’s
advertising.

“Marketing services” includes, but is not limited to, the activities one engages in to make
customers aware of its products and to convince consumers to shop and purchase at it
over its competitors. These activities include communicating the value of a product or
service to customers, market analysis, market research, merchandising, packaging, store
displays, promotional materials, category management, shelf layouts, store layouts,
website design, email and direct marketing campaigns, and promotional written and
electronic materials.



21,

22.

23.

24,

25.

26.

27.

28.

“Cash management” services/systems includes, but are not limited to making loans,
guaranteeing and co-signing loans, the issuance, repayment and repurchase of short-term
and long-term debt, paying bills, writing checks, disbursement of funds, collecting
receivables, preparing payroll, maintaining centralized banking accounts, investing,
“sweeping” accounts, providing capital, funding acquisitions, transfers of cash into a
central account, and the use of a concentration or central account to transfer funds
between subsidiaries or other affiliated entities.

“Research and development services,” includes, but is not limited to the use of research
and development facilities and the providing of information regarding formulations,
engineering, creating, and prototyping, product and packaging design, marketing
techniques, creating and devising computer programs, architecture, quality contro] and
trouble-shooting.

“Legal services” includes, but are not limited fo the approval and review of contracts,
intcllectual property, advice or consultation regarding federal, state and local tax laws,
personnel and human resource matters, real estate transactions, collections, participation
in negotiations, and use of commeon outside legal counsel.

“Accounting services” includes, but is not limited to the preparation of federal, state and
local tax returns, creation of annual, quarterly or monthly financial statements,
performance of the intemal audit function with respect to all affiliated entities,
maintenance of books and records of subsidiary, and regular reporting of operating
results to parent by affiliates, divisions, or subsidiaries.

“Employee benefits” includes, but is not limited to retirement plans, pension plans,
welfare benefit plans, or other qualified plans, health insurance, life insurance, stock
option plans or other non-qualified plans, worker’s compensation, tuition reimbursement
plan, and commuter benefits,

“Tex Years at Issue” means the period beginning January 1, 2004 through and including
December 31, 2007. [fno time period is specified in a particular production request, you
are to assume that this period applies.

“Taxpayer” means Tyler R. Cain and Taltbot Debutts Cain.

“TRC Trading” and “TRC Trading Inc.” means TRC Trading Inc. FEIN: -

INSTRUCTIONS

1. The request for documents pertains to the Taxpayer and its affiliates.

2. “And/or” shall be construed conjunctively and disjunctively so as to require the

broadest response to the particular interrogatory.

3. These requests call for production of each requested document in its entirety.

You shall produce the original copy of each document requested herein, as well as any



10.

IS

drafis, revisions, or copies of the same which bear any mark or notation not present on
the original, or which otherwise differ from the original. Any documents not
tendered to the Department in response to the Request for Production shall be
produced for copying at the Department of Revenue, 100 W. Randolph St., 7
Floor, Chicago, llinois, 60601,

If a document is responsive to these requests, but Taxpayer asserts it is privileged,
Taxpayer is required to submit a privilege log that identifies the documents by the
date, signatories, the title (or brief summary) of the documents, and the privilege
claimed.

You shall segregate docurnents produced in response to this Request for Production of
Documents according to the paragraph or subparagraph to which the documents are
responsive. You shall aiso identify in writing paragraphs or sub paragraphs of this
request for which no responsive documents are produced.

Where Taxpayer is asked to identify (or state the identity of) a document, the
interrogatory calls for the document’s title and date, a brief description of the type of
document, and the identity of the person who is the present custodian of the document,

If you believe that any given document is responsive to more than one paragraph or
subparagraph of this request, you shall produce the document only in response to the
first such paragraph or subparagraph. You shall also identify in writing paragraphs or
subparagraphs of this request for which you believe that responsive documents have
been produced in response to any other paragraphs or subparagraphs of this request.

If you are asked to produce a document and such document has ceased to exist,
specify for each document: (a) the type of document; (b) the information contained
therein; (¢) the date of the document; (d) the circumstances under which such
document ceased to exist; and (e) identify each person having knowledge of the
circumstances under which the document ceased to exist and each person having
knowledge of the document's contents.

If you are asked to produce a document and you do not possess or control such
document, specify for each such document: (a) the type of document: (b) the contents
of the document; and (c) identify each person and/or entity having possession or
contro! of the document, and each person having knowledge of document's contents.

A word used in the masculine also includes the feminine and words used in the
singular form include the plural.

Unless otherwise specified, these requests call for the production of documents dated,
prepared or received during, or otherwise related to, the entire period at issue —
January 1, 2007 through and including December 31, 2007,



12. Taxpayer has a duty to seasonably supplement its responses to the Request for
Production of Documents as soon as such documents come into Taxpayer's possession
or become kriown to him. 11l Sup. Ct. Rul. 214,

13. The Department hereby requests an affidavit attesting to the complete compliance with

this First Request for Production of Documents pursuant to [llinois Supreme Court
Rule 214 and 86 1. Admin. Code Sec. 200.125(a)(3).

ITEMS TO BE PRODUCED

. Produce all documents reviewed by Petitioners, or an agent thereof, in preparation of the
Petition in the above captioned matter.

. Produce 2ll documents reviewed by Petitioners, or an agent thereof, in preparation of
Taxpayer’s Answers to Department’s First Set of Interrogatories issued in the above
captioned matter.

. Produce the Articles of Incorporation, Corporate Bylaws, and any other operating
documents of TRC Trading Inc, (FEIN: ﬁ)

Produce copies of all statements and the front & back of all checks written out of any
operating account identified in Interrogatory Number 7 of the Department’s First Set of
Interrogatories.

. Produce Form 11208 (U.S. Income Tax Return for an S Corporation) for TRC Trading
Inc. (FEIN: }, including all schedules and required attachments, for the tax
years ending December 31, 2004, 2005, 2006 and 2007, respectively. Each return should
be a signed and dated copy of the original.

Produce Form 1040 (U.S. Individual Income Tax Return), including all schedules and
required attachments, for Taxpayer for the tax years ending December 31, 2004, 2005,
2006 and 2007, respectively. Each return should be a signed and dated copy of the
original.

. Produce Form F-1120 (Florida Corporate Income/Franchise Return) for TRC Trading
inc. (FEIN | for tax years ending December 31, 2004, 2005, 2006, and 2007.

. Produce Form 5500-EZ, Annual Return of One-Participant (Owners and Their Spouses)
Retirement Plan filed for TRC Trading Inc. (FEIN: for tax years ending
December 31, 2004, 2005, 2006, and 2007.

. Produce the invoice, payment, and any supporting documentation for each deduction
claimed on TRC Trading’s U.S. 11208 for tax years ending December 31, 2004, 2005,
2006 and 2007, specifically:



10.

11.

12.

13.

[
=
L

Line 11, Rents $32,640
Line 12, Taxes & Licenses $1,867
Line 17, Pension, profit sharing, etc., plans $303,696
Line 18, Other deductions $38,520

{Accounting fees $3,960; Insurance $17,644; Lease $1,100; Legal and
Professional Fees $1,445;, Office expense 38,827, Telephone $3,544;
Annual Custody Fee $2,000)

Schedule K, Line 12d, Other deductions $145,919

{Annual custody fee $1,000; Accounting Fees $4,040; Lease $1,200;
Legal and Professional $462; Office Expense $4,072, Postage §1,486;
Dues & Subscriptions $129; Phone $3,904; Rent $32,580; IL Replacement
Tax $96,301; Miscellaneous $223; Depreciation $520)

Schedule K Line 16¢, Nondeductible Expenses 310,903

Schedule L, Line 18, Other current liabilities $303,696

o)
=
<

Schedule K, Line 12d, Other deductions $59,361

(Rent $39,816; Telephone $4,468; Accounting $13,267; Legal &
Professional $269; Office Lease $1,200; Dues & Subscriptions $130;
Office Expenses $211)

Schedule X, Line 16¢, Nondeductible Expenses $11,309

Schedule K, Line 12d, Other deductions 381,178
(Rent $35,400; Telephone $4,690; Postage $1,679; Legal & Professional
$233; Office Lease $1,100; Dues & Subscriptions $189; Office Expenses
$3,935; State Replacement Taxes $30, 959; Section 179 Expense $2,993)
Schedule K, Line 16¢, Nondeductible Expenses 313,136
Schedule L, Line 18, Other current liabilities $30,959

Produce the depreciation schedule of TRC Trading Inc. (FEIN: 36-3372339) for tax years
ending December 31, 2004, 2005, 2006 and 2607.

Produce the invoice and payment documentation for expenses claimed on TRC Trading
Inc.’s U.S. 11208, Schedule M-1, Line 3b for tax years ending 2004, 2005, 2006, and
2007.

Produce Tyler Cain’s Form W-2 and Form 1099 from TRC Trading Inc. for tax years
ending 2004, 2005, 2006 and 2007,

Produce each Shareholder’s basis schedule for each shareholder of TRC Trading Inc.
The basis schedule should begin with the shareholder’s capital contribution and show all



transactions occurring thereafier up to and including transactions dated December 31,
2007.

14. Identify and produce each document and communication that related to TRC Trading
Inc.’s sale of any stock in 2007,

15. Produce all documents you intend to introduce as evidence in support of a motion, at an
evidentiary hearing, or trial in this matter.

Respectfully Submitted,

One of the Depamnen 3 Attorneys
Jennifer Kieffer

Rebecca L. Kutekowskis

Special Assistant Attorneys General
Administrative Hearings Division
Ilinois Department of Revenue
Administrative Hearings Division

100 West Randolph Street, Level 7-900
Chicago, [llinois 60601

(312) 814-1533

(312) 814-3318
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ILLINOIS INDEPENDENT TAX TRIBUNAL

TYLER R. and TALBOT DEBUTTS )
CAIN, )
Petitioners, )

)

v. ) No. 15-TT-63

)

THE ILLINOIS DEPARTMENT OF )
REVENUE, )
Respondent. }

DEPARTMIENT'S FIRST SET OF INTERROGATORIES

The Department of Revenue, State of [llinois ("Department"), pursuant to illinois

Supreme Ceourt Rules 201 and 213, requests Petitioners, Tyler R. Cain and Talbot Debutts
Cain, (“Taxpayer”) respond to the following interrogatories in writing and under oath

within

twenty-eight (28) days from the date of this request at the offices of the

Department, 100 West Randolph Street, 7th Floor, Chicago, Illinois, ¢0601.

DEFINITIONS

The following terms used herein, whether or not a parenthetical reference to the
definition number follows the term, shall have the meaning defined below,

1.

“State the basis” for a claim or contention means to describe chronologically each
and every fact, action or occurrence that relates to the particular claim or
contention. In describing each such fact, action or occurrence: (a) do so in
dccordance with the definitions set forth herein; (b) identify each person, as
defined herein, having knowledge of the fact, action or occurrence; (c) identify
each document and communication, as those terms are defined herein, that refers
or refates to the fact, action or ccomrence; and (d)Y identify the source from which
the information set forth in your response was obtained including the identity of
all persons and documents which you consulted in preparing your response.

“Identify the person{s)” or “identify the individual(s)” means to state the full
name of cach person, his/her/its present or last known home and business
addresses and telephone numbers, and 1f an individuai, his/her current employer,
job title and responsibilities.

“Identity each document” shall mean to provide, (a) the identity of each person
who wrote, signed, initialed, dictated, authorized or otherwise participated in any
way in the creation of the document, (b) the identity of each person who directed
preparation of the documents, (¢) the {dentity of cach addressee or recipient of the
document {(e.g., memorandum or letter), (d) the date of the document, and (e) the
present location of the original.



&,

“Identify each communication” means to describe any oral or written exchange of
words, thoughts or ideas to another person(s) whether person-to-person, in group,
by telephone, telex or any other process, clectronic, mechanical otherwise. In
describing communications, {a) identify all persons present when the
comumunication was spoken, heard, written or read, (b) identify the form of
comimunication (written, oral, in person, electronic means), {c) state the date of
the communication, and (d} identify all documents that refer or relate to the
communication.

“Document” means all original written, recorded, graphic matters or databases
(see Par. 35 infra.) whatsoever and all copies thereof, including, but not limited
to, papers, Dbooks, records, letters, tangible things, -comespondence,
communications, telegrams, cables, messages (TWX, telex, cablegrams,
mailgrams or other types), memoranda, notes, drafts, notations, workpapers,
worksheets, transcripts, minutes, meeting schedules, attendance lists, reports, and
recordings of telephone or other conversations, or of interviews, conferences,
other meetings, affidavits, statements, summaries, opinions, reports, studies,
surveys, forecasts, analysis, evaluations, contracts, a agreements, proposals,
jottings, agendas, bulletins, notices, announcements, advertisements, instructions,
charts, manuals brochures, publications, pamphlets, schedules, journals, statistrcal
records, desk calendars, appointment books, expense reports, time cards, time
records, diaries, work assignments, job descriptions, lists, tabulations, recordings
(tape, disc, card, belt, fiche, wirs, databases, computer program or any other
types), computer printouts, data processing program library, data processing input
and output, microfilm, books of accounts, records and invoices reflecting business
operations, interoffice and/or interdepartmental communications, price lists,
ledgers, photographs, photographic negatives, photographic slides and
transparencies, pictures, drawings, sketches, graphs, maps, motion pictures, video
recordings, models, local and long distance telephone records, all records kept by
electronic (e.g., databases), photographic, magnetic or mechanical means, or any
other device or instrument from which information can be perceived or which is
used to memorialize hurnan though speech or action. Identify and produce copies
of the same document only if the original or copies contain some material,
handwritten or otherwise, that is to on other copies or the original, or if they
contain attachments, enclosures or documents referred to in any document
produced pursuant to this Request. If any tape, disc, card, belt, fiche, wire or
other electronic, mechanical recording, transcript of computer program is
produced, also produce such documents as are necessary for the decoding, playing
back, printing out, interpretation of, or any other documents which are necessary
to convert such information into a readable, useful and/or useable format,

“Refer” or “relate” means, in addition to their customary and usual meaning
discuss or discussing, reflect or reflecting assess or assessing, record or recording,
mentioning, summarizing and/cr touching upon.

“Person™ means any natural person, a trust, estate, partnership, association, firm,
company, joint venture, corporation, limited liability company, lessee, leaser,
licensee, franchisee, fiduciary or other entity.

*And/or” shall be construed conjunctively and disjunctively so as to require the
broadest response to the particular interrogatory.



17.

18.

19.

20.

21

22.

24.

"Business operafions" mean anything relating to a company's day-to-day activities
and includes manufacturing operations, ¢.g., ruming plants/mills that operate
around-the-clock, selling a distinct set of products or services, serving a specific
group of customers, and competing with a well-defined group of competitors.

“Expense” is used in the same context as in Section 162(a) of the Code allows a
deduction for "ordinary and necessary expenses” incurred in carrying on & trade or
business. To be deductible under Section 162(a), an expense must have a
proximate and direct relationship to the taxpayer's trade or business. See, ¢.g.,
Kornhauser v. United States, 276 U.S. 145, 153 (1928); Fred W. Amend Co. v.
Cormmissioner, 454 F.2d 399, 402 (7th Cir. 1971); Coughlin v. Commissioner,
203 F.2d 307, 308-309 (2d Cir. 1953).

"Exert infiuence" means bringing about a particular result; controlling power
based upon a particular type of relationship {Webster's Dictionary, 1913, p. 760).

"Course of action" is a means or method by which a particular objective may be
achieved.

"Agent” means one who by mutual consent, acts for the benefit of another; one
authorized by a party to act in that party's behalf. Gifis Law Dictionary (1975), p.
"Affiliate" means an entity which, directly or indireetly, through one or more
intermediaries, controls, is confrolled by, or is under common control with; isina
partnership or joint venfure relationship with; or is a co-shareholder of a
corporation, a co-member of a limited Hability company, or co-partner in a {imited
liability partnership with the entity.

"Affiliate" means an entity which, directly or indirectly, through one or more
intermediaries, controls, is contrelled by, or is under common control with; isina
partnership or joint venture relationship with; or i3 a co-shareholder of a
corporation, a co-member of a limited liability company, or co-partner in a limited
liability partnership with the entity.

. “Advertising services” includes, but is not limited to activities one engages in to

communicate with customers and potential customers. Such activities include,
but are not limited to, the agency(ics) used to create TV, radio or print ads, the
agency(ies) used to purchase TV, radio, or print ad space or time, direct marketing
campaigns (via both U.S. mail and emails) and social media {e.g., Facebook,
Twitter, ete.). The term “print ad” includes newspapers, magazines, ad circulars,

billboards, Internet, email, sponsorships, and placards and signage at sporting

events, concerts or similar events. “Advertising services” also includes the
exercise of review or approval of a subsidiary’s advertising.

“Marketing services” includes, but is not limited to, the activities one engages in
to make customers aware of its products and to convince consurmers to shop and
purchase at it over its competitors. These activities include communicating the
value of a product or service to customers, market analysis, market research,
merchandising, packaging, store displays, promotional materials, category
management, shelf layouts, store layouts, website design, email and direct
marketing campaigns, and promotional written and electronic materials.



25. “Cash management” services/systems includes, but are not limited to making
loans, guaranteeing and co-signing loans, the issuance, repayment and repurchase
of short-termn and long-term debt, paying bills, writing checks, disbursement of
funds, collecting receivables, preparing payroll, maintaining centratized banking
accounts, investing, “sweeping” accounts, providing capital, funding acquisitions,
transfers of cash into a central account, and the use of a concentration or central
account to transfer funds between subsidiaries or other affiliated entities,

26. “Research and development services,” includes, but is not limited to the use of
research and development facilities and the providing of information regarding
formulations, engineering, creating, and prototyping, product and packaging
design, marketing techniques, creating and devising computer programs,
architecture, quality control and trouble-shooting.

27. “Legal services” includes, but are not limited to the approval and review of
contracts, intellectual property, advice or consultation regarding federal, state and
local tax laws, personnel and human resource matters, real estate transactions,
collections, participation in negotiations, and use of common outside legal
counsel.

28. “Accounting services” includes, but is not limited to the preparation of federal,
state and local tax returns, creation of annuval, quarterly or monthly financial
statements, performance of the internal audit function with respect to all affiliated
entities, maintenance of books and records of subsidiary, and regular reporting of
operating results to parent by affiliates, divisions, or subsidiaries.

29. “Employee benefits” includes, but is not limited to retirement plans, pension
plans, welfare benefit plans, or other qualified plans, health msurance, life
insurance, stock option plans or other non-qualified plans, worker’s
cornpensation, tuition reimbursement plan, and commuter benefits.

30. “Tax Years at Issue” means the period beginning January 1, 2004 through and
including December 31, 2007. If no timeé period is specified in a interrogatory,
you are to assume that this period applies.

31. “Taxpayer” means Tyler R. Cain and Talbot Debutts Cain,

32. “TRC Trading” means TRC Trading Inc. {FE_TN:-).

INTERROGATORIES

1. Identify each person, (refer to Definition 2.) who provided information in answering
these inferropatories. Identify each inferrogatory or part thereof, for which each person
provided information.

ANSWER:



2. Pursuant to lilinois Supreme Court Rule 213(f) as amended, provide the name and
address of each witness both lay and expert who will testify at an evidentiary hearing and
all other information required for each witness.

ANSWER:

3.  Briefly describe the business operations (Definition No. 17) of TRC Trading, Inc.

ANSWER:

4. [dentify the address/principal place of business of TRC Trading, Inc. and the
length of time the principal place of business has been at that address.

ANSWER:

5. [dentify each and every capital contribution made to TRC Trading, Inec.
ANSWER:

6. Identify each person (Definition No. 2} asseciated with TRC Trading, Inc. who is
most famaliar with its business operations,

ANSWER:

7. Identify each financial institution and/or bank account (i.e. Northemm Trust,
Goldman Sachs, etc.) used by TRC Trading, nc.

ANSWER:

8. Identify each person (Definition No. 2) authorized to distribute money from any
account identified in Interrogatory No. 7.

ANSWER:

9. Identify each person (Definition No. 2} charged with the financial operations
(Definition No. 13) of TRC Trading, Inc.



ANSWER:

10. Identify each person {Definition No. 2) responsible for preparing and filing any
refurns (U.S. 11208, 1. 1120 ST, etc.) for TRC Trading, Inc.’s 2004 through 2007,

ANSWER:

11. Identify where any and all documents of TRC Trading Inc. were located from
2004 through and including 2007.

ANSWER:

12.  Identify where any and all of TRC Trading Inc.’s business operations meetings
were held from 2004 through and including 2007.

ANSWER:

13. Identify where any and all of TRC Trading Inc.’s advisors (i.e. bankers,
accountants, lawyers, etc.) were located from 2004 through and including 2007,

ANSWER:

14. Identify the location of any and all depreciable assets identified on TRC Trading
Inc.’s U.S. 1120 8, Schedule L Line 10(a).

ANSWER:

15. Identify all documents and persons who can explain the medical msurance
expense taken by TRC Trading, Inc. on iis U.S, 1120 S, Schedule K, Line 16¢.

ANSWER:

16. Identify the physical location of the stock that was sold on November 27, 2007, as
identified on U.S. 1129 S, Scheduale D, Part II, Line 7.

ANSWER:

Jennifer Kieffer

Rebecca L. Kulekowskis

Special Assistant Attomeys General
Administrative Hearings Division
Nllinois Department of Revenue
Administrative Hearings Division

100 West Randolph Street, Level 7-5G0
Chicago, Hlinois 60601

(312) 814-1533

{(312) 814-3318
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In The Matter Of:

Tyler Cain vs.
lllinois Department of Revenue

Robert M. Jacobson
February 17, 2009

Wichmann Klawitter Reporting, Lid.
79 W Monroe St.
Suite 925
Chicago, IL 600603

Original File Jacobson021709.txt
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10 DEPARTMENT OF REVENUE, the } 19
11 ILLINOLS DEPARTMENT OF REVENUE,) 11
12 apd JUDITE BRAR TOPINKA, in her) 12 EXEIBITS
13 official capacity as STATE } 13 Nur-IBER PAGE
14 TREASURER OF THE STATE OF } 14 )
115 Inirwozs, ) 15 Deposition Exhibit No. 1 10
16 Defendants. } 16 Deposition Exhibit Fo. 2 12
17 The deposition of ROBERT M. JACOBSON, called as z |17
18 witness For examination, taken pursuant to the provisions of | 1B
19 +he Code of Civil Procedurs and the Rules of the Supreme |19
20 Court of the State of Illinois pertaining to the taking of |20
21 depesitions for the purpose of discovery, taken before |21
29 Daniel M. Priscd, & Certified Shorthand Reporter of the |22
23 gstate of Illinois, at 100 W. Randolph Street, 13th Floor, 23
24 Chicago, Illindis, on the 17th day of February, A.D. 2009. 24
Page 2 Page 4
L APPEARRNCES: 1 (Witness swom.)
2 ‘ 2 ROBERT M. JACOBSON,
3 REED, SMITH, TP, 3 called as a witnass herein, having first been duly sworn,
. (10 South Wacker prive. 4 was examined and testified as follows:
> Chicage, Tllineis 60806-7507. 5 MR. COVENY: We're here on the deposition of
6 512-207-3884) . by: 5 Robert Jacobson in the matter of Tyler Cain, C-a-i-n, versus
7 Mz. Michael J. Wynne, 7 Brian Hamer and the Hlinois Depariment of Revenue, case
8 iz, Timothy E. Wieher, g number 2006 L 050986.
9 appeared on behalf of the Plaintiff; 9 EXAM!NAT[ON
1o 10 BY MR.COVENY:
11 OFFICE OF THE ATTORNEY GENERAL 11 Q. Can you state your name for the record.
12 STATE OF ILLINOIS 12 A. Robert Jacobson.
i3 (100 West Randolph Street, 13 Q. Canyou spell that?
14 Chicago, Illinois 60601, 14 A. J-a-c-0-b-s-o0-n; Robert, R-o-b-e-1-{.
15 312-814-4142), by: 15 Q. And. Mr. Jacobson, what's your occupation”
16 Mr. Michael Coveny, 16 A. I'ma CPA.
17 Mr. Mchib Husain, 17 Q. And how long have you been a CPA?
iB Assistant Attorneys General, 18 A. Since August of '87.
1g appeared on behalf of the Defendants. 12 Q. And are you acquainted with Tyler Cain?
20 20 A. Yes, lam. "
21 21 Q. And how long have you known Mr. Cain?
22 22 A. Since around '97, "98.
23 23 Q. Can you describe in general terms what type of
24 24 work you have done for him?
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A. l've done business taxreturns, starting with, |
believe, 1995, and getiing some returns amended for him
previously, and then doing personal work for him around
2004,

Q. So during the relevant time period at issue in
this case, which | believe is 1996 through 2004 tax years,
you didn't prepare his personal income tax returns?
A. 1 did not prepare his personal returns, no. Maybe
the last year in the case. | think it was 2004, Lthink,
was on your list.

Q. Can you give me a general ballpark figure of the
amount of fees that Tyler Cain has paid you for the relevant
time period?

A. Priorto 2004'?

Q. Right.

A. About $30,000 or so a year. It could fluctuate,
depending on what he needs: Much less early on.
Q. That was per year?

A. Yes.

Q. I'm going to show you a document that | received
from Tyler Cain's attorneys in response fo discovery, and
you may not be familiar with the document itself, but if you
couid take a second fo look over the document and tell me if
the contents are familiar?
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coordinate family investing to meet both growth needs and
cash flow needs.

Q. Were they set up to minimize future estate fax
exposure?

A. Part of it was the estate planning from the
attorneys, yes.

Q. Do you know what filing address most of these -
entities used?

A. 51 North Green Bay on most of the entities. I'm
not sure if TRC Trading, inc. criginally used that address
or not.

Q. |should have asked this before, but did you
prepare most of the returns or all of those returns?
A. | prepared the entity returns that you've listed.

Q. And you said the filing address for most of them
was the Lake Forest address in Hlinois?

A. Correct.

Q. Did you prepare Iliinois returns for these
entities?

A. For TRC Trading, inc. and TRC, LLC, yes. The
other ones were investment partnerships that had no Ifinois
source income.

QQ. So for those investment partnershlps do you know
if any llincis returns were prepared and filed by someone

(TR R T, ST S VR N
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A. Yes.

Q. Could you tell me basically what those entities

listed on that document are?

A. They are a list of partnerships predominantly that

own investment securities for Tyter and his family.
There is one that is an S corp that has some

investment securitias in it, and we've got listed three

years of Florida intangible returns, and that's it.

Q. Did you prepare the Florida intangible returns?

A. No, we did not:

Q. Do you know who did?

A. I'm not positive, but | believe it was Scott
Cohen. :
Q. Why were these partnerships created?

A. They were created originally for family wealth
planning and were funded by just Abbott lab stock.
Q. Can you go info a little more detail what tax
benefits, if any, did they provide at the federal income tax

level?

A. Atthe federal income tax level?

Q. Yes.

A. For the creation of the parinerships?

Q. Yes.

A. None, really. They were set up as a means to
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else?
A. Notithat | know of.
Q. Do you know when the investment partnership rules
came into effect?
A. 2004, 2005, But these are all created as Delaware
partnerships.
Q. For the entities that you did use an lllinois
address for, do you remember why you chose an linois
address?
A. Because | know that Tyler had some serious
problems with getting mail in and out of Florida, so when we
used the address, which is the address that we had started
with when we first took over the retumns, it had the -
{liinois address.

| did inquire, I think, at that time do you want
lMinois or do you want Florida, and | know we had mait
problems in Florida.
Q. Did you investigate whether these entities would
be taxable in Florida?
A. Yes. They had an attorney originally that was
doing Florida intangibles tax consulting for them.
Q. Do you remember what the result of that inquiry
was, whether or not these would have been {axable in

Florida®?

Page 5 - Page 8 (2)
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1 A. Yes. | was told by the atforneys that if's not 1 document. Do you recognize that?
2 taxable in the state of Florida. ' 2 A, Yes.
3 Q. But notwithstanding that these entities were not | 3 Q. Canyou describe what that is?
1 taxable in Florida, some of them still chose an lllinois | 4 A. That's page one of the partnership return for TLC
5 address as a filing address? - 5 Investments, L.P.
& A. Mailing address. 6 Q. Did you prepare that return?
7 Q. A mailing address? 7 A, Yes, | did.
g A. Correct s Q. And was that the initial year refurn?
3 Q. Butsome of them also filed lllincis income tax g A. Yes, it should be.
10 returns; is that correct? 10 Q. And what year was that?
11 A. TRC, LLC, | believe, filed an lllinois income tax 11 A, 2002.
12 return, because really that was created as an lllinois LLC. {12 Q. Why did you choose Hiinois for that partnership?
13 The others, | believe, were Delaware. 13 A. Well, we've only used [Hinois as a mailing
ia TRC Tradmg, Inc. was ongmal[y formed as an |12 address for all of them, the same mailing address.
15 lllinois corporation. And TRC Trading, Inc., beinga |15 Q. So eventhough Tyler Cain has allegedly changed
16 corporation, did not follow the investiment partnership |16 his address to Florida in 1996, or as of 1996, you siill
17 rules, so it had no choice but fo file in lHinois. 17 chose an lllinois address for that entity in 20027
18 Q. So most of the so-called "investment partnerships” (18 A. Ali mailing, which is not uncommon for us fo gat
1s did not file lllinois income fax returns? 19 mail in Illinois for clients. Some have even used our firm
20 A. Correct. 20 mailing address.
121 Q. Do you know how much approximate lliinois income |21 Q. Let me ask you a question or two about TRC
22 tax would have been paid by any of the entities for the ones |22 Trading. You mentioned that entity before.
22 that did file during the relevant period? 23 MR. WYNNE: Are you marking this as an exhibit?
24 A. You mean calculated tax? 24 MR. COVENY: Yes, | am. | keep forgetting. ;
Page 10 Page 12
1 Q. Just a ballpark figure of the fotal income fax 1 That's Exhibif 2.
2 they would have paid to the State of lllinois from 1896 - | 2 (WHEREUPON, Deposition
2 A. No. 3 Exhibit No. 2 was
4 Q. - you don't have that? 4 marked for identification.)
5 A. No. 5 BY MR. COVENY:
6 Q. Do you know if any of the partnerships were 6 Q. Mr. Jacobson, before you mentioned an entity
7 created or formed after 18967 7 called TRC Trading, Inc., which you said was an
8 A. Yes. g S corperation.
s  MR. COVENY: | wanted to enter that as an exhibit. | ¢ A. Yes.
10 Mark that as Exhibit 1. 10 Q. Did you prepare that entity's income tax returns?
11 . (WHEREUPON, Deposition 11 A. No, | did not. ‘
12 Exhibit No. T was 12 Q. Areyou familiar with that entity?
13 marked for identification.) 13 A, Yes.
14 MR. WYNNE: If | may, for the record, the 14 Q. Do you recall why it was created as an S
15 guestions just now have been with regard to Exhibit 1, which {15 corporation?
16 you are now done with? 16 A. CQriginally?
17 MR. COVENY: Correct. Well, | may not be done |17 Q. Yes.
18 with it, but 1 will try to refer to which exhibit I'm 18 A. No. | believe it was Grlgmaliy where he did all
19 referring to. 19 of his active trading when he held a seat on one of the
zo0  BY MR. COVENY: 20 exchanges.
21 Q. Butwhen | say "generally the partnerships,” 21 Q. Isthat entity similar to the partnerships in
22 that's what 'm referring to, the entities on that list. 22 terms of its types of income that it receives?
23 A. Yes. 23 A. Originally or -
24 Q. I'm going to show you the first page of that 24 Q. Well. excuse me, during the relevant period, which

s1omgrini Wichmann Klawitter Reporting, Ltd.
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Page 13
was 1996 to 2004.
A. The income was similar, yes.
Q. And could you tell me what types of income that
would have been?
A. It would have been interest dividends, capital
gains.
Q. And that was the stmilar or the same type of
income that the partnerships listed in Exhibit 1 received?
A. Yes.
Q. Do you know if Tyler Cain performed any personal

services for the TRC Trading S corporation during the
relevant time period?

A. No. Do you mean was there any actual activity
going on for services, hke to an outsider or management
fees? |don't understand the question.

Q. Was he freated as an employee of TRC Trading? In
other words, did he receive 2 W-27

A. He did for a period of time in there. He issued
himself a W-2 and paid payroli taxes for the same thing he
had always just been paying.

L 0 1 U o N
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A. 1don't believe he did, because he had hired a
Florida intangibles attorney to do some Florida intangibies
planning, and there were periods of fime where we had fo
deal with some of the Florida law throughout the time frame
before | started doing his 1040 work.
(. Do you know why he stopped filing?
A. Well, | believe he had gotten all of the assets in-
a manner that Florida said you are not taxed on, for
example, limited partnership interests and trusts.
Q. . Did you ever advise Mr. Cain on obtaining a
Florida residency?
A. No. By the time | started working directly with
Tyler, he was already a Florida resident.
Q. Okay. When you prepared returns for Tyler, did
you generally send them to Florida for his signature or to
Hiinois?
A. Depending on when the returns were finished, but
it would depend on where he was.

Maost of the time | would contact him throughout
tax season, 'm working thh him in Flonda If he happened

Page 13 - Page 16 (4)

21 Q. Were there any other employees of TRC Tradmg?- 21 to be in town, here.
22 A. No. 22 Q. Would that be April or March, March or April,
23 Q. Do you know whether or not TRC Trading had a |23 generally?
24 pension or profit sharing plan? : 24 A. No.
Page 14 Page 16
1 A, ltdid. 1 Q. February? ‘
2 Q. And do you know what type of plan it was? 2z A. No. I'mworking with him throughout the year.
3 A. A defined benefit plan, | believe. 3 But most of his tax returns, at least for several years,
4 Q. And do you know who the pamclpants were? 4 can't be filed until October.
5 A, Asfaras | know, only Tyler. 5 Q. So when you said "tax returns," you weren't
6 Q. Did you prepare any of the returns for the defined | 6 referring fo tax season. You were referring to October?
7 benefit pension plan? 7 A. Signing the tax returns during the season tfogeta
g A. No, | did not. s lot of the numbers and get stuff prepared, which the period
9 Q. Do you know who did? 5 is probably starting with the planning in October, all the
10 A. It's a pension and profit sharing expert, not my 10 way through May-ish.
11 area of expertise. 11 And then we're.waiting on last minute information.
12 Q. Did TRC Trading, Inc., the S corporation, pay 12 And then again September, October, predominantly, I'm
13 rent? Do you know? 13 working with him out of Florida.
14 A, If has a shared office space. | don't know if 12 MR. COVENY: Mike”
15 it's on a lease of not. ' 15  MR. WYNNE: Yes.
16 Q. Would that have been for the 3 Market Square 16  EXAMINATION
17 address? 17 BY MR. WYNNE:
18 A, Yes. 18 Q. What kind of clients do you generally advise in
15 Q. You said earlier that you did not prepare the 19 your practice?
20 intangible Florida property tax refums for Tyler? 20 A. Any high net worth individuals and their entities.
21 A. Correct. 21 Q. Could you give us a sense of who your top five
22 Q. Do you know whether Tyler filed those intangible |22 clients are?
23 property tax returns for the entire period, refevant period |23 A. Who?
24 in this matter? 22 Q. Well, not specifically by name, but the type of

Wichmann Klawitter Reporting, Ltd.
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work you do for them.

A. 11 handle ali of their partnership refurns.

Il handle as much as going down to the family office
services including bill paying, will handle making sure all
types of returns get filed.

Q. Are these individuals?

A Individuais and their entities, predominantly
individuals, but it could be their businesses.

Q. Are these lllinois resident individuals to your
knowledge?

A. No. Of my top five clients, they're probably - |
believe every one of them is out of state.

I've got two in New York, two in Florida, one in
D.C., one in California, so my praotiée is across country.
Q. When you said some of your clients use your
office's addresses for tax returns, are these some of those
clients?

A. Yes. Mostof them WI]I use either our office
address or a P.0. Box so the tax information will come
directly io us.

Q. Had you considered them to be lilinois residents
because they use your address?

A. No.

Q. In your experience does it matter o your clients

W xR

[
[w]

11
12
iz
14

15

17
18

20
21
22
23

Page 19

that he could have had if he was going to use the home

office out of Florida is in Hlinois.

Q. And to your understanding the address for TRC

Trading, just the Market Square address, is that the same

address that TRC Trading has used for all of the refurns

you've reviewed?

A. Asfar as | remember, yes.

Q. And to your understanding TRC Trading was the S

corp he had when he had a seat on the exchange here?

A. Yes, that's correct.

Q. Now, you also said that he was paid a szlary by

TRC Trading?

A. Correct

Q. Do you know whether or not that salary continued

to be paid?

A. No. The salary stopped.

Q. And why was that, do you know?

A. Well, it appeared that he kept paying the salary

because that's what he always did and he thought he had to.

He was incurring payroll taxes on it. But he thought he

always had to pay himself a salary. B
When | fold him back in '02, this was before |

started working on his personal return, and | believe my

conversation was with the other accountant, | said, Why are
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whether you are in lilinois or in another state?

A. No. It has no relevance. 1 don't think | have
ever lost a client because they've moved out of state.
Q. With regard fo the Florida intangibles tax, do you
have a general knowledge of when that tax applies?
A. Yes.

Q. Isita correct statement to your understanding
that you wouid only pay that tax if you were a Flarida
resident?

A. Correct.

Q. With regard to TRC Trading, Inc., you didn't
prepare the returns? -

A. Correct

Q. But you've seen the returns?

A. Correct.

Q. And you understand there's a rent deduction, rent
expense shown on there?

A. Yes, correct.

Q. Are there any limitations on when an S corporation
can deduct rent?

A. Yes. In Tyler's case he has a home office, a
separate structure, from what i understand, in Florida, but
he cannot rent — under IRS rules, you cannot pay yourself
rent in an S corporation to a home office. So the only rent
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you continuing to issue payroll? All he is doing is lending
his company money to tumnaround and pay him. And they -
realized that they should be putting a stop to it. There
was no purpose fo be issuing payroll.

Q. You're familiar with the defined benefit plan
deduction the S corp was taking?

A. Yes.

Q. Do you know if that continued?

A. It continued through '03 or '04. | believe it was
'04.

Q. Do you know the reasons why it stopped?
A. Yes. | consulted with him, and 1 don't know
whether the prior accountant just left or whether | was
working with him on if. There was no reason to keep that
liability going. There was no business going on anymore,
that it should be closed, and they closed it
Q. When you reviewed the returns of TRC Trading,
Inc., did you get a sense of the trading activity that the
entity conducted?
A. Yes. ltwas minimal amounts of trading.

For example, there may only be from '99, when |
looked through the returns, from '8 through 2004, b think
the highest number of sales of stock was ten for the whoie

year.

g ) Wichmann Klawitter Reporting, Ltd.
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1 Before that | didn't have a copy of the Schedule D | 1 Q. By Mr. Cain?
2 to tell you, but there was not active trading going on. | 2 A. By Mr. Cain and some of his trusts.
3 Q. And to your knowledge TRC Trading has nevertraded | 3 Q. Were any of these entities, the partnership
a4 for anybody other than Mr. Cain's accounts? 4 entities, created on the advice of Florida counsel to your
5 A, That's correct. 5 knowledge?
6 Q. The type of income TRC Trading, you stated, was | 6 A. Yes.
7 interest dividends and capital gains? 7 Q. Do you know which ones?
g A. TRC Trading, Inc.? g A. |believe TRC, LLC. TRC Investments, LLC was
9 Q. Yes. 9 created on the advice of both Florida as estate planning
10 A. Correct.- 10 advisers.
11 Q. You began advising Mr. Cain on his personal taxes |12 Q. In your dealings with Mr. Cain, how does he
12 in 2004; is that right? 12 normally contact you?
13 A. That sounds correct. 13 A. Phone and e-mail.
14 Q. To your knowledge was there a reason why lllinois |14 Q. s that communication exclusively from Florida?
15 nonresident returns weté not filed for Mr. Cain? 15 A. No. He can call me or phone me or &- -mail from
16 A. |don't believe he would have had any Hlinois 16 anywherein the world.
17 source business income. 17 Q. Do you know him to travel frequently?
18 The only liinois source -- any kind of income or 1g A. Yes. He travels quite extensively.
19 loss, was the loss being generated by TRC Trading, Inc. So {18 Q. For your purposes of rendering the services to
20 more than likely the prior accountant said, | don't need to |20 him, does it matter to you where he is focated?
21 file an lllinois return just to file for a loss. There's no - |21 A. No, absolutely not. | have a client who is in
22 NOL provisions in lifinois to carry it forward or do 22 Hong Kong. | handle all of his work. | don't befieve we
23 anything with it. - 23 ever met face to face.
24 Q. By "NOL" you mean net operating loss?. - 2z MR.WYNNE: [ don't have any further questions.
Page 22 Page 24
1 A. Correct, net operating loss. 1 MR. COVENY: | have one.
2 Q. With regard to the partnerships, would thatbe — | 2 FURTHER EXAMINATION
3 let me ask you how many parinerships we have. 3 BY MR. COVENY:
4 We have TRC One Investments? 4 Q. Mr. Jacobson, do you have any idea of the amount
5 A. Correct. 5 of pension deductions that TRC Trading would have taken
s Q. Whatis that entity about? & approximately during the relevant ‘96 to 2004 period?
7 A. TRC One was originally formed with just Abbottlab | 7 A. Intotal?
8 stock. Through my meetings with Tyler and discussions with | 8 Q. In fotal, or maybe if you could give me an average
9 Tyler, we talked about how to diversify the family's 9 year.
10 holdings, that no matter how good of a stock Abbott might {10 A. | could figure it out. | would have to look
11 be, it was just simply too risky to keep so much of your |11 through all the prior returns, because | know it varied
12 wealth in one security. 12 greatly.
13 So throughout with TRC One as the beginning point 113 [t ballooned in 2002 - 2001, '02, '03 and '04.
14 in a lot of this, everything we starfed doing, and fwould |14 When the market dropped, | think that's probably what caused
15 say after Enron happened is when there was a little more |15 the increase.
16 urgency to it, we diversified stock, and that's where TRC |16 MR. WYNNE: | have a couple follow-ups.
17 One came info. 17 FURTHER EXAMINATION
18 Q. inlooking into this, did you identify the origin 18 BY MR. WYNNE:
19 of the Abbott stock holdings? 19 Q. You were asked in your earlier testimony by
20 A. | don't remember whether it was inheritance or 20 Mr, Coveny whether you knew the approximate amount of tax
21 gift, but it was originally from family. 21 that would have been paid to lliinois if the parinership
22 Q. But you know then it was not acquired by — 22 entities had filed, and | believe you responded no.
23 A. It was not purchased. it was not purchased inthe |23 The reason why they wouid not have filed before
24 24 2004 would have been what?

entity. It was originally contributed to the entity.

Page 21 - Page 24 {6)
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1 A. They were Delaware partnershijps with no business * w Tgﬁoﬁéiﬁépﬁi%f‘éu%“"_cﬁ% g%n;g%(')NILLINOIS
2 connection io the state of lilinois. 2 TAX AND MISCELLANEOUS REMEDIES SECTICH
s Q. And after 2004 you made reference to investment 3 THLER CMN. o aintise, )
4 partnerships. What is your understanding of the 4 BRIAN HAMER, in his official § No. 2006 L 050988
5 requirements of investment partnership after 20047 5 capacity as DIRECIOR, Toivoss ]
s A. Investment partnerships for llfinois, defining 6 ILLINOIS DM s in not)
7 investment partnerships? 7 official capacity as STME
s Q. Right, yes. . B TLLINOIS, | dents. )
o A. The question originally, | believe, was asked was 8
10 when i use the term “investment partnership,” it's also 2 10 1 hereby certify that T have read the fowegolnd
11 federal concept. 11 transcript of my deposition given at the time and place
12 Q. With reference to illinois and the statutory 12 aforesaid, consisting of Pages 1 to 26, inclusive, and @ do
13 change you referenced in 2004, what is your understanding-of 13 again subscribe and make oath that the sape is a true,
14 that?. ) 14 correct and complete transcript of my deposition so given as
15 A. Starting in 2004 it was in the statute that if you 15 aforessid, dnd includes changes, if any, so made by me.
16 have a partnership that only has portfolio-type assets, |16
17 stocks, bonds, tradeable securities or fiow through entities |7
18 that own those types of securities, that is no longer 18
19 required to file a tax return in the state of Ilinois. 19 Robert M. Jacobson
20 If's not subject to fax. 20
21 Q. Butforyears prior to 2004 you did not need a |aw |21 SUBSCRIBED AND SWORN TO
22 like that in order to conclude that the partnerships didn't |22 before me this day
23 have to file? ' 23 of , A.D. 2008,
24 A. Correct. That's not uncommon. 24 NWotary Public
Page 26 Page 28
1 MR, WYNNE: No further questions. 1 GTATE OF TLLINOIS )
2> MR. COVENY: | have nothing. 2 yose
3 MR. WYNNE: We don't waive it. 3 couwrt oF € 00X
4 (DEPONENT SAITH FURTHER NOT.) 4
5 5 I, DANIEL M. PRISCU, a Certified Shorthand
& 6 Reporter of said State and County
7 7 do hereby certify:
8 8
9 i 9 That previcus to the commencement of the
i0 10 examination of the witnese, the witness was duly
11 11 sworn to testify the whole truth conceraing the
12 12 matters herein;
13 13
14 14 That +the foregoing deposition transcript was
ik 15 reported stenographically by me, was thereafter
18 16 reduced to typewriting under my perscnal direction
17 17 and constitutes a true record of the testimony given
18 18 and the proceedings had;
19 i9
20 20 That the said deposition was taken before me at
21 21 the time and place: specified;
22 22 ’
23 23 That I am not a relative or employee or
24 24 atﬁorney or counsel, nor a relative or emnployee of

Wichmann Klawitter Reporting, Lid.
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such attornay or counsel for any of the parties
hereto, ner interested directly or indirectly in the
ocutcome of this achtion.

IN WITNESS WHERECF, I do hersunto set my hand
at Chicago, Illinois, this day of . 200%.

Q ~1 m ok W N R

Certified Shorthand Reporter

Certificate No. B84-003582.
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_BRIAN HAMER, in his

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT -~ LAW DIVISTION
TAX & MISCELLANEQOUS REMEDIES SECTION

Copy

i

TYLER R. CAIN and TALBOT
D. CAIN,

Plaintiffs,

-V 8- No. 2006 I. 050986

official capacity as
DIRECTOR, ILLINOIS
DEPARTMENT OF REVENUE;
THE ILLINOIS DEPARTMENT
OF REVENUE; and JUDITH
BAAR TOPINKA, in her
official capacity as
STATE TREASURER of the
State of Illinois,

F T A . - L i N

Pefenridants.

The discovery deposition of TYLER R.

CAIN, taken before MAUREEN A. WOODMAN, a

Cértified-Shorthand Reporter and Notary Public in

and for the County of Cook and State of Illinois,

pursuant to the Illinois Code of Civil Procedure

‘and the Rules of the Supreme Court thereof,

pertaining to the taking of depositions for the
purpose of discovery at 10 South Wacker Drive,
Chicage, Illinois, on December 22, 2008, at the

hour of 10:00 o'clock &.m.

-WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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PRESENT &~

REED SMITH, LLP.

BY: MR. MICHAEL J. WYNNE
10 South Wacker Drive
Chicago, Illinois 60606,

on behalf of the Plaintiffs;

OFFICE OF THE ATTORNEY GENERAL

STATE OF ITLLINOQIS

BY: MR. MICHAEL COVENY and
MR. MOHIB HUSAIN
100 West Randolph
Chicago, Illineois 60601,

on behalf of the Defendants.

"ALSO PRESENT:

Mr. Tim Wieher
Ms. Talbot Cain
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{(Witness was duly sworn.)
TYLER CAIN,
called as a witness herein, after having been
first duly sworn, was examined and testified as
follows:
MR. COVENY: This matter is the deposition

of Tyler Cain, Tyler R. Cain, taken pursuant to

_notice that was sent December 5th, 2008. The

case caption is Tyler R. Cain and Talbot D. Cain,
plaintiffs, number 06 L 050986, versus Brilan
Hamer and the Illinois Department of Revenue,

which is pending in the Circuit Court of Cook

County.
EXAMINATION
BY MR. COVENY:
Q. -Could you state your full name;
A. Tyler R. Cain.
Q. And, Mr. Cain, where were you born?
A. Evanston Hospital.

Q. Is that “in Illinois?

Al Illinois.
Q. And did you grow up in Illinois?
A.  Yes.

—-WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
-{312) 368-1228-
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Q. Did you attend high school here?

A. Yes.

Q. What high schoci1?

A Neﬁ Trier.

Q. And did you attend college -- where did
you attend college?

A  I went fTo the University Qf Arizomna 1in
Tucson for two years. Went to the University of
Madrid‘audited classes for one year in Madrid,

Spain, and came back and finished at Lake Forest

College.

Q. That's where your degree is from, Lake
Forest?

A. Yes, bachelor of arts.

0. Did you attend any graduate school?

A. No.

Q. And then éfter you gradﬁated from Lake
Forest or got your degree where did you live?

A. I lived in Chicago. We were
married -- well, I lived in Chicago.

Q. Okay. And have you up until 1895, which
I believe is the year that you stopped filing
Illinois returns and you maintain that you

switched residencies to Florida, did you

~-WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
-(312) 368-1228-
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continuously live in Illinois up until that
point?
A. No. I -- we were living in

Florida -- no, yes. Yes, we were living -- we

were living in Illinois. We were going down to

Florida a lot more and more. But, no, wé were
living in Illinois.

Q. I was élso asking was there some other
third place or location where you might have
lived?

A, No, no, no.

Q. Okay. After -—-

A, Actually can I amend that.

MR. WYNNE: Yes.

THE WITNESS: Was our house completéd in.

LMRS. CAIN: You lived in New York for six
months.

THE WITNESS: I lived in New York for s1ix
months. I went down to a training ?rogram° Then
I was iﬁ Illinois.

BY MR. COVENY:
Q. Do you remember what yeaf?
A. Tt would have been 1965 I liﬁed in‘New

York City for six months roughly. But then our

~WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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house was completed in --

MRS. CAIN: 1980.

THE WITNESS: In 1990. 1I'm sorry. I think
you said '95.

BY MR. COVENY:

Q. Right.
A. We started living in Florida full-time
in 1990. We were going down to Florida more and

more up through 1990.

Q. Okay. Would it be fair to say that you
were born and raised in Illinois?

A. Yes.

Q. After you graduated from Lake Forest

College, what was your occupation?

A. I was a stockbroker, registered-rep at
Whiteﬁeld_énd Compaﬁy which is no langer. It's
now been absorbed by Merrill Lyncﬁ? Was way
back.

Q. How long did you hold that?

A, Ten years.

Q. And then after that?

A. I went off on my own and joined the CBOE
which had Jjust started. and wasg there for, I

don't know, 15 years.

—-WICHMANN-KLAWITTER REPCRTING, LTD.-CHICAGO-
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MR. WYNNE: - That's the Chicago Board of
Options Exchange?
THE WITNESS: Chicago Board of Options

Exchange, yes.

BY MR. COVENY:

Q. - Do you have any children?
A, Yes.
g. How many?

A. Two daughters.

Q. And where do they reside?

A. One lives in Lake Bluff and one lives in -
Cincinnati.

Q. Did they —-- did they attend grade séhool

in Illinoi;?

A. Yes.

Q.':.And high school as well?

A. No, they both went away tTo Madeira,
which is in -- M-A-D-E-I-R-A, School, which is in
McLean, Virginia.

Q. What would you say your current
occupation is?

A. Retired.

Q. Was that also your occupation or status

in 1995, which was the year we'll probably

-WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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frequently refer to, 19957

A. I would say 1995 I was retired also.
Yés. |

Q. Where does most of your income come
from?

A. Dividends and interests. As a matter of

fact, all of it.
| MR. WYNNE: ‘Let me clarify. When you say
today, you are referring through the end of the
year including the notice?
MR. COVENY: Actually, I'm referring to the
presentltiﬁe., But he can answer it either way.

But I think that there is some relevance to the

present time because we've talked about this

before, the guestion of abandoning a domicile.

MRf WYNNE: In that case I will have a
continuing objection to anything for any year
after the last date, including the notice.

MR. CQOVENY: Okay.

THE WITNESS: I guess I shouldn't say all,
but a lot, most. That's fair.
BY MR. COVENY:

Q. Mr. Cain, can I ask you to take a look

at this document?

—-WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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A. Uh-~huh.

MRK,COVENY: You've seen that, haven't you,
Mikeé

MR. WYNNE: Is this something we prepared.

MR. COVENY: Yes. I've got an extra copy,

Mike. Here it is. There you go.

BY MR. COVENY:

Q. Mr. Cain, have you seen that document
before?

A. Have I seen this?

Q. Yes.

‘A.  No.

'Q. But you've had a chance to look it over

just now?

A, Quickly, ves.

Q. Would you say this document accurately
represents your partnership interests?

A. Uh-huh. Yes.

Q. Going back to that other question about
where most of your income comes from, would it be
fair to say most of your income 1s generated from
these entities in total?

A. No, it would not. Because I have

securities outside of these entities. No, it

-WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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would not.

Q. Let me follow that up with an

" observation that, you know, these entities,

partnership entities, generate interests,

dividends, as well as capital gain, so much of

that -- the capital gain which could be large
did -- could flow through these entities that you
received?

MR. WYNNE: Object. Capital gain from what?
MR. COVENY: The partnership entities had
large capital gains on their income Tax returns.

And my point is that sometimes people will only

'think of the dividends and interests because the

capital gains will show up in a different place
on the return but they are still flowing through
the partnerships. So I want to -

MR. WYNNE: Ybu are ameﬁding your guestion
to say his income was from interests, dividends
and capitail gains?

MR. COVENY: Right.

THE WITNESS: Yes.

BY MR. COVENY:
Q. Maype I'm not asking it correctly. Let

me back up.

~WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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Most of your income 4is from
interests, dividends and capital gains, one of
those three; 1s that correct?

A. That's correct. Capital gains,
iﬁterests, dividends, yes.

Q. But -=

A, Yes. I'm trying to think. Do I have
outside investments that have been a significant
factor over time, and the answer -- 1 don't know
how to answer this. But let me give you an
example. Have I sold something and had a great
big,'you know, whoop-dee-doo gain from something
that a private ——_and:the aﬁswer is nothing

significant. This would be entities where —-- and

" things outside, like a hundred shares of Abbott

Laboratories, not in these partnerships, in my
name.

Q. So you do have significant investments
outside of these partnerships?

A. I do not have -- yes, I have significant
holdings, investments, common stock.

”Q. That you would hold in your own name as

opposed to one of the partnerships? |

A. Yes.

~WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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Q. Is it fair to say that most of these
entities have an Illinois address on théir tax
returns, on their federal income ta;$£eturns?

A. I don't.

MR. WYNNE: Objection, you have got the
returns. You know what addresses are on them.

MR. COVENY: He can answer.

THE WITNESS; I don't...

BY MR. COVENY:

Q. Could you describe what most of these
partnerships do?

A. They';e family partnerships set up by
McDermott; Will & Emery over a period of time.
And what they do is, they are -for the purpose of
transferring assets from my name to our
children's name.

Q. Would it be fair to say that's —-- they
were created mostly for estate planning purposes?

A. Estate planning, yes.

Q. Among these entities is TRC IIl
Tnvestments, LP. Scratch that question.

The entity I was going to ask
about is TRC Trading, Inc. Are you aware of that

entity?

~WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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A. Yes.

Q. | Is that a parﬁnership or S corporation?
A. It is an S corporation.

Q. And are most of the other entities

partnerships?

A, The rest of the entities are

partnerships.
0. Do you know why TRC Trading was formed

as an S corporation?

A. Yes. Way back when I joined the CBOE I
incorporated as an Srcorporation. And that has
been in existence since 19 -- well, I've got it
in my -- I got the file right in my credenza. i
would guess it was formed in 19 -- in-the
mid -- call it mid 1970s.

‘Q. Does TRC Tréding do anything different
than the partnerships? Is there any other

distinction other than --

A No connection to any of the
partnerships. It was set up then. These
partnerships came long after that. It was

nothing more than to set up an 3 corporation at
the time I was sole owner. I had a couple of

employees, but I've always owned a hundred

~WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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percent of it. And it's been in existence as T
say since got te be mid '70s.

Q. Do you perform any personal services for

‘TRC Trading?

A. No.

0. Are you aware that TRC Trading was
taking deductions for contributions to your
pension plané

A. Yes. I mean -- yes.

Q. Are you aware of an entity called TRC
III Investments, LP?

A. Yes.

Q. Do you know when that was created?

A. No, but I can get that for you.

Q. I believe, according to the tax returns,
at least the ones you providéd, it was created in
2002 with an Illinois address. Do you know why

that was created with an Illincis address?

A. Estate planning.

C. I'm going to show you a
document -- could we put this in the record.
Exhibit A.

(WHEREUPON, said document

was marked as Deposition

—WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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Exhibkit A for
Identification.)

MR. WYNNE: Just for the record, Exhibit A
is what you have been questioning Mr. Cain about
and is the listing of tax returns that were
provided to you in discovery by Mr. Cain.

MR, COVENY: That's correct.

BY MR. COVENY:

Q. Do you recognize that document?

A. I'm not sure I do. When I —-- ne¢, I
don't know whether I do or whether I don't. I
don't know whether I've séen that. I might have.

T know -that -- obviously I've seen it. I've

- signed 1it.

Q. You signed the verification?
A. Yeah.
Q. For the record, it's your complaint in

the Circuit Court that was filed in protest to
the department's notices.

A. Okay.

Q. Can you turn to paragraph 38.

A, Yes.

Q. Could you read that paragraph?

A. "Tyler and Talbot purchased property at

—“WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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I : 11 nois,

in November of 2004 as an investment and is
currently for sale."

Q. So wouid it be fair to say that you
never intended to occupy that property as your
residence or a residence?

A. That would not be correct. T purchased

it té btild on it. We were going to downsize out
of our house and this -- as this project got
biggér and bigger and more expensive. We

abandoned it, the idea, and stayed in our house.

Q. So this statement as an investment --
A. Well, as an investment —- yeah, it was

an investment to build on it. But it was -- I
didn't buy it to sell it. I bought it with the
Vinteﬂt that we were going to move out of our
house and build a house. Move into a downsized
house. That did not come about. So we abandoned
plans to build and it has been for sale and now
currently off the market because there have been
zero bids on that house. Or on that property.
Zero.

Q. Just to clarify then, the property that

you purchased, and we'll call you it_

-WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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vasically replace your current house in Lake

Forest?

A. Right. Downsize.

Q. And then it was your intenf if
you —- let me back up.

Was it your intent to sell your
current house?
A. Use the proceeds to downsize. That

never even came close.

Q. Weré you registered to vote in Florida?®
A. Have been since 1995, I think. I might
.éveﬁ have that. No, I don't have my voter's card
with me.
Q._ Did you ever vote by absentee balleot?
. A. Almost always.
Q. Were you ever present in Illinois when

you voted?

A. I was present in Illinois -- yes, I
would guess I was present in Illinois when I
voted absentee. I wouldn't have been anywhere
else. I could have been. But to answer your
gquestion, vyes.

Q. Did you ever make a political

~WICHMANN-KLAWITTER REPCRTING, LTD.~-CHICAGO-
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contribution to a political candidate or office
holder from Florida or who was running for office

in Florida at any level, the local, state or

federal level?

A. _‘Yes.
Q. Do you recall who?

JA. Well, you Xknow, everybody's leaning on
me to -— for local candidates for county
commissioners. There are records around
somewhere.

Q.. I'm going to show you a document that I

believe was prepared or compiled by your
attorney.

Eefore we do that, I'd like to
attach, include in the record Exhibit B,'which_is
thé complaint for declaratory injunctive relief.

(WHEREUPON, said document
was_marked as Deposition
Exhibit B for
Identification.)
THE WITNESS: I mean I don't know. I guess
I'm in here somewhere. This is Ted Ham going
down here.

BY MR. COVENY:

~-WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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Q. Is he --

. There's names.that I -- a lot of these
names I know, but these are just frierds.

Q._ Well, I had trouble with this document
and I didnkt see‘any candidate who would
have —-- that you might have donated to who was
from Florida in this list.

'A. All right. Well, I can tell you I
have --

Q. I wasn't sure how the list is organized.

MR. WYNNE: Are you asking for this document
to be explained?

MR. COVENY: Partly, ves.

THE WITNESS: I can't explain it but I can
tell you who the people are. These are all
neighbors or friendé.

BY MR. COVENY:
Q. What I'm more interested is who the

candidates are, where they're from?

A. Well, there was a contribution I gave to
Lee Weber, my local commissioner. Lamar
Alexander.

Q. Ye was running for president, I believe,
right?

_WICHMANN-KLAWITTER REPORTING, LID.-CHICAGO-
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A. Yeah. Local candidates? Who else? 1
just -- I never really -- no, some guy will put

his arm around me and say send some money.

No -- ves, I have and I can find it. But all of
these people -- I'm looking at this thing very
quickly on -- these are all friends, neighbors.

There's Jaﬁsqn, Loulie Midera, Marge Ordway, Ralph
Glendening lives next-door, Ed Steel. I don't
know where this comes from. And I got to be in
there. If not in this list, in the next list or
the next list or the next list. Folks down in
rlorida, people who have contributed.

MR. WYNNE: This document was provided to
you, but I don't think this represents any
contributions by him. I think this is
contributions by people in Hobe Sound.

THE WITNESS: I may be in there.

MR. WYNNE: I think there are a couple of
entries where you may, which 1is maybe the reason
we provided it.

BY MR, COVENY:

Q. Let me ask a guestion. In several of

the other documents that were 1in response to the

political contributions, I saw Mark Kirk's name,

—WICHMANN-KLAWITTER REPORTING, LTD.—-CHICAGO-
-{312) 368-1228~




10
11
712
13
14
15
16
17
18
19
20
21
22
23

24

22

Andy McKenna‘s_name, they were both candidates
running for office from Iilinois.

4. Here, yeah.

Q. So that was my question, do you recall
giving a donation to any Florida-based.
candidates?

A.. I gave to McKenna. I think I gave him a
couple hundréd dollars, $500. Or Mark Kirk $500.
T tried to get away from Illinois because I'm
down there, and I don't know who leaned on me,
but Chip Brennan probably.

MRS. CAIN: You have_friends that work for
them.

THE WITNESS: Yeah, that's right.

MRS. CAIN: Children. I've given to
Iilinois, I've given to Florida, and I've given
to -- well, my greatest contribution is John
Connolly, when he was running for president, he
got one delegate. That worked out well.

BY MR. COVENY: |

Q. Can you tell me what the Tyler R. Cain
Family Foundatioh'is?

A. Family foundation that we give -- Was

set up -- again I can get you that date, guite

—WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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awhile ago, to gilve out money to charities.

Q. Okay. Do you recall how much was
originally contributed?

A, Yes. No, I don't. But I'll tell you,
“would you take an approximate nunber?

Q. Yes.

A. I would guess probably around -
_dollars. That's an approximate

number.

Q. Do you make annual contributions as
well?

Al Yes.

Q. Do you know if‘it's considered a

so-called private operating foundation?

A What's that mean?

Q. It's a term of -- some people feel it's
2 term of art, but it's a legal status under the
Internal Revenue code that I believe requires a

certain amount of distributions to be made every

year.
A. Five percent, isn't 1t?
Q. I believe that's correct.
A. I don't know what it.is. But I give at

least five percent away a year.

~-WICHMANN-KLAWITTER REPORTING, ITD.-CHICAGO-
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Q. I think that answers my question. Most
likely in that case it is.
Who are the principal beneficiaries
of the donations?
A. Well, up until maybe the last ten years
or so would have been Lake Forest Hospitail,

Children's Memorial, would be the Dbig

beneficiaries. And now the Jupiter Medical
Center in Jupiter, Florida, would be the -- well,
let me correct that. There's now that I'm on the

board of trustees at Lake Forest College, that is

" where I went to school, that is a big

beneficiary. But most o0f the -- most of the
Tllinois-related donees =-- for example, I Jjust
wrote out a check for Lake Forest Hospital which

I was on the board for years. I was chairman of

the board. And I wrote out a check for $300.

Q. From the foundation?

A. Yeah. 1In other words, annual giving I
gave $300. To try and put it in perspective.
I'm shifting money that was given here over the
years down to Florida.

Q. How does that amount compare tc what you

gave to the Jupiter Medical Center, de you know?

—WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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A. I've got a pledge of - to the

Jupiter Medical Center outstanding. I gave them
about five or six years ago -to‘ the
Jupiter Medical Clinic, which is a small
two-doctor operation which I'm on the board of

also.

I'm on the board of Jupiter Medical
Foﬁhdation which is the money railsing arm of the
Jupiter Hospital. I'm on that board and I give
-- and to put it, it's two doctors, two nurses, a

receptionist, but it's right there serving a

small group of people and I give that-.

C. Okay. Again, from the foundation?
" B. Again, from the foundation.
Q0. If I can show you this statement, or

document, excuse me.

A. Yeah, that is a wedding. This éhing
with the brackets around it --

Q.- Well, actually you do recognize the
document?

A. Yeah, I know, I got this.

Q. If you can turn to the very last page
which I think actually is a different document.

I stapled it together.

~WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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A. Yeah, it is. Last page?

Q. Yes.
Al Ckay.
Q. And this one, the document that appears

to be a list of your clubs in Illinois and

"Florida as well as outside.

A. Correct.
Q. I have only one specific question, and
that is on the list of Illinois clubs, which was

specifically The Shore Acres for the year 20065

you were showing almost- in fees or dues,

correct?
Again, this is from the last page,
which is the —— the summary page.

A. Ckay.

Q. But the invoice, the first three pages
show a balance of —-- like a current‘balance, and
this invoice is dated 6/30/05 of [N

A. Correct. That's a wedding that we
sponsored and I was reimbursed. So I'm comparing

apples and apples. That would be apples and

oranges, because that _ and

T - o vedding we did for Ron and

Randy. Ne, 1t was the Grays.

—~WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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MRS. CAIN: I don't know.

THE WITNESS: They werén‘t members. They
had a daughter that -— the son, they live in
Greenwich. Friends of ours came out here and
needed a place to have their reception after the
wedding, and we =-- that's that number here.

So 1t shows a.spike up and is
inconsistent with the back page; but I back that
out because 1t was a...

BY MR. COVENY:

Q. So the -figure -

connected to that wedding.
So if you back that out it will

come up with this number-on the back page.

0. You didn't reaily speﬁd —-=

A. No, I didn't. I turned -- they charged
me. I gave them the bill and they gave me the
money.

Q. That's fair enocugh.

MR. WYNNE: Are ycu marking these exhibits?

MR. COVENY: Yes, we can mark that Exhibit

(WHEREUPON, said document

-WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGC-
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was marked as Deposition
Exhibit C for
Identification.)
And it is a statement of country-
club dues.
MR. WYNNE: And the last page of the exhibit
is a summary of all clubs. |
MR. COVENY: Thanks.
BY MR. COVENY:
Q. The next document I'd like to show you-

is that one.

A. ‘This is -- I did this. And I
don't -- that is approximate. It
isn't -- there's Illinois, 1996, 159, I think.

Okay. But they're very close.

Q. Okay. My question was, as far as your
methodology in counting your days, do you recall
whether you would count an Illinois day that
you -- as one Illinois day that you traveled from
Tllinois and flew to Florida?

A, Let's say I went to Florida on Sunday.

"I think -- I think I might have counted -- T

remember thinking about that. I remember

thinking maybe I -—- maybe I counted one day and

~-WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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took therday coming bkack off. But I didn't go.

I left Oﬁ“Sunday and I was in Florida starting
Monday. I would have taken the date, date that I
left, and I think I would -- when I came back
let's say I left in October which was ocur pattern
for the past ten yéars, leave towards the end of
October and come back around the 10th of
December, stay until the Z26th or 27th, and then
go back down until May. And I -—-

Q. So you tried to account for double
counting or whatever?

A. I know I thought about it. I know I
thought about it. So I would guess that‘I
dropped -- included one day, dropped one day. SO
maybe those are —--

0. Okay. What I was asking, because some.
people will count the day they would leave from
Florida to Illinois a day each.

A. Yeah, I think I cut it in half.

Q. Okay. With respect to your Lake Forest
house --

MR. WYNNE: Marking this?

MR. COVENY: Yes. Sorry. Thank you.

This is Exhibit D and it's a list

—WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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of days in each state.
(WHEREUPON, said document
"was marked as Deposition
Exhibit D for
Identification.)
BY MR. COVENY:
Q. With respect to the Lake Forest hoﬁse,
did you claim the homestead exemption on your
real estate taxes do you know?
A. I'm going to have to defer to Mike on
that.
MR. WYNNE: We provided you with{a'féspOnsé'
in in£errogatories I believe to that:'- o
MR. COVENY: Okay.
BY MR. COVENY:
Q. Do ybu recall where the real estate tax
bill for your Florida house 1is sent?
A. Yeah, mugt be sent to my house -- yeah,
sent to my house in Florida.
MR. COVENY: Can we take a break for a
second?
MR. WYNNE: Sure.
(Recess.)

BY MR. COVENY:

~-WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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Q. Mr. Cain, I'm going to show you a

document there.

A. Yes.
Q. Have you seen that before?
A. ‘T have seen this before, but my wife

goes to these meetings and I get copied on them.

I was present at this one, I guess. I don't
know. Very rarely am I present at these
meetings. This is all my wife going over and

meeting with the contractor, the foreman, and

just going over weekly stuff to do at the house,

you know, to stay on top of it all. I have been
to a couple of these meetings. Talbot goes to

95 percent cf them.

Q. Can you look at paragraph -- oOr number
six. |

A. That is not there, because no tub. No
tub.

Q. Was that intended to refer to your wife

Talbot, her?

Al Can she answer the guestion?

MR. WYNNE: The document you are referring
to is a description of work of the meeting

minutes and paragraph six refers to putting a. tub

—WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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in her bathroom?
- MR. QOVENY: Right.
MR. WYNNE: . Would that be reference to
Talbot's bathroom?
THE WITNESS: Yes.
MR. COVENY: Thié is Exhibit E, it's meeting
minutes.
(WHEREUPON, said document
was marked as Deposition

Exhibit E for

Identification.)
BY MR. COVENY:
Q. You said earlier that you wanted to

downsige. “Was the square footage of the house
that was ne%er built, that was going to be
smaller than your current house?

A. It was the way -— in the beginning
stages, that was the idea.

é. Why ultimately was the house --

A. Téo expensive.

MR. WYNNE: Let him finish the question.

MR. COVENY: He answered 1it. I was gcing to
ask why it wasn't ultimately built.

BY MR. COVENY:

~WICHMANN~-KLAWITTER REPORTING, LTD.~CHICAGC-
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square feet, fewer square feet?

A. iust too expensive. ﬁt wasn't
accomplishing the purpose of downsizing.

Expense, living, overhead.

MR. WYNNE: In regards to your last
question, when you said current house, were you
referring to the Lake Forest house?

MR. COVENY: Yes. Yes, I was.

THE WITNESS: Yeah, you're referring to the
property on Green Bay Road where we were going to
build.

MR. COVENY: Right. I have nothing else.

MR. WYNNE: Do YOu mind if I ask a couple of
quesﬁions?

MR. COVENY: No.

EXAMINATION
BY MR. WYNNE:
Q. Mr. Coveny asked you about TRC creating
a deduction for a pension plan. Do you recall
that question?
A. I recall it, yes.
Q.. Did you prepare the tax returns for the

entities?

_WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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A. No, no.

Q. Were the returns explained to you by
whoever prepared them?

AL No.

Q. Who prepafed the returns over the period
from 1994 through 2004, who prepared the returns
for you?

A. Bob Jacobson has for several years and

then another accountant did before that, and

I -- he retired. and so I was introduced to Bob
Jacobson.
Q. Do you recall since Bob Jacobson took

over the preparation whether the pension

deduction has been taken?

A, I don't -- you're asking me --

Q. If you don't recall that's fine.

A. I don't recall, no.

Q. In the later returns where Bob Jacobson
prepared them, the deduction was not taken. Do

you recall if that was your decisicen or his?
A. It would be his decision.
MR. WYNNE: Take a look at that.
MR. COVENY: Is this when they purchased 1t?

MR. WYNNE: Yes, this is from the documents

—WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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you provided to us.

MR. COVENY: Okay.
BY MR. WYNNE:

Q. Handing you a two-page document, can you
examiﬁe it and tell me what you understand it to
be?

A. 'Illinois Real Estate Transfer
Declaration.

Q. For which properties is it for?

Q. Is that the property that we've been
referring to in Mr.ACoveny's examination as
having plans for a downsized_house?

A. That's correct.

Q. Would you look at line six of the first

~page and tell me what that says.

A. Line:six, yes or no, will the property

be the buyer's principal residence?

Q. How is that answered on the page?

A. It's answered no.

Q. On page two, does it show you as the
buyer?

A. It shows me as the buyer. I believe

~WICHMANN-KLAWITTER REPORTING, LTD.-CHICAGO-
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that's what that says, bﬁyer information, right?

Q.r-There{s a line that says buyer or agent
signature. Do you recognize that signature?

A. Harris?

Q. ITs that what you recognize it to be?

A. T don't know.

Q. It's under your name for buyer
informatién.

A. Buyer information Tyler R. Cain.

Q. Would the representation on line six if

thét was not your principal residence be correct?
A. It wasn't. It's a vacant lot.
MR. COVENY: Please mark this as Deponent
Exhibit F.
(WEEREUPON, said document
was marked as Deponent
Deposition Exhibit F for
Identification.}
MR. WYNNE: That's all.
MR. COVENY: That's it.

AND FURTHER DEPONENT SAYETH NAUGHT
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STATE OF ILLINOIS )
) S35:
COUNTY OF C O O K )

I, MAUREEN A. WOODMAN, Certified Shorthand
Reporter and Notary Public in and fof the County
of Cook and State of Illinois, do hereby certify
that TYLER CAIN was first duly sworn to testify
the whole truth and that the above deposition was
recorded stenographically by me, and wés reduced
to typewriting under my personal direction.

I further certify that the said deposition
was taken at the time and place specified.

I further certify that I am not a relative

nor employee or attorney nor counsel of any of

the parties, nor a relative or employee of such

‘attorney nor counsel nor financially interested

. directly nor indirectly in this action.

In witness whereof, I have hereuntoc set my
hand and affixed mysseal of iiffbe at Chicago;,

1 J@W\s\ P

Iliinois, this ,ﬁf‘ day of ‘
\NE
3

A.D., 2609 \\
' ¥

MAUREEN A. WOODMAN, .5.R.

OFFlCiALSEAL"Llce se No. 084-002740

W Maureen A Woodman
Notary Public, State of Hhnois

=
% Commission Expires 5/ 22/2011
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- CAIN, TYLER & 'I{_‘ALBOT'/ ILLINiiIS TAX LITIGATION

TYPE OF RETURN

TRC Investments, L1.C -

YEAR | TAXPAVER
S 1996 _Tyler-& Gertrude Cam N élor.ida Individual and Jaint;lnténgible Tax Return for
S - | Individual and Joint Filers as of January 1,1996
1997 | Tyler & Gertrude. Cai;’l Florida Individual and Joint Intangible Tax Return for
_ _ Individual and Joint Filers as of January 1, 1997
1998 Ty}ér & Gefﬁ‘udézéa;n - Florida Individual aﬁd Joint Intangible Fax Return for - -
' , Individual and Joint Filers as of J anuary 1, 1998
2004 Ro]ly-lnvesjments; L.P. 1065 U.S. Retux;l of Partnership Income
1998 | TRC Investments, LLC | 1063 Tnitial Return ~US. Retoom oF Partaorship Tnoome
1999 - | TRC Investments, LLC 1065 U.S. Return of Partnership Income |
1999 - | TﬁC Investménts,'LLC IL.-1065 Itlinois Paﬂnersth Return qf Income
' 2000 TRC Investments, LLC -106‘_5 U.S. Return of Pm‘t_n_ership Income
2000 TRC Investments, LLC . H;-'IO(:_SSV lllinois Partnership Rétu_rn of Income
20@1 | f TRC Inveétments, LiC | 1065 U.S. Return of Partnership Income
2001 | TRC Investments, LLC | IL-1065 Iifinois Parinership Refurn of Troome
2002 TRC Investments, LLC 1065 1U.8. Return of Partnership Income
2002 | TRC fnvestments, LLC IL-1065 Iuinois-Palmefship Return of Income
2003 - TRC Imestmenfé, -LLC 1065 US Return of Partnership Income
3003 | TRC Ivestments, LIC [ 11063 Tiois Partnership Return of Income
2004 | TRC Investments, LLC | 1065 U.S. Return of Parmership Income
2004 IL-1 0657 Illinois Partneréhip Returnof Incorﬁe ‘

N1 1B-2131446.1-329420-00001




TYPE OF RETURN

YEAR TAXPAYER
2002 TDC ﬁlveshnenté, LP.. 71065 U.S. Return ;)f Partnership Income
2003 | TDC Investments, LP. | 1065 U.S. Return of Partnership Income.
2004 [ TDCInvestments, LP. | 1065 U.S. Retum of Partnership Income
1996 TRC Trading Ic. 11208 U.S. Income Tax Return for an S Corporatiorri‘
1997 | TRC Trading Inc. 11208 U.S. Income Tax Return for an S Corporafion
- , 1993 TRC Trading Inc. 1120S U.S. Income Taxl Return for an S Corporatioﬁ
71999 | TRC Trading Inc. 11208 U.S. Income Tax Return for 5.5 Corporation
2000 | TRC Trading e, 11208 U.S. Income Tax Return for an S Corporation
2001 . TRC Trading inc. . 1120S U.S. Income Tax Return for an S Corporation 7
2002 | _ TRC_--T rading Inc. 71 120S U.S. Income Tax Return for an S Corporation
| 2003 TRC Trading Inc. 11205 U.S. Income Tax Return for an S Corporation
2004 TRC Trading Inc. 11208 U.S. Income Tax Return for an S Corporation
2004 | TRC Trading Inc, IL-1120-5T Small Business Corporation Tax Retam
1995 | TRC IInvestments LP. | 1065 - Short Year Initial Return < US. Retumn of
‘ "Partnership Income
1995 | TRC I Investments L.P. IL-1065 Tllinois Partnership Return of Income
1996 | TRC ITavesiments TP, 1065 U5 Reiom of Partnership ncome
1997 TRC1 I;lveéunents LP. 1065 U.S. Return of Partnership Income
1998 | TRC I Investments L.P. 1065 U.S. Return of Partnership Income
1999 TRC I Investments L.P. 1065 U.S. Return of Partnership Income
2000 TRC I Investments L.P, 1065 U.S. Return of fMership Income

-2-

. CHILIB-2131446,1-329420-00001




TAXPAYER

TYPE OF RETURN

YEAR
2001 TRC I Investments L.P. 1065 U.S. Return of Partnership Income
2002 | TRC [Tnvesiments LF. | 1065 U.S. Return of Partnership Income
2003 | TRCTInvestments LP. | 1063 U.S. Return of Partnership Income
2004 TRC T Investments L.P. | 1065 U.S. Return df Partnership income
1995 TRC II Investments, L.P. 1065 - Short Year Initial Returﬂ; U.S. Return of
{ Partnership Income
1995 TRC IT Investments, L.P. | IL-1065 llinois Partﬁersﬁip Retumn of Income
1996 TRC II Investments, LP 1665 U.S. Return:of Partnership Income
1997 TRC II Investments, L.P. 1065 U.S. Retu:&z of Partnership Income
1998 .| TRC I Investments, L. | 1065 U.S. Return of Partnership Income
1999 | TRC Tl Investments, LB, | 1065 U.S Retum of Partmership Income |
2000 TRCII Investments, L.P. 1065‘ U.S. Return of Partnership Income
3001 | TRC H Investments, L.P. | 1065 US. Return of Partership Tacoms
2002 TRC I Investments, _L.P: 1065 U.S. Retur_n of Partnership Income
2003 TRCII Iﬁyestments, LP. | 1065 U.S. Return of Partnership Income
2004 TRC 1T Investments, L.P. 1065 U.S. Return of Partnership Income
72002 | TRC Il Investments, LP. | 1065 U.S. Remm ofPar;tnership Tncome
2003 TRC III Investments, L.P. . 1065 U.S. Return of Partnership Income
2004 | TRC 1M Investments, L.P.

1065 U.S. Return of Partnership Income |

CHILIB-2131446.1-329420-0000%




IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
- COUNTY DEPARTMENT -- LAW DIVISION
TAX & MISCELLANEOUS REMEDIES SECTION

TYLER R. CAIN and TALBOT D. CAIN,

)
. )
Plaintiffs, )
y .
V. )  No
, ) 2 o=
BRIAN HAMER, in his official capacity as ) 2o ] T
DIRECTOR, ILLINOIS DEPARTMENT OF ) ol & =
REVENUE; THE ILLINOIS DEPARTMENT ) E: .:‘__3 G
OF REVENUE; and JUDITH BAAR TOPINKA, ) 25T 2 o
in her official capacity as STATE TREASURER ) e
of the State of Illinois, ' ) 252 o
| ) ez = N
Defendants. ) = &

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIER

- The Plaintiffé, TYLER R. CAIN and TALBOT D, CAIN (thé¢ “Cains” or, singly, “Tyler”
and “Talbot™), individuals, by and through their attorneys, SONNENSCHEIN NATH &
ROSENTHAL LLP, complain of the Defendants, The Illinois Department of Revenue (the
“IDOR” or the “Department”),' Brian Hamer, as Director of the IDOR (the “Director”), and
Judith Baar Tc;pinka, as State Treasurer (the “Treasurer”, and collectively all as the “Siate

Defendants™ or the “State™), as set forth below.

- PRELIMINARY STATEMENT

7 At issue here is whether senior citizens wh6 ac’maily, derﬁonstrably, and m earnest
abandon Iliriois as their permanent residence and domicile and acquire a new domicile in
- another state for their next stage in iife must, to -satisfy—the Department that' they _ﬁre not a
resident for purposes of the Iilinois Income Tax Act (the “HTA”), also surrcnder all re_mainin’g

-emotional and lesser ties with Ifinois that add enjoyment and siinplicity to their lives.

B

—_—




Sixteen years after Tyler and Talbot Cain left lilinois to establish residence in Florida,
and eleven years after they formally and legally declared Florida to be ﬂwir-peﬁhanant residence
and domici!g, the State seeks to collect nine years of IITA liability against the Cains, as
“residents” of Illinois. In additign, the State seeks fo collect double the penalties and double the -
interest that would otherwise apply' to an -i_n'come tax deﬁciency, for Tyler’s and Talbot’s failure
to perjure themselvés by filing an Illinois income tax return declaring themselves to be residents

of Hlinois for each of those yesrs.

~ The issue is whether the IITA term “nonresident” now means a person who severs all ties

with Iilinois, or whether it still means a person that has acquired a domicile in another state.

JURISDICTION AND VENUE

1. Plaintiffs 5ﬁng this -action pursuant fo the State Officers and Employees Money
.Disposition Act, 36 ILCS 230/1 et seq. (“Protest Monies Act™), iﬁvoking the jurisdiction
of this Court to enjoin the imposition of taxes that are unaut:horized by law.

2. Plaintiff seeks,. among other things, to enjoin the Defendants frém transferring to the
State Treasury the sum éf $1,842,582.00 (One Nﬁllion, ‘Eight-Hundred and Forty-fwo
Thousand, Five-Hundred and Eighty-two Dotlars, and 1o cénts), which Plaintiff paid
under. protest on October 4, 2006, as personal income taxes, penalties, and interest
claimed due by the I]jOR for the tax years ending: |

| 2"  December31, 1996
b) December 31, 1997
¢}  December 3-1,“1998

d) December 31, 1999




e) 7 December 31, 2000
f)°  December 31, 2001
_ g_) December 31, 2002
h) December 31, 200'3
i) December 31, 2004,
This Court has jurisdiétion over this matter pursuant to Section Za of the- Protest Monies
Act. |
Venue is proper in the Circuit Court of Cook County because the Defendants have offices
there. ‘ |

Facts Common Ts All Counts’

Forty-one years ago, the newly wed Tyler and Talbot Cain spent their honeymoon in
Jupiter Island, in Martin County, Florida, and then returned to Illinois to begin their

married life.

It is, and was since at least 1990, Tylér and Talbot’s wish to live the remainder of their
“lives in Martin County, Florida. They have purchased there two side-by-side burial plots
where they will be laid to rest upon their death, further assuring they will never return to
Iilinois for any temporary, transitory or other purpos;e whatsoever. Florida will by then
have served to celebrate the beginning of their married life, as their home and domicile

since 1990, and as their final resting place.

In March 17, 1987, Tyler and Talbot purchased vacant Iand,_at what is now-

— in Martin County, Florida, just a foew miles south of where

they honeymooned on Jupiter Island in 1965.




8.

10.

C 1L

12.

13,

Until 1990, Tyler and Talbot made their family home and raised their children at_

_I!hnms a home they purchased in 1978. The home is a

three-bedroom housc on two acres of land.

Tyler, who was self-employed since 1978, held a membership seat in the Chicago Board

- of Options Exchange until 1990. Tyler incorporated TRC Trading, Inc., on April 10,

1985, initially, to hold his interest in the Chicago Board of Options Exchange. TRC
Trading, Inc. has since 1986 shared office space with an unrelated entity, mostly to retain

documents and receive mail, at 3 Market Square Court, Lake Forest, IHlinois,
By 1990, Tyler and Talbot’s children were fully grown and no longer lived in Hlinois.

In 1990 Tyler sold. his membership seat on the Chicago Options Exchange, freeing him
and Talbot to pursue their future life in Florida. Since that time, TRC Trading, Inc. has
merely held certain investments, and it remains in godd standing with the Il‘}incis' k
Secretary éf State. o '

On or before 1987, Talbot had drawn rough sketches of a home they wouid build at the
Hobe Sound property in Florida. By 1990, Construction notes and morigage
arrangements ‘were made tﬁrough the Barnett Bank of Martm County, Florida, an(i -the

Northern Trust Bank / Lake Forest, N.A.

By the time in 1990, that Tyler sold his membership seat on the Chicago Options

Exchange, the home o || F'o:ics, s corplee and

 ready for Talbot and Tyler to move in. The home is a four-bedroom house on four acres

of land, with a detached two-bedroom guest-house, and 2 detached office building for

Tyler's use.
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15.

16.

17.

18.

19,
20.

21.

Five years after moving to Florida, Tyler and Talbot tock formal steps to memorialize
what had been their long-held intent and had indeed become & fact, and they executed a

F londa Dcc}aratmn 6f Dom:cﬂe whlch was recorded in the Official Records of Martin

County, effcctwe J\Te —20; 1995 ‘)A copy of the Declaration of Domicile is attached

hereto as Exhibit A.

The Declaration of Domicile was a legal formality, as in fact Tyler and Talbot had
through other actions made clear that Florida was the state of their legal residence and
domicile, and that they did not intend to return to Illinois for other than tcmfzorary or

transitory purposes.

FLORIDA

Tyler and Talbot are each FEgistered t6 Vote in Florida ind have voted in Florida in all

national elections since 1996.

Tyler and Talbot have been called to serve, and havcrserved Jury duty in Florida, )

. Tyler and Talbot own‘tﬁ“ree vehféie:S}but have owned more in the past relevant years, ail

__..- -~

of which are and have been\rg g;__s}prgd m‘Flonda:) ‘

Tyler and Talbot have at all relevant times had\Fionda issued-drivers- hcensesj

e e e

The Cains’ federal tax retums have all borne their Florida home address since 1995,

Tyler and Talbot dxrectly or indirectly own the fallowmg real‘estate m‘Florlda ~

« I - 5
® [ - 200:. - Ts is o

three-bedroom townhouse.
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A 23.

24,

25. -

26.

{C) 0 SE Dixie Highway Olympia, Plat 1 Lots 330, 3372, 332, 333, and 334, Block 16.

This is vacant land.

Talbot is an\ofﬁmectorﬁ PMS Properties, Inc., 4 Fﬁt@atmn with offices .

in Mrlwaukee, Wisconsin, which has purchased property in Florida.

Tyler and Talbot havc Eg_@emhps in the f(;oilomng F londa organggxyfs ;‘ -

{A)  Everglades Club, Palm Beach, FL, since 1996.

(B) Hobe Sc_mnd Yacht Club, FL, since 1994. Talbotisa Diregtor of the Club.

< J upifer Island Club, FL, since before 1996, Tyler served on the Board of
Directors for nine years, and on the Buyout Committee fqr three years.

(D) Seminole Golf 'Cil.lb, FIL., since 1989.

Tyler and Talbot subscribe to the fo]ioﬁng@wm@;ﬁﬂ@@ff?

(A}  Palm Beach Post

(B) New York Times

© VInvestors Business Daily

®) Wwall Sﬁeet Journal.

Tyler’s ccllula: tel_ep_lloje_ ilas a<Flor1da_g.rEa codve* QJ 0——772)1

Tyler and Talbot have established patient relatwnshxps with the followinglF FIonda‘\

c—medical providers: _*:)




(A)  Dr. Mark Groeke, Internist, for the past three years.

(B)l Dr. Peter Lascheid, Dentist, for the past ten or more years.

(C) Dr. Wai‘rén Zwecker, Dermatblogist, for the past ten or more years.
(D)  Dr. Elise Hiliman, Dermatologist, for the past:ten or more ycars.r

27, Tyler and Talbot haveCfor thé past 16 years; Speri ipproximately 6 6F more months-in—)

< Fionda each year\‘s thh thecfeﬁamder of the year\spht}behﬂeen 1llinois, Ohio and v vanous )

L_—---—.A. - e i

C\Lvacatlon destmaﬂons throughout ut the world R

28.  During their absences from Florida, Tyler and Talbot's home is not rented.

29. At all relevant times, Tyler and Talbot have filed U.S. Tederal personal income” tax: returnsj

(\;bearmg the address ‘of the thelr Flonda residence.)

30. Tyler and Talbot have made contributions and\dcmatlons 1o Flonda chantab}e-\l

A e W D T

(\-\erganizationg. Tyler has a -outs’itafxdi_ng pledge for renovation of the Jupiter

———_

Hospital Emergency Room. Tyler is also a member of the Jupiter Hospital Foundation.

31. At all relevant times, Tyler and Talbot have had a banking relationship with the Northern B

Trust-Bankwhich has a facilities they use in Palm Bea¢h, FIorida.

32. At all relevant times, Tyler and Talbot have employed the services of legal advisors in

Florida.

33.  Tyler's and Talbot’s estate plans rely upon a_Florida attorney, Robert Chapin, for

administration and implementation.




34.

35.

36.

37.

38,

39.

Estate planning documents for Tyler and Talbot make reference to them as Florida

residents.

ILLINOIS

<@ nomresident. -

Although Tyler and Talbot are now long-established residents of Florida, throughout their
long period of former residency in [llinois they accrued certain connections which they

have retained.

One particularly heartfelt connection for Talbot is theirformer residence. éT-

_’j’albot’s childhood, as the daughter of a man who eventually

became the Chairman of AT&T, was itinerant, as the career obligations of her father

‘ required her frequent uprooting throughout most of her youth. Talbot’s longing for a

place to settle down and call her own was fulfilled by the residence in Lake Forest,
Hlinois, It was within Tyler’s means fo build their new home and life in Florida without
having to dispose of a home so dear to Talbot, and so they retain the property to this day,

and.intend to retain it for the-indefinite-future.

Mlinois, in November of 2004, as an investment, and it is currently for sale,

TRC Trading, Inc., wholly owned by Tyler, shares the rent at —

- paying one-third of the rent, as it has since June 1986, as an arrangement for

managing Tyler’s mail and other conveniences while temporarily in Hlinois.




40.

41.

42.

Shortly after moving to Florida, having changed the contact and mailing information to

- Florida for significant banking, business and consumer relationships, Tyler discovered

that bills and other time-sensitive documents were arriving late or not at all, due to

- notoriously poor U.S. Postal Service operations in coastal Florida. Consequently, Tyler

arranged for the delivery of mail to the address at 3 Market Square Court, Lake Forest,
where TRC Trading Inc. already maintained its office. A secretary at the shared office e-
mails Tyler any impdrtant information, and sends the rest of the mail, including any mail
that has been delivered to the 51 North Green. Bay Rbad address, via UPS to the Hobe

Sound, Florida address.

Although in 1990 both of the Cain children lived outside Hlinois, one of their daughtcrs
later returned to lllinois and now lives in Ilinois with her family. The Lake Forest home.
is now also a convenie-nt- place for Tyler and Talbot to stay‘ while visiting their daughter
and grandchildren. The Cains also have grandchildren through their daughter who lives
in Ohio.

Although Tyler and Talbc;t have memberships at three golf clubs and the Hobe Sound
Yacht Club in Florida, as well as memberships in two golf -clubs in New York and
Pennsylvania, respectively, they retain the memberships they had in Illinois at the timg

they moved to Florida, as follows:
{A) Old Elm Chub, Highwood.
(B) Onwentsia Club, Lake Forest.

(C)  Shoreacres Club, Lake Bluff.




43.

44,

- 45,

(D)  Racquet Club of Chicago, Chicago.

Tyler and Talbot have retained the patient relationships they had in Illinois with the

following medical practitioners:

(A) - Dr. Jerry Osher, Internist.

(B)  Dr. Lloyd Sigmund, Dentist.
(C}  Dr. Julia Marshall, Dermatologist.

Because Tyler had been self-employed for most of his adult life, his and Talbot’s
retivement income derives from investments in securities, bonds and real estate, held.
directly or through passive limited partnerships, and not from an employer’s pension,

profit sharing plan, or 401(k) plan.

Tyler, Taibot, and their daughters have direct or indirect ownership interests in the

following entities:

(A) - TRCI Investments, L.P,

(B) -TRC I Investments, L.P.

(C)  TRC NI Investments, L.P.

(D)  TRC Investments, LLC
(E)  TRC Investments, L.P.

Each these entities is organized in Delaware. The entities were formed to organize and
manage the family’s financial investments. None of these entities is engaged in an active

trade or business, and none of these entities renders any service of any kind to anyone.

-10-




46.

47.

48.

49.

30.

Under the HITA Section 205(b) the partnerships in which Tyler has interests in are exempt
from the Illinois Personal Property Replacement Income Tax imposed by Section 201{c)
and (d) of the IITA, because they are classified as an “investment partnership” under

Section 1501(a)(11.5) of the IITA. 35 ILCS 5/205(b), 35ILCS 5/1501(&)(1] 5).

Accordmg to the K I Forms issued to partners, Tyler and Talbot have not had income
from Illinois sources and hence have not had taxable income to report to Ilinois as a
nonres:dent Tyler has filed income tax returns and paid taxes in states where the K-1
Forms that Tyler receives have indicated the partnership received income from sources

within such states in a given tax year.

THE CONTROVERSY
The Dep &adwsed Tyler and Talbot that some of the legal entities in which they
own an interest had Illinois addresses, and the;efore that, notwiﬂlsténding the extensive
Florida contacts Tyler and Talbot. disclosed to the Department, the Department

co considered’ them d be reszdents of Tinois from 1996%35?13;52004’)

e e e - R e Ly

Tyler and Talbot left Iliinois in 1990, and acquired a domicile in Florida which they
maintain to-this day. By their actions since 1990, they have evidenced a constant and
abiding intent never to retumn to Hlinois for other than ternporary or trénsitory purposes,

and therefore they are not residents of Ilinois for purposes of the IITA.

On August 18, 2006, the Department issued 4.Notice of Deﬁc}c_pcy toyLyler and Talbot,
for the tax years 1996, 1997, 1998, 1999, 2000, 2001, 2002, 2003, and 2004, claiming
individual . income taxes, plus penaities and interest due in the total amount of

$1,842,582.00. The penalties and interest for tax years ending prior to July 1, 2002, were

-11-




31,

52.

33.

54.

35.

56.

dqublec_i bursuant to the Tax Delinquency Amnesty Act. 35 ILCS 745/1 et seq.,

(P.A. 93-26 -- S.B. 696).

CounTI
Plaintiffs reallege, restate and incorporate paragraphs 1 through 50 of this Complaint as if

fuily set forth herein.

The IITA imposes a tax measured by net income on every individual for “the privilege of

earning or receiving income in” Illinois “or as @ fé&idenf‘ of Illinois. 35 IL.CS 5/201(a).
IITA Section 1501(a)(20), in pertinent part, provides:

(20)  Resident. The term “resident” means:

an individual (i) who is in this state for other than a femporary
. Or a transitory. purpose during the taxable year; or (i) who is

domiciled in this State but is absent from the State for a

temporary or transitory purpose during the taxable year.

35 ILCS 5/1501(a)(20).

IITA Section 1501(2)(14) provides:

Nonresident. The term “nonresident” means a person who is not a resident.
35 ILCS 5/1501(a)(14).

A resident is taxed on 100% of his or her income. @__nggréi@@ié_‘_ taxed only on that

Tyler and Talbot have in each taxable year at issue been in IHinois solely for a temporary
purpose during the taxable year, and therefore neither one of them has been an Hlinois

resident for purposes of the ITA. 7

-12-




57.  Tyler and Talbot have‘been resident and domiciled in Florida since 1990, and legally
declared their domicile in Florida since at least 1995, and therefore neither one of them

- has been an Illinois resident for purposes of the IITA.

58. The ﬁ@g_ﬁgﬁla‘njﬁs provide that “if an individual spends in the aggregate more than

¢nine mionths of any taxable year in Ilinois it will be presumeds that he is a-resident-of
Nz . ST N

Hlinois.” 86 Ill. Admin. Code. §100.3020(f). Tyler and Talbot have, during each of the

relevant tax years,\ksgg:?_{ifg than nine months in TIlincis and cannot be presumed.to_be .

wresidents of Hlinois. )

Ak

59.  The IDOR regulations provide the following example:

(A)  Example 1. X is domiciled in Fairbanks, Alaska, where he had lived for
50 years and had accumulated a large fortune. For medical reasons, X
moves to Hlinois, where he now spends his entire time, except for yearly
summer trips of about three or four months duration to Fairbanks. X
maintains an abode in Illinois and still maintains, and occupies on visits
there, his old abode in Fairbanks. Notwithstanding his abode in
Fairbanks, because his yearly sojourn in Ilinois is not temporary or
transitory, he is a resident of Illinois and is taxable on his entire net
income,

(B)  AGENCY NOTE: Ifin the foregoing example the facts are reversed, so
that lilinois is the State of original domicile and Alaska is the state in
which the person is present for the indicated periods and purposes, X is
rot a resident of Hllinois within the meaning of the law, because he is
absent from Illinois for other than temporary or fransitory purposes.

86 Iil. Admin, Code § 100.3020 (c)(1) (italics added). Pursuant to the Agency Note in

the IDOR regulations, Tyler and Talbot should not be considered Hiinois residents.

60. The IDOR regulations provide another example, as follows:

-13-




(A) Example 3. B and C, husband and wife, domiciled in Minnesota where
they maintain their family home, come to Illinois each November and
stay here until the middle of March. Originally they rented an apartment
or house for the duration of their stay, but three years ago they
purchased a house here. The house is either rented or put in the charge -
of a caretaker from March to November. B has retired from active
control of his Minnesota business but still keeps office space and
nominal authority init. He belongs to clubs in Minnesota, but to none in
Illinois. He has no business interests in Iliinois. C has little social life in
Illinois, more in Minnesota, and has no relatives in Ilinois. Neither B
nor C is a resident of Illinois. The connection of each to Minnesota, the
state of domicile, in each year is closer than it is to Ilinois. There
presence here is for temporary or transitory purposes.

AGENCY NOTE: I, in the foregoing example, the facts are reversed to
that lilinois is the State of domicile and B and C are visitors to
Minnesota, B and C are residents of Illinois. '

86 Ill. Admin. Code § 100.3020 (c)(3). Pursuant to the Agenby Note in the IDOR

regulations, Tyler and Talbot should not be considered Hlinois residents.

WHEREFORE, Plaintiffs respectfully request this Court to enter a judgment in their

favor and aéainst the Defendants and declare that: |
a) for each tax year included in the Notice of Deficiency Tyler Cain and Talbot Cain
were domiciled in Florida and were not a “resident” of Illinois for purposes of

Section 1501(2)(20) of the ITA;

b) for each tax year included in the Notice of Deficiency Tyler Cain and Talbot Cain
were each a “nonresident” of Ilﬁnois for purposes of Section 1501(a)(14) of the

IITA;

] for each tax year included in the Notice of Deficiency, the Department’s
application of Section 1501(a)(20) of the IITA and of Section 100.3020- of the
IDOR regulations to treat Tyler Cain and Talbot_ Cain as [llinois residents is

erroneous and invalid;

-14-




61.

62.

63.

64.

)

for ‘each tax year included in the Notice of Deficiency, the Department’s
determination that Tyler Cain and Taiﬁot Cain are “résidents_” of Illinois is
directly contrary to Section 100.3020 of the Department’s regulations and
therefore the Notice of Deficiency was arbitrarily and capriciously issued in

viclation of the Departmeni’s regulation.

in accordance with 30 ILCS 230/2a, that Defendant Topinka shall refund

 Plaintiffs® protest payment with interest as provided by law; and,

that Plaintiff is entitled to whatever other relief this Court deems appropriate,

Count I1

Plaintiffs reallege, restate, and incorporate paragraphs 1 through 60 of this Complaint as

if fully set forth herein.

The United States Constitution provides:

[N]or shali any State deprive a person of life, liberty, or property without
due process of law, nor deny to any person within its jurisdiction the
equal protection of the laws.

U.S. Const. amend, XIV, § 1. |

The Illinois Constitution provides as follows:

No person shall be deprived of life, liberty or property without due
process of law nor be denied the equal protection of the laws.

Il. Const. 1970, art I, § 2.

The Illinois Constitution also provides as follows:

In any law classifying the subject or object of non-property taxes or fees,
the classes shall be reasonable and the subjects or objects within each
class shall be taxed uniformly.

TH. Const. 1970 art; IX, § 2.

-15-




65.

66.

67.

Legal entities that earn or receive income from investments may derive income from
within a State without having an address within the State, and legal'entities having an
address within a State may derive investment income which has no connection with the

state in which the legal entity has its address.

Hlinois has singled out for treatment as a “resident” those individuals resident and
domiciled outside Illinois who own interests in legal entities with Illinois addresses when
there is no real and substantilal difference, that is reasonably related to a purpose ﬁlrthered
by the IITA, between individuals resident and domiciled outside Iilinois who own
interests in iegal entities with Illinois addresses and similarly situated individuals who

own interests in legal entities with addresses in other States.

There is no rational basis, bearing a reasonable relation to a legitimate State interest, to
declare as a “resident” under the IITA an individual resident and domiciled outside of
Illinois by reference solely to the Illinois address of the legal entity in which the

individual owns and interest.

WHEREFORE, Plaintiffs respectfully request this Court to enter a judgment in their

favor and against the Defendants and declare that the Department’s application of Section

1501(a)(20) to Tyler and Talbot Cain, that gives controlling weight to the Illinois address of legal

entities in which the Plaintiffs hold ownership interests, is unconstitational in that it :

a) discriminates against Plaintiffs relative to other similarly situated persons
resident and domiciled outside lilinois .but who are in Hlinois for
temporary or transitory purpose, and thus deprives them of the equal
protection of the laws in violation of mefELq\‘u“ﬂ'PfatééﬁaifCIau-_se_ﬁi} the

United States Constitution and of the Hiinois Constitution;

- 16 -




b)

d)

excludes from the nonresident class those persons resident and domiciled
in another state who own interests in legal entities with Illinois addresses
and are in lilinois for temporary or transitory- purposes, and includes

within the resident class persons who are resident and domiciled outside

Itlinois and who would otherwise be nonresident but for their ownership

interests in legal entities with Iilinois addresses, in violation of the
Uniformity Clause-bf the Ilinois Constitution.

arbitrarily and capriciously tumns the determination of residency among
similarly simatéd persons resident and domiciled in anoth;r state solely on
whether such persons own a legal interests in an entity with an IHlinois
address, in violation of thc’;D?JE""Pr'jE:E?s Clause of the United States

-

Constitution: and of the Illinoié Constitution,

in accordance with 30 ILCS 230/2a, that Defendant Topihka shall refund

Plaintiffs’ protest payment with interest as provided by law; and,
that Plaintiff is entitled to whatever other relief this Court deems
appropriate.

Count I

PROTEST MONIES ACT INJUNCTION

68.  Plaintiffs reallege, restate, and incorporate paragraphs 1 through 67 of this Complaint as

if fully set forth herein.

-17-




69.

70.

71.

72.

73.

74.

611 August 18, 2006, the Department issued a Notice of Deficiency to Tyler and Talbot,
for the tax years 1996, 1997, 1998, 15;99, 2000, 2001, 2002, 2003, and 2004, claiming
individual income taxes, plus penalties and interest due in the .total amount of
$1,842,582.00. _

On October 4, 2006, Plaintiff paid the amount shown due in thé Notice of Deficiency,
$1,842,582.00, under protest. Copies of the Notice of Deﬁcxency, the Notice of Payment
Under Protest, and the payment are attached and marked Exhibit B,

All officers and agencies of the Executive Department of state government are subject to
the Protest Monies Act.

Every officer and employee subject to the Protest Monies Act must notify the State
Trg:asurer of protest payments; which the State Treasurer is to deposit in a special fund
known as the “Protest Fund.” 30 ILCS 230/2a,

Section 2a of thé Protest Moﬁies Act provides that a party making a protest payment as
provided in Section 2a.1 of the Protest Monies Act must secure a preliminary injunction
or a temporary restraining order within 30 days of its pfotest payment, which enjoins the
transfer of the pfotest payment from the Protest Fund to the appropriate fund in which
such payment would have been placed if the payment had been made without protest.
Plaintiff is without an adequate remedy at law. Failure to enter an injunction within the
3@ day period specified in the Protest Monies Act will cause the payment Plaintiff made

under protest to be transferred to the General Fund.

-18-




75.

76.

77.

78.

Plaintiff will suffer irreparable harm to its ability to gain a speedy, efficient, and impartial

de novo hearing before a Circuit Court, and to its ability to obtain a refund of its protest

payment, unless this Court timely enters an Order preliminarily enjoining the trasisfer of

Plaintiff’s protest payment from the Protest Fund to any other fund in the State Treasury
until the final Order or judgment of this Court. |

An actual controversy exists bcM%n Plaintiff and the Department over the proper
disposition of the monies Plaintiff paid to the Déparmlent under protest.

Having timely filed this Complaint with the Court and having timely sought a
preliminary injunction, noﬁce having been served on the Department and the Hlinois
Attomey General, Pléintiffs have a reésonable likelihood of success on the merits of their
claim for relief under the Protest Monies Act.

Because the amount claimed due from Plaintiffs in the Nptice of Déﬁciencyhas been
paid under protest and is now in Defendant’s custody and control, there is no reason for
requiring P!ai;xtiﬁ's to post any bond on the issuance of a temporary or preliminary
injunction. -

WHEREFORE, Plaintiffs respectfully request this Court to enter judgment in its favor

and against Defendants and to award Plaintiffs the following relief:

a. A preliminary injunction without bond restraining the transfer of Plaintiff's
protest payment from the Protest Fund to the General Fund or to any other fund;

and

-19-




b, An injunction restraining the Department from taking or causing another to take
any action to assess, enforce, offset against credits or overpayments for any tax
years, or otherwise collect-the liability proposed by the Notice of Deficiency and

paid under protest by the Plaintiffs until a final order or judgment of this Court.

Respectfully submitted,
TYLER R. CAIN, AND TALBOT D. CAIN -

Sonnenschein Nath & Rosenthal LLP
7800 Sears Tower
233 South Wacker Drive
Chicago, IL, 60606
(312) 876-8000
Firm No. 90784

14514081v2
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.VERIF ICATION

L, Tyler R. Cain, being first duly sworn upon my oath, state that [ have read the foregoing
Verified Complaint for Declaratory and Injunctive Relief gad; 10 the best of my knowledge,
information and belief; the allegations therein are true 2

Subscribed and sworn before me

_This &Y day of October 2005.
0090000000_‘0000000000090
$  "OFFICIAL SEAL"
$ M. J. WYNNE

Notery IFuu!In, 8tata of lHiinols

w4
PRPOCICOPHP

F rowwewy

SO0 0050000B060¢i 898300
Notary Public”
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" W/C-27 Return to:

MARSHA STILER RECORDED & VERIFIEY
CLERK OF CIRCUTT COURT BY - 5L
HARTI S0.. 5L

0115758 aSNOY 20 AMIi:29

Chapin, Armetrong & Ballerano
1201 George Bush Blvd,
Delray Beach, Florida 23483

DECLARATION OF DOMICILE

MARTIN COUNTY, FLORIDA

Thig is ouxr Declaration of Domicile and Citcizenship in
the State of Florida that we are signing this day in conformity
with Section 222.17, Florida Statutes.

WE, TALBOT D. CAIN and TYLER R. CAIN, were formerly
legal resicents of ||
Illinois. We have changed our domicile to, are and have been

bona fide residents of the State of Florida since June 20, 1935,

ve resice o [

Florida. This statement iz to be taken as our declaration of

citizenship, actual residence and domicile in tﬁe State of
Florida. | _

'WE FURTHER cﬁRTIFY that we will comply with all
requirements of legal residents of the state of Florida.

WE FURTHER CERTIFY that we have no intention to roturn

. to our former domicile. We intend to remain legal recidents of

Hobe Sound, Martin County, Florida.

Sworn to and subscribed before
we this /3 day of
1985, by

' ¥parea oy
Chalrdgh ng & Ballerano
1201 George DBush Blvd.

Delray Beach, FL 33483

OFFICIAL NOTARY SEAL

<. AMK R DEDWELL
= ‘+ COMMISSION NUNBER |
5 S ccasesss

T d&F MY COMMSSION EXP.

orn® MAY 161998 _ ORBKI 1LSpgic9y




[ilinois Department of Revenue
- Chicago Point of Sala
Thospson Center
Chicago, IL

Receipt No.:HASIOO7T817
Received: 10/64/2005

’

353349184

INCOE TAY¥, 1TR@SA $1842562.0
Total: $1842582.0
Tendered, Check: $1842582.0
Change Due: $0.60

Original by: HAFEZ SATTAR
Printed 10/04/2006 8 02:51FH
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| fllinols Department
@ Notice of P mem Under Pmtest

— — L ———r——x _———

Sodlleomltymmlm

8tep 1: Identiy yoursalf (an cur business, ¥ appilcable) .
4 Tyler Caln

mm Logt neme

)

oy

Sﬁep 2: Sgec what payment Is made under protest and the amount
9 Date 1 O/ iz 0 0 6
10 \btiwgﬁphssez salza%omﬁmms .gg_z_.:;g £00 ofﬁéelendmadﬁ or attached remittance in the amount of
for taxes the of 12 9 - 12 31/04
kanﬁeummﬁmdﬂ“ e Sisie O 6 Money ‘
" wmmemmmmpamymmmpawmmwmmmmm _
Col_tllhn;nA Column B Coluen ¢ -Togm%gc) ngp#m&%m

‘@ Retsllars’ Occupation Tax
{1)State portion
{2)Local portion
(3)Mass fransit
: 11a

{4)Other:
b Use Tax HEGEIVED

(1)Stato poron . GHBN Casiier seempy——

(S 3 OCT 04 5008
3)Mass transh . -
“{8)Other: o — _..[1ib
€ Service Occupation TaxfService Uso Tax ’ 1
(1}State paortion LUHO!S
{2)Locet portion .
{3)Mass transit |
{4)Other: ' 11¢
d Other Occupation Taxes or Fees (Identify tax type — e.g. Automobile Renting Occupation Tax, Tire User Fas.)
{1)
2 i :
3)
“)_. - 11d
fncomeT: - .
- Y incivide tncome T $1,080,397  $268,189  $493,996  $1,842,582
{2)Business income Tax .
{3yWithholding Income Tax
(4)Other: i1e$l,842,582
f Excise Tax (ldenfify tax type — e.g., Hote Operators® Ocoupation Tax, Motor Fuel Use Tax.)
{0
2)
(3
11t

{4}
12 Add Lines 11a through 4 1f and write the resull This is the iotal amount paid under protest. 12 $I, EIE:BEE

Step 3: ideniify-and atiach the case or cases for which the payment is made under protest

List the fitle of Jife case or cades ﬂaacounlnwhid\meeaseormsasara ding, and the general courl number assigned fo each. if more
thanonesuu 5 pendlng. dentt armgung pald under protest foraaﬁce?s?if%uareﬁﬂngalmmﬂmnomb@ﬂon,lh&»ﬂw specific clty
of co and 7 ) payrrient mads under protest. Pieass tafl us if a case has ot been filed yet,

or

ﬁ‘ lafounlnmhed nouﬂinedwlhe mmbmmmmwhaﬂehkm'mmmmgmamnmmdifeummsdosumolm
RAR-374 (R-6/01) | Miormation s REGUIRED, mmmmmwmmmhm;ﬁmmman the Forms W Center. §.-482-2108




4 .

' lilinols Department of Revenue
@ Notice of Payment Under Protest

Step 1 identify yourself (and your businese lfapp!icahle)
1 Tatbot f D. ‘Cain - - .
Firgt nema Middie lnitlal  Lzot neme Secie? sacuntly rumbser
2 : 8 -—
e e
3 7 -
Streot address o UEnois businges tax number
i ] n_ BN
City State zw Licenss numbar
4 ) p—
Daytime phono rumber '
e
p 2: Speelfy what paymentlsmada under protest and the amount
9Date ! O/ °
10 \buwmploaum:wﬁeemﬂ;ﬁa‘z,ssz 00 of the enclosed or allached remitance in the amount of
for tangs due for the perod ofL2/31 96 - 12 31 {4, penatties thereon, and interast accrued 1o the
mm‘“mhm Siate (IBes 5 and Emolovess Mons BisposlhonAﬂ!,SOchsmaMZaﬂ

11 Wmemeamountoﬂax penaity, andintmstpaldunderpmtestbreachappﬁmbletaxlype. .
CommnA Column B Column C Column D Column E
2 Retallere* Occupation Tax Penalty interast Total (A+E+C) Total for tax type
{1)8State porilon
(2)Local porticn
(3)Mass fransk
{(4)Other: ' 1ia
b Uca Tax
{1)State portion
{2}L.ocal portion
{3)Mass transi
{4)Othar: 11b
€ Service OocupmnTufServiee Use Tax .
{*)State portion
{2)Local portion
- {3)Mass transit
{4)Other: : iic
d Other Occupstion Taxes choes {identify tax type — e.g. Automoblie Renting Occupation Tax, Tire User Fee.)
{1}
{2}
{3} i ; :
{4) . 11d
e IncomeTax -
{1)individual Income Tax L $1,080,397 $268,.189 $493,996 ~ $1,842.582
{2)Bushass Income Tax :
(3)Withholding income Tax
{4)Other: - 11e$1,842,582
f Excise Tax (identify tax type — e.g., Hotel Operaiors’ Occupation Tax, Motor Fuel Use Tax.)
{1
2)
)]

{4) ) 11f
42 Add Lines 11a through 11f and write the resuit, This is the total amounit paid under protest. 12 5—___1’ B4Z, 582

Step 3: identify and attach the case or cases for which the payment is made under protest

List the tlﬂe]tt:flhe case w%,&?mﬂ?wgmﬂwm&ramm pem#ng, and t%}eingeal;aaleo#gnumberm;ngb each, ifmodir;

one sult is pending, ide amoun under pro case, are more than cne location, specific

y and the amount ! m%a easeieliusifsehasnm een filed 7 I

2 statement and sign below .
O%io] na 1' party plaintiif in case or cases ldenuﬁad in the attachment in relation to which the payment

Signture of pafeon Makig pay REharzed oficar of sgant
Thisﬁ:nnhuﬂmtmdasmﬂhadbyhﬁfmﬂshmﬂukdanﬁhc%ﬂmOmaﬁen and relatad cocupation xes and faes scts. Disclosurs of this
HR-374 (R-8/01) | Information is REQUIRED. Faflure & dnimmamnMuwltlna%ﬂuﬁ:mhuhmapmﬂbﬂhaﬁmsﬂnmemm L-492-2105,




TYLER R. CAIN

October 4, 2006

TO: Mr. Brian Hamer
Director
1llinois Department of Revenue
101 West Jefferson Street
Springfield, IL 62794

* You will please take notice that $1,842,582 of the enclosed remittance in the amount of
$1,842,582 for the Minois personal income tax for tax years 1995, 1996, 1997, 1998, 1999,
2000, 2001, 2002, 2003, and 2004, assessed pursuant to a Notice of Deficiency issued to
" Tyler R. Cain and Talbot D. Cainon August 18, 2006, is made wnder protest pursuant to the
State Officers and Employees Money Disposition Act (“The Protest Moneys Act™),

Tyler R. Cain and Talbot D. Cain will be original plaintiffs in the following case, to be
 filed within 30 days from the date of the aforesaid payment under protest, and in relation fo
which the aforesaid payment is made under protest:

Tyler R Cain and Talbot D. Cainv. Brain L. Hamer, Director, lllinois Department of
Reverue; the Illinois Department of Revenue; and Judy Baar Topinka, in her capacity as
State Treasure of Hlinois, No. 06§ L Circuit Court of Cook County, Tax &
Miscellaneous Remedies Section.

Tyler R. Cainand Talbot D. Cain request that the enclosed payment under protest be
remitted to the State Treasurer for deposit in the Protest Fund created and maintained pursuant to
Section 2a of the Protest Moneys Act. Tyler R. Cainand Talbot D. Cain will seek an injunction
as required by Section 2a of the Protest Moneys Act.

14510557v1
Enciosure

(L Notice Section
Iiinois Department of Revenue
P.O. Box 19012
Springfield, IL, 62794-9012




2-18T10
October o3 s 2004

Resitters TYLER cam

Pay to the order of *ILLINOIS DEPARTMENT gF REVENUE®

$ 1,842,582.00

. '*Hﬂne Million Eight Hundred Forty Two Thousand Five RHundred Eighty Two and 0G/100




gl 101 W. Jefferson St
e Springfield, IL 62702

NOTICE OF BEFICIENCY

' Tiler R. & Talbot D. Cain.

lilinois Department of Revenue

- August 18, 2006

FORM: IL-1040
ssv: [

TAXABLE YEARS ENDING: -
12/31/1996, 12/31/1997, 12/31/1998,
12/31/1999, 12/31/2000, 12/31/2001,
12/31/2002, 12/31/2003, 12/31/2004

STATUTORY DEFICIENCY:
$ 1,348,586.00

-INTEREST TO DATE:

$  493,996.00

TOTAL AMOUNT DUE:
¥ 1,842,582.00

Pursuant to Section 904(c) of the Hlinois Income Tax Act, notice is hereby given that the determination of your
income tax liability for the above-noted taxable year discloses a deficiency in the amount shown above. The attached
statement contains explanations of the adjustments and shows the computation of the deficiency. .

IF YOU AGREE to this determination and pay the Total Amount Due shown above within thirty (30) days of the date
of this notice, no additional interest will accrue. The payment should be forwarded to the address shown below.

IF YOU DO NOT AGREE, Section 908(a) of the Act provides that the Department shall reconsider the proposed
assessment if within 60 days of the date of this notice, the taxpayer oz his anthorized representative files a written protest
setting forth the grounds upon which the protest is based and, if requested, shall grant the taxpayer or his authorized
representative a hearing (under Section 914). Thus, if you disagree with the assessment proposed, you may file a protest
and, if desired, request a hearing. A protest, if filed, should be forwarded to the address shown below.,

IF AN ADEQUATE AND TIMELY PROTEST is not received, the total amount of the deficiency shown will be deemed ~
assessed as of the expiration of the aforementioned 60-day period pursuant to Section 903(a)(2) and 904(d). If no protest

is filed and if the tax liability is not paid within 60 days of the date of this notice, a 15% penalty will be assessed uader
Section 3-3(b)(2) of the Uniform Penalty and Interest Act for liabilities which became due on or after January 1, 1994,

{The penalty rate is 20% for liabilities due on or after January 1, 1998.) If the tax remains unpaid after a demand for
payment, the Act permits, in addition to other remedies, the seizure and sale of real and personal property to enforce

collection.

Enclosures:EAR-14, IDR-867
Return Envelope

NOTICE SECTION

ILLINOiS DEPARTMENT OF REVENUE
PO BOX 19012

SPRINGFIELD, IL 62794-9012 .

PHONE: 217-785-9375

ATTENTION: LF 884171

Sincerely,

Brian Hamer
Director

¢c: Robert Jacobson )
Friedman & Huey Associates, LLP
1313 W. 175™ Street
Homewood, L. 60430




S

3

2 s
-

milbt

Tyler R. & Talbot

STATEMENT

We obtained information from the Internal Revenue Service under authorization of the Intemal Revenue
Code, Section 6103(d).

- We determined your correct [llinois income tax for the taxable years ended December 31, 1996, December
31, 1997, December 31, 1998, December 31, 1999, December 31, 2000, December 31, 2001, December 31, -
2002, December 31, 2003, and December 31, 2004 because you failed to file an income tax return as

required by Hlinois law. {IITA Section 201(a)]

We are imposing a late-filing or nonfiling penalty for the taxable years ended December 31, 1996,
December 31, 1997, December 31, 1998, and December 31, 1999 because youdid not file a return by the
due date (including any extended due date). This penalty is equal to the fesser of $250 or 2 percent of the tax
required to be shown due on your retum, without regard to any payments and credits. This penalty is
imposed the day after the original due date of your retum, including any extended due date,

[35 ILCS 735/3-3(a-5))

We are imposing a late-filing or nonfiling penalty for the taxable years ended December 31, 2000,
December 31, 2001, December 31, 2002, December 31, 2003, and December 31, 2004 because you did not
file a return by the due date (including any extended due date), This penalty is figured at the rate of 2~
percent of the amount of tax required to be shown due on your return, after subtracting any payments made
or credits allowed by the due date of the retum. This penalty is imposed the day after the origina! due date of
your return, including any extended due date. This penalty cannot exceed $250. {35 ILCS 735/3 -3(a-10)]

We are imposing an underpayment of estimated tax penalty for the taxable year ended December 31, 1996
because you did ot pay the required amount by the payment due date. This penalty is 15 percent of the
~ required estimated tax due for each quarter, after any timely payments and credits. 35 ILCS 735/3 -3(b)(1)]

. We are imposing an underpayment of estimated tax penalty for the taxabie years ended December 31, 1997,
December 31, 1998, and December 31, 1999 because you did not pay the required amount by the payment
due date. This penalty is 20 percent of the required estimated tax due for each quarter, after any timely

payments and credits. {35 ILCS 735/3-3¢(b-5)(1)]

We are imposing a late-payment penalty for underpayment of estimated tax for the taxable years ended
December 31, 2000, December 31, 2001, and December 31, 2002 because you did not pay the required
amount of estimated tax payment by the payment due date. This penalty is based on the amount required to
be shown due on your return, minus any timely payments and timely credits. This penalty is figured at
increasing rates based on the number of days your payment is late. The penalty rates are

* 2 percent of any amount that is paid no later than 30 days after the due date;

* 5 percent of any amount that is paid later than 30 days but no later than 90 days after the due date;

* 10 percent of any amount that is paid later than 90 days but no later than 180 days after the due date;

* 15 percent of any amount that is paid later than 180 days after the dus date. .

[35 ILCS 735/3-3(b-10)1)]




f’aie 3
Tyler R. & Tal §

We are imposing a late-payment penaity for underpayment of estimated tax for the taxable year ended
December 31, 2003 because you did not pay the required amount of estimated tax payments by the payment
due date. This penaity is based on the amount shown due on your return, minus any timely payments and' -

timely credits. This penalty is figured at increasing rates based on the number of days your payment is late.

The penalty rates are : .
* 2 percent of any amount that is paid no later than 30 days after the due date;

* 10 percent of any amount that is paid later than 30 days but no later than 90 days afier the due date;
* 15 percent of any amount that is paid later than 90 days but no later than 180 days after the due date;
* 20 percent of any amount that is paid later than 180 days after the due date.

{35 ILCS 735/3-3(b-15)(1)]

We are imposing an additional late-payment penalty for the taxable vear ended December 31, 2004 because
you did not pay the amount shown due on the Form IL-870, Waiver of Restrictions within 30 days after the
“Issuance Date” shown on the form. Once an audit has been initiated, the additional late payment penalty is
assessed at 15% of the late payment. Failure to pay the amount due or invoke protest rights within 30 days
from the “Issuance Date™ on the Form IL-870 results in this penalty increasing to 20%.

[35 ILCS 735/3-3(b-20)(2))

If this liability qualified for amnesty, and you did not pay that liability during the amnesty period held
October 1, 2003, through November 17, 2003, your penalty and interest amounts may be doubled.

[35 ILCS 521/101(b)]




#

6/18
J6/18
)6/23
/23
)6 /24

06/24.

06/24
06/25
06,/25
06,25
06,25
06/25
06/25
06/25

" 95/887 2808

15:28

8472346231

[

SHOREACRES

. Shoreacres
* 1601 Shoreacres
Lake Bluff, IL 60044

- Dat

STATEMENT

FAGE B2/84

e: 06/30/05%

Account: -

Total Due:. 34,831.70

Description Charge Scv Tax Total Payment Balance

Balance Forward: 939.20
859200 CH Dinner - 182.50 11.86 194.36 1133.56
007941 SARA CARROLL FIE 58.00 58.00 1191.56
34691 TITLEIST SOLO 8.50 '

TITLEIST SOLO 8.50

Total: 17.00 1.10 18.10 1209.66
34736 Caddy Charge 80.00 ) 80.00 1289.66
34811 SLAZENGER HARD C '64.00
' SLAZENGER HARD C . 64.00

Total: 128.00 8.32 136.32 1425.908
34914 Caddy Charge 26.00

Cart Fee 26.00

Total: 52.00 . 52.00 1477 .98
B71600 MLR Grille 25.50 1.66 27.16 1505.14
PAYMNT PAYMENT 939.20 565.94
35138 Guest fees 600.00 600.00 1165.94
883800 MLR Grille 21.00 1.37 22.37 1188.31
007994 CH Dinner 11794.50 2123.01 904.64 14822.15 16010.46
015043 Misc. Rental 2740,22 ‘ - 2740.22 18750.68
048806 Bev. CH Dinner  10600.00 lQQ@.OO 813.02 13321.02 32071.70
007255 Wedding Brunch 725.00 : 725.00 32796.70
007259 Wedding Brunch 725.00 725.00 33521.70
007260 Wedding Brunch 725.00 725.00 34246.70
007898 CREDIT FOR BRUNCH 5075.00 29171.70
007995 BUFFET BRUNCH S075.00 5075.00 34246.70
015041 PIANO TUNING & M 285.00 285.00 34531.70
015042 LINEN PREP & SHI  300.00 300.00 34831.70

Current 30 Days 60 Days 90 Days Total Duye
34831.70 .00 .Q0 34831.70

CAIO1 MR. TYLER R. CAIN

- .00

E;k}ﬁiﬁi-wc‘ﬂ

163



B5/B8/2088 15:28 8472346291 SHOREACRES PAGE B3/04

- ' Shureacres
1601 Shoreacres
L&ke_B]uff, IL 60044

STATEMENT

. , Account: - ;

Date: 07/31/05

Total Due: 3.617.52

date Ref Description Charge  Scv Tax Total Payment Balance
Balance Forward: 34831.70
37/04 005768 Buffet 480.00 31.20 511.20 35342.90
J7/04 047017 Bev. CH Dinner 244,00 15.86 259 86 - 35602.76
)7/07 0067266 CREDIT BRUNCH P 725.00 34877.76
}7/07 007267 CREDIT BRUNCH - ) 725.00 34152.76
Y7707 007268 CREDIT BRUNCH - 725.00 33427.78
J7/07 007269 WEDDING BRUNCH 5075.00 © 5075.00 38502.76
J7/07 PAYMNT PAYMENT 5075.00 33427.76
J7/09 873900 CH Dinher .. ;232275 15,13  247.88 33675.64
14 36322 . TITLEIST PRO Vi1 13.50 .88 14.38 33690.02
14 36492 Caddy Charge 15.00
Cart Fee 25.00 . :
Total: 40.00 40.00 33730.02
J7/14 993300 MLR Grille 6.00 .39 €.39 33736.41
I7/1S 36588 Cart Fee 26.00
Caddy Charge 20.00
Guest Fees 80.00 -
Total: 126.00 126.00 33862.41
J7/16 002900 MLR Grille : 21.50 1.40 22.90 33885.31
J7/16 36521 TITLEIST PRO V1 13.50 \ .88  14.38 33899.69
¥7/16 36656 Caddy Charge 30.00 !
. Cart Fee 50.00
Total: 80.00 80.00 ' 33973.69
07/17 Q07600 MLR Grille ~37.50 2.44 39.94 34018.63
07/17 010300 CH Dinner 247.50 16.03  263.59 34283.22
07/23 PAYMNT PAYMENT 32656.70 1626.52
07/31 062500 MLR Grille 41.00 2.67 43.67 1670.19
07/3) 064800 MLR Crille 12.75 .83 13.58 1683.77
07/31 37551 Caddy Charge 95.00 95.00 1778.77
Current 30 Days 60 Days 90 Days Total Due
3617.52 .00 .00 .00 3617.52
Continued. ..

CAICL MR. TYLER R. CAIN

164
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35/88/2B88 15:28 B472346291 SHOREACRES FAGE 84/84

~ Shoreacres
11601 Shoreacres
Lake BIuff, IL 60044

]

STATEMENT

_— S . Account:-

MR. TYLER R. CAIN

Date: 07/31/05

Total Due; 3,617.52

ate Ref _ Description Charge Scv  Tax Total ?ayment Balance
17/31 F24193 Dues . 1838.75 . ' 1838.75 3617.52
.}.
Current 30 Days 60 Days 90 Days ' Total Due
3617.52 .00 .00 .00 3617.52

CAIO1 MR. TYLER R. CAIN

165
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. ILLINOIS / FLORIDA DAYS*

1996
1997
1908
1999
2000
2001
2002
2003
o0d
2005

*10 Year Average Da
(198 Days)

1LLINOIS

161

159

167
%

167

- 167

164
177

163

FLORIDA

159

165

171
168
171
175
175
164
170
182

ys Outside of lllinois = 54%

D

TOTAL

320

324

338
339
338
342
339
341
341
345

49
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MEETING MINUTES

Project: Cain Residence

Project No.: 0412

Location: Lake Forest

Dates: 17 December 2004

Cenversation: Talbot Cain

fiesewt  Tyler Cain
Kirsten Beeby (HBRA)
Tom Beeby (HBRA)

Reviewed the enlarged floor plans..

Dining Room and living Room: sizes seem adequate.

An octagonal'space at the east end of the main hall is preferred. HBRA to redesig/. -

‘Office to have seating group and counter along east wall.

Connection between Master Bedroom and Office is desirable but not mandatory.

Add a tub in her bath,

Master Bedroom from sitting area to be somewhat more visually separated.

Add openings: with doors at Living Room and Dining Room to main hail, -

Audio equipment will most likely be located in the Library. The Cains will confirm - -

the location. -

10. Keep 42” minimum aisle width in Butler’s Pantry.

11. Enlarge Garage door width t0.9” and allow space for storage.

12. Maximize Garage SF to 800 SF.

13. Condenser units could be located in the motor court near the back door.

14. Talbot will provide appliance selections.

15. A forced air system may be adequate for the house. The house is being lived in
mainly during summer time. A forced air system and in addition a radiant heat
systent should’be priced. . | _ ‘

16. Entry door should be solid wood with transom light above.

17. The Cains preferto eliminate the steps into the house.

18. The windows including the dormer windows should have shallow arches.

19. The roof could be vented through the cupola.

20. Parquet des Versailles floors to be priced for Living Room and Dining Room.

21. Salvaged limestone floor for the Main Hall. '

22. Living Room and Library to be fully wood paneled, Dining Room wood wainscot
with wallpaper above. :

23. There should be four bedrooms and three baths on the second floor. HBRA to revise
layout. ‘

24. HBRA to consult with Peter Coutant to review the plans and elevations.

25. HBRA to prepare drawings and scope of work for the Cain’s review and recommend

- three contractors for preliminary budget pricing.

RNV s W

The above constitutes our understanding of the issues discussed. Please contact us for
any additions, clarification, or corrections.

CC: All Present
KM

g ||T : )
Hammond Beeby Rupert Ainge, Inc. 443 EX 82 7-3200

Page 1 §
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Wynne, Michael J.

From: Coveny, Michael <Michael.Coveny@lilinois.gov>
Sent: Friday, September 24, 2010 3;53 PM

To: Wynne, Michael J.

Cc: Husain, Mohib

Subject: Cain v. DOR

Attachments: Cain - Stipulation of Fact - DOR Revision.docx
Mike,

Attached are my proposed changes to the stipulation. We need to resolve the Florida house FMV issue. Also, while the
stip reflects some of the partnership entities, it appears to be missing TRC HI Investments and TDC Investments, two
partnerships Tyler formed. | don’t necessarily want to attach the entire 1065 for each entity, maybe only the first few
pages in order to keep the size down but | don't object if you want the whole return attached. We can discuss. Thanks
for your patience.

Michael Coveny

Assistant Attorney General

Office of the [ilinois Attorney General
Revenue Litigation Bureau - Rm. 13-226 -
100 West Randolph Street

Chicago, IL 60801

(312) 814-4142

-~

E-MAIL CONFIDENTIALITY NOTICE: This electronic mail message, including any attachments, is
for the intended recipient{s) only. This e-mail and any attachments might contain
information that is confidential, legally privileged or ctherwise protected or exempt from
disclosuire under applicable law. If you are not a named recipient, or if you are named but
believe that you received this e-mail in errcor, please notify the sender immediately by
telephone or return e-mail and promptly delete this e-mail and any attachments and copies
thereof from your system. If you are not the intended recipient, please be aware that any
copying, distribution, dissemination, disclosure or other use of this e-mail and any
attachments is unauthorized and prohibited. Your receipt of this message is not intended to
waive any applicable privilege or claim of confidentiality, and any prohibited or
unauthorized disclosure is not binding on the sender or the Office of the Illinois Attorney
General. Thank you for your cooperation.



-IN THE CIRCUIT COURT OF COOK COUNTY, ILLINGIS
COUNTY DEPARTMENT - LAW DIVISION
TAX AND MISCELLANEOQUS REMEDIES SECTION

Tyler and Tealbot Cain,
Plaintiffs,

V. No.: 06 L 050986

Brian Hamer, in his official capacity as
Director, Illinois Department of Revenue; the
Nlinois Department of Revenue; and, Alexis
Giannoulias, in his official capacity as State
Treasurer of the State of linois,

Tudge Elmer Tolmaire

Defendants.

e M e N e S N N M e S S N S N N N

STIPULATION OF FACTUAL MATTERS
The Plaintiffs, Tyler and Talbot Cain (the “Cains®), and the Defendants, the Hiinois
Department of Revenue (the “Department™), Brian Hamer, as Director of the Department, and
Judith Baar Topinka, as State Treasurer {collectively all as the “Defendants™), agree and stipulate

to the following factual matters:

1. The relevant tax periods are the years ending December 31, 1996 through December 31,

2004 (the “Relevant Period”).

Tvler Cain was born and raised in Ilinois. He graduated from New Trier High School in

Winnetaka and attended several colleges outside Illinois before returning to {llinois and

eraduating from Lake Forest College in Lake Forest Ilinois.with a bachelor of arts

degree.
+3.  Talbot Cain was born in Norfoik Virginia and graduated from high school in Washington.
D.C. She graduated from Mary Washington Collepe in Fredericksburg, Virginia before

moving fo New York 1o work for Conde Nast Publication for three vears.

US_ACTIVE-104222483. 4 TEWIEHER $/2515 5:30 PMR24M0 342 MGG 533
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4.

2-5.  More than 46 years ago, the Cains were married in Hlinois and spent their honeymoon in

Jupiter Istand, in Martin County, Florida, and then refurned to llinois to work, live, and
raise a family.

36, Until 1990, Mr. Cain was self-employed, as a trader owning a seat in the Chicago Board
of Options Exchange.

4:7. __On December 10, 1990, Mr. Cain sold his seat at the CBOE for -

58,  Mr, Cain ceased

trading activity through the Chiaceo Board of Options.as~

Real Property Contacts

FLORIDA

6:9.  The Cains’ home is located at _
Flerida.

Z10.  Since 1993, the Cains have gualified-for-and-claimed a homestead exemption on their

home | o

:11. The Cains purchased the land on which they built their home located at_

o 105
212, The construction of the Cains’ _home, located at_

Florida, was completed in 1990.

4+8:13. The Cains also purchased a three-bedroom, 2.5 baths, 2 car garage townhouse at [ ]
_ Florida, for -, on September 28, 2005, which
is available for their children and families to use.

14.  According to the Martin County. Florida, assessor, the approximate market value of the

Cains® home located o EEGGGEGCGGENGGGG - . ]

15, According to the Martin County. Florida. assessor. there are two dwellings on parcel ID

No. 35-38-42-013-000-00010-9, located at 316 South Beach Road. Hobe Sound. Florida,

the main house with an approximate square footage of 6.322 and a guesthouse with an

US_ACTIVE-104222483 4 TEWIEHER 82515 5:30 PMAZAM0 344 SSRAM G132
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approximate square footage of 1.004.

ILLINOIS

16. _ Before 1995, the Cain’s long-time home and residence was at —

B (ioois, where they raised their family.

17. According to the Lake County, Illinois. assessor, the approximate market value of the

Caing’ home locared o [ EEG————  ..:;. :

18, According to the Lake County, Ilfingls assessor, the approximate square footage of the

Cains’ home located at liinois is 6.392.

12.19. In August of 2006, the Lake Forest Historic Preservation Commission considered a

request for approval, submitted by architect Thomas Beeby, for a Certificate of

Approriateness for a proposed addition to the Cains’ property at —

Ilinois. A copv of the minutes of from the Commision’s meetin

attached as an Exhibit,

43:20. Tllinois homestead exemptions, cnce granted, continue from year to year without
reapplication or renewal.

44:21. The Ceins aifirmetively—contacted the Lake County assessor and discontimued the
homestead exemption in Illinois several years ago, but after the Relevant Period, having

nadvertentbrreceived a homestead exemption after 1995.

4522, After 1993, in an effort to downsize from their former home at _
_ the Cains purchased property located at [ NG

- Iliineis, intending at the time to construct a house using the proceeds from

the sale of their home 2 | G 1.
I 23. __ On the Transfer Declaration for the property located at_

- llinois from the purchase of the property by the Cains, the form was marked

| to indicate thiat this property was not the Cain’s principle residence.

-
-3 -
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+6:24. After purchasing the above propertv. the Cains retained the services of an Illinois

architect. Thomas Beeby. to design the house and submit the proposed design to the Lake

Forest Historic Preservation Commission for the necessary approval. Minutes of a

meeting between the Cains and their architect, prepared by the architect. reflecting their

discussion of plans for the proposed house at 333 North Green Bav Road in Lake Forest

plans-for-the-house-which-minutesare attached as an BExhibit,

+%25. The Cains_ultimately abancdoned their plan to downsize to a home at 333 North Green
Bay Road as the costs of construction became too expensive.

g lramen Lanais 2 - Bonobh 1A I Ll Ela I q S0

Contacts Other Than Real Estate

28:28. The Cains executed their Declaration of Domicile in Florida on November 13, 1995,
which was recorded in Martin County, Florida, on November 20, 1995. A true and
accurate copy of which is attached hereto as Exhibit 1.

2429, Mr. Cain has a Permanent Resident Identification Card issued by the State of Florida on
November 13, 1995, which is currently and was valid for the entire Relevant Period. A
true and accurate copy of which is attached hereto as Fxhibit 3.

2230, Mrs. Cain has a Permanent Resident Identification Card issued by the State of Florida on
March 11, 1996, which is currently and was valid for the Relevant Period beginaning on

March 11, 1996, A true and accurate copy of which is attached hereto as Exhibit 6.

23:31. During the Relevant Period, Mr, Cain’s personal use cellular phone number has a Florida
area code (“7727).

24-32. During the Relevant Period, the Cains subscribed to the following publications, which are
delivered to their Florida residence:
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Palm Beach Post;
New York Times;

oo op

Investors Business Daily; and
D. Wall Street Journal.

2533 During the Relevant Pericd, the Cains established patient relationships with the following
doctors located in Florida:

A, Dr. Mark Groeke, Internist, since 2003;

B. Dr. Peter Lascheid, Dentis, during the entire Relevant Period;
C. Dr. Warren Zwecker, Dermatologist, during the entire Relevant Period; and
B. Dr. Elise Hillman, Dermatologist, during the entire Relevant Period.

34, During the Relevent Period. the Cains retained patient relationships with the following

doctors in [llinois:

k_,.--'{_Formatted: Heading 2

A, Dr. Jerry Osher, Internest:

B, Dr. Lioyd Sigmund, Dentist
C. Dr. Julia Marshall, Derimatologist

26:33. The Cains estate plans relied upon a Florida attorney, Robert Chapin, for administration
and implementation.

36.  During the Relevant Period, the Cains employed the services of various legal advisors in
Flerida.

2737, During the Relevant Period, the Cains emploved the services of tax preparers in Illinois

ta prepare both their personal and partnership / § Corporation federal income tax returns.

28:38, During the Relevant Period, Mrs. Cain was a member of the Jupiter Island Bridge Club in
Jupiter Island, Florida, and actively participated in bridge tournaments.

2039, According to the Cains’ American Express statements for the period from July 12, 2001
through August 19, 2004, 73% of their expenditures were made outside of Illinois, and
they were making those expenditures outside of Illinois 61% of the time. A true and
accurate copy of which is attached hereto as Exhibit 7.

- 5-
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38:40. The Cains have two pieces of art work, among others, in their Florida residence, one

value between- and- and the other value in excess of- The

combined value of these two paintings is greater than the total value of all art work
owned by the Cains located in Illinois.
3+41. The Cains purchased burial plots in Martin County, Fiorida.

Voter Registration. Voting. Licenses, Identification and Jury Duty

3242, During the Relevant Period, Mr. Cain had a Concealed Weapon or Firearm License
issued by the State of Florida. A true and accurate copy of which is attached hereto as
Exhibit 2.

3343. During the Refevant Period, Mr. Cain had a Driver’s License issued by the State of
Florida. A true and accurate copy of which is attached hereto as Exhibit 4.

44, During the Relevant Period, 4 the. Cains were both was- registered to vote in Florida.

- 1

Formatted: Indent: Left: 07, Hanging: 0.49",
No bullets or numbering

35435, During the Relevant Period, Mrs. Cain had a Driver’s License issued by the State of

Florida. A true and accurate copy of which is attached hereto as Exhibit 5.

Formatted: Indent: Left: 0.49", No bullets or
numbering
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Martin County, Florida Supervisor of Elections show the following identical voting ’
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3746, Mr. Cain was summoned for jury duty in Florida during the winter of 2000. He served
and was dismissed.

3847, During the Relevant Period, Mr. Cain was summoned a second time for jury duty in
Florida, but was dismissed because he had prostate cancer.

39:.48. Mrs. Cain was summoned for jury duty in Florida during the summer of 2001, but was
unable to serve.

49:49, Mrs. Cain was summoned for jury duty in Florida during the winter of 2002. She
reported for duty and was dismissed.

41-50. Neither Mr. nor Mrs. Cain was called for or served jury duty in Hlinois during the
Relevant Period.

51, During-the-Relevant Peried -Mr-Cain-made—multiple—donations—to-political-candidates
mpping for-offesd

the relevant period, Mr, Cain made the following political contributions:

isAccording to public records. during

----—" Formatted: Indent: Left: 0.49", No bullets or
numbering
. o _«{ Formatted: Foni: Bold }
Candidate Office Amount tar”
& = ~ { Formatbed; Font: Bold ]
500 h 8 { Formatted: Centered J
~f Formatted Table ]
2,000 { Formatted: Font: Bald ]
1,000
250
300
1,000
1,000

-----] Formatted: Indent: Left: 0.49", No bullets or
numbering
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43-52. Donations made to national and non-Illinois candidates exceeded the amount made to

Tlinois candidates.

Automobiles

44-53. During the Relevant Period, the Cains had no automobiles registered in Hllinois.

45:54. The Cains reated a car in [liinois each year during the Relevant Period for approximately

2 weeks in December, while visiting family and friends in Hlinois around the Christinas

holidays.

Physical Presence in Florida, HHinois and Eisewhere

46-35. The Cains were physically present in Florida, Illinois and outside of both Florida and

Illinois approximately the following number of days each year in the Relevant Period:

Year Days in Florida | Days in Illinois | Days Elsewhere . e
1996 159 161 15 5%
1997 165 159 41 569
1998 171 167 27 51%
1999 168 171 56 3%
2000 171 167 27 348
2001 175 167 23 349,
2002 175 164 26 5507
2003 164 177 24 FTYe
2004 170 171 24 33%
Totals for .
I Relevant Period 1,700 1,666 284 5484

The Cains Spending at Private Ciubs

4756, The Caing spent the following amounts at their private clubs in Florida, [llinois, New

York and Pennsylvania from 2003 through 2007:

| EMEDAD D RSB S O SN AR GANAG- 54 P

Tlinois Clubs 2003 2004 2005 3006 2007 Totals
Shoreacres §16045 1811327 |$14,920 | S8.938 | §1%182 | $64.322
Onwenisia Club $17.420 | $18.174 | 816,044 | $27.673 | $18.728 | $98,939
The Racquet Clubof 1 o7 4 1gs029 | §2.648 $6,243 $1,580 | $19,190
Chicago ] ]

Oid Bim Club $11,942 | $6300 | $18.097 | S11.733 | $4.455 | 953,517
_8-
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Ulinois Totals | $49.737 |  $41.180 [ §$53,518 | $54.587| 36,945 $235,967 |
Florida Clubs 20603 2004 2005 2006 2007 Totals
Seminole Golf Club | $10,039 | $10,595 | $10,119 | $10.209 | $10,595 | 851,557
E‘ER" Island Group, | 41 104 | $68392 | $54359 |$56,893 | $55783 | $276,531
Iégfbe Sound Yacht | ¢15 010 | 11551 | $6.278 $7,676 $7.856 $43.371
The Everglades . ] "
Club, To, $9,768 $10,409 | $9,693 $10,758 | $10,453 | $51,081
Florida Totals | $70,921 | $100.947 | $80,440 | $85536 |  $84.687 $422.540
“New York Clubs 2003 2004 2005 2006 2007 Totals
The Brook Club $1,977 $1.854 $1.,872 $2,013 $1,887 $9,603
Colony Club “$2,016 $3.244 $2.216 $2.227 $3,592 $13,295
New York Totals $3.993 $5.098 $4,088 $4.240 $5,479 $22.898
" Pennsylvania Club_| 2003 2004 2005 | 2006 2007 Totals
Rolling Rock Club $1360 | $1.324 $1,741 $1,632 $6.349 $12,406
Pennsylvania Totals $1.360 $1.324 $1,741 $1.632 $6.349 812,406

The Cains Actively Participated in Qrganizations In Florida and Illinois

4857, Mr. Cain was a member or served on the board of directors/governors/firustees or on a

comumittee of the following organizations:

Organization Location Position Held Time Period
. . . Board of Directors and
Jupiter Medical Center Jupiter, FL Planning Commitiee 1995 — 1999
Jupiter Medlcél Center Jupiter, FL Board of Directors 2005 —present
Foundation
Jupiter Island Medical Clinic Hebe Sound, FL Board of Directors 2007 — present
Member, Buyout
. Committee (1993-2002)
Jupiter Isiand Club Hobe Sound, FL. and Board of Governors 1988 — present
) (1993-2002)
Hobe Scund Yacht Club Hobe Sound, FL Member 1994 —present
The Everglades Club Palm Beach, FL Member 1996 — present
The Four Arts Club Palm Beach, FL, Member 2003 —present
Seminole Golf Club Juno Beach, FL Member 1989 — present
Onwentsia Club Lake Forest, IL Member 1972 — present
] Member, Board of
Shoreacres Club Lake Bluff, IL Governors (2000-2005) 1985 — present
The Racquet Club Chicago, Il Member 1975 — present
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Old Eim Club

Highwood, IL

Member

1985 —present

Lake Forest College

Lake Forest, 1L

Board of Trustees

2006 — present

49,58. Mrs. Cain was a member or served on the board of directors/governors/trustees or on a

committee of the following organizations:

Organization Location Position Held Time Period
Jupiter Island Club Hobe Sound, FL Member 1988 — present
Member and Board of
Hobe Sound Yacht Club Hobe Sound, FL Governors (20002004, 1994 — present
2006}

The Everglades Ciub Palm Beach, FL Member 1996 — present
The Four Arts Club Palm Beach, FL Member 2003 — present
Seminole Golf Club Juno Beach, FL. Member 1989 — present

Onwentsia Club Lake Forest, IL Member 1972 — present
Shoreacres Club Lake Bluff, IL Member 1985 — present
The Raequet Club Chicago, I Member 1975 — present
(Old Elm Club Highwood, II. Member 19835 — present

l 50:39. The Cains attended most regularty scheduled meetings (ten per year) at the Jupiter Island
Club, iocated in Hobe Sound, FL, since 1999 through the remainder of the Relevant
Period.

| $4:60. Mr. Cain attended most regularly scheduled Board of Governors meetings (eight per
year) at the Shoreacres Club, located in Lake Bluff, IL, during the Relevant Period,
except for meetings during November through May.

I 32:61. Mr. Cain attended most regularly scheduled Board of Trustees meetings (four per year) at
Lake Forest College, located in Lake Forest, 1L, during the Relevant Period.

The Cains’ Investment Entities

33.62. _The majority of Mr. Cain’s income during the Relevant Period was derived from
dividends, interest and capital gains.

54:63. During the Relevant Period, the Cains used an Illinois address on their_partnership and s

corporation federal income tax returns because they had trouble receiving mail at their

Florida residence.

- 10-
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5564, During the Relevant Pericd, Mr. Cain did not perform any personal services for TRC
Trading, Inc.

$6:635, TRC Trading, inc. had no paying clients at any time during the Relevant Period.

3766, During the Relevant Period, TRC Trading, Inc, never offered or provided services to the
public.

58.67. On the tax returns for TRC Trading, Inc,, during the Relevant Period through 2004, a
deduction was taken for a pension plan, which had previously been created for the benefit
of Mr. Cain.

5068 Mr. Cain never prepared the tax returns for TRC Trading, Inc.

£0-69. Mr. Jacobson, a certified public accountant, prepared tax returns for the various
partnerships and companies owned by the Cains during the Relevant Period.

6170, Mr. Tacobson recommended that Mr. Cain’s pension plan be terminated in 2004 when he
began preparing TRC Trading, Inc.’s tax returns, since there was no business activity
taking place and there was no reason to have such liability.

6271, During the Relevant Period, Mr, Cain made only a few trades (approximately ten or less)
each year'through TRC Trading, Inc.

€3.72. The Tyler R. Cain Family Foundation (the “Foundation”) was organized to facilitate
charitable donations.

£4-73. During the Relevant Period, through the Foundation, the Cains donated approximately
$2.5 million to various charities located in both Florida and inois.

635.74, During the Relevant Period, Mr. Cain was (and currently continues to be) in the process
of shifting the majority of donations made by the Foundation from charities located in
Lilinois to charities located in Florida.

66:75. Mrs. Cain is an Illinois licensed interior designer, which license she obtained in or around
1992.

67-76. Mrs. Cain has never conducted business within or without Illinois as an interior designer,
having obtained and used her Illinois license for personal decorating activities.
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£8-77. During the Relevant Period, Mrs. Cain was an owner of Design II, which was an

organization that Mrs. Cain and a few others used to purchase interior design materials

for personal use. Mrs. Cain never intended to and never did provide services for profit

through this organization.

&9:78. Mrs. Cain’s involvement in Design III gave her access to the Design Center in Florida

and New York.

Documents

7679, The parties have stipulated to the accuracy and authenticity of the following documents

as group exhibits, which are attached hereto and referenced by the associated letters and

tabs:
A, The Cains’ American Express statements for the time period from July 12, 2001
through August 19, 2004;
B. Net Jets Customer Activity Report for the time period from 1995 through 2005;
C. The following tax returns:
Tab YEAR TAXPAYER TYPE OF RETURN
1 1996 Tyler & Gertrude Cain Florida Individual and Joint Intangible Tax Return for
Individual and Joint Filers as of January 1, 1996
2 1997 Tyler & Gertrude Cain Florida Individual and Joint Intangible Tax Return for
Individua! and Joint Filers as of January 1, 1997
3 1998 Tyler & Gertrude Cain Florida Individual and Joint Intangible Tax Return for
Individual and Joint Filers as of January 1, 1998
4 2004 Rolly Investments, L.P. 1065 U.S. Return of Partnership Income
5 1998 TRC Investments, LLC 1063 Initial Return - U.S. Return of Partnership Income
6 1999 TRC Investments, LLC 1065 U.S. Return of Partnership Income
7 1999 TRC Investments, LLC 11.-1065 Illinois Partnership Return of Income
8 2000 TRC Investments, LLC 1065 U.S. Return of Partnership Income
9 2000 TRC Investments, LLC [L.-1065 Ilinois Partnership Return of Income
10 2001 TRC Investments, LLC 1065 U.S. Return of Partmership Income
11 2001 | TRC Investments, LLC IL.-1065 Tllinois Partnership Return of Income
12 2002 TRC Investments, LLC 1065 U.S. Return of Partnership Income
13 2002 TRC Investments, LLC 11.-1065 Illinois Partnership Return of Income
14 2003 TRC Investments, LLC 1065 U.S. Return of Partnership Income
15 2003 TRC Investments, LLC 1L-1065 Ilinois Partnership Return of Income
16 2004 TRC Investments, LLC 1065 U.S. Return of Partnership Income
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17 2004 TRC Investments, LLC TL-1065 Ilinois Partnership Return of Income

18 2002 TDC Investments, L.P. 1065 1J.S. Return of Partnership Income

19 2003 TDC Investments, L.P. 1065 U.S, Return of Partnership Income

20 2004 TDC Investments, L.P. 1065 U.S. Return of Partnership Income

21 1996 TRC Trading Inc. 11208 1.S. Income Tax Return for an S Corporation

22 1997 TRC Trading Inc. 11208 U.S. Income Tax Return for an S Corporation

23 1998 TRC Trading Inc. 11208 U.S. Income Tax Return for an § Corporation

24 1999 TRC Trading Inc. 11208 U.S. Income Tax Return for an S Corporation

25 2000 TRC Trading Inc. 11205 U.S. Income Tax Return for an S Corporation

26 2001 TRC Trading Inc. 11208 U.S. Income Tax Return for an § Corporation

27 2002 TRE Trading Inc. 11208 U.8. Income Tax Return for an S Corporation

28 2003 TRC Trading Inc. 11208 U.S. Income Tax Return for an S Corporation

29 2004 TRC Trading Inc. 11208 U.S. Income Tax Return for an S Corporation

30 2004 TRC Trading Inc. [1.-1120-8T Small Business Corporation Tax Return

3 1995 TRC I Investments L.P. 1065 - Short Year Initial Return - U.S. Return of
Partnership Income

32 1995 TRC I Investments L.P. [L-1065 Hlinois Partnership Return of Income

33 1996 TRC I Investments L.P. 1065 U.S. Return of Partnership Income

34 1997 TRC I Investments L.P. 1065 11.S. Return of Partnership Income

3 1998 TRC I Investments L.P. 1065 U.S. Return of Partnership Income

3 1999 TRC I Investments L.P. 1065 1.5, Return of Partnership Income

3 2000 TRC I Investments L.P. 1065 U.S. Return of Partnership Income

38 2001 TRC I Investments L.P. 1065 U.S. Return of Partnership Income

3 2002 TRC I Investments L.P. 1065 U.S. Return of Partnership Income

40 2003 TRC I Investments L.P. 1065 U.S. Return of Partnership Income

41 2004 TRC I Investments L.P. 1065 U.S. Return of Partnership Income

42 1995 TRC II Investments, L.P. 1065 - Short Year Initial Return - U.S. Return of
Partnership Income

43 1995 TRC [ Investmenis, L.P. 11.-1065 llinois Partrership Retun of Income

44 1996 TRC I Investments, L.P. 1065 U.S. Return of Partnership Income

45 1997 TRC 1 Investments, L.P. 1065 U.S. Return of Partnership Income

46 1998 TRC I Investments, L.P. 1065 U.S. Return of Partnership Income

47 1998 TRC I Investments, L.P. 1065 U.8. Return of Partnership Income

48 2000 TRC [ Investments, L.P. 1065 U.S. Return of Partnership Income

49 2001 TRC I Investments, L.P. 1065 U.S. Return of Partnership Income

50 2002 TRC 1 Investments, L.P. 1065 U.S. Return of Partnership Income

51 2003 TRC TI Investments, L.P. 1065 U.S. Return of Partnership Income

52 2004 TRC I Investments, L.P. 1065 U.8. Return of Partnership Income

53 2002 TRC I Investments, L.P. | 1065 U.S. Return of Partnership Income

54 2003 TRC OI Investments, L.P. | 1065 U.8. Return of Parinership Incoine

55 2004 TRC I Investments, L.P. | 1065 U.S, Return of Partnership Income

ﬁ
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The foregoing is hereby agreed and stipulated to:

DATED:

» 2010

Michael J. Wynne

REED SMITH LLr

10 South Wacker Drive
Chicago, IL 60606-7507
Telephone: +[ 312 207 1000
Facsimile: +1 312 207 6400

Counsel for Plaintiffs

Michael Coveny

Assistant llinois Aftorney General
Revenue Litigation Bureau

100 West Randolph Street, Rm. 13-226
Chicago, IL 60601

Telephone: +1 312 814 4142

Counsel for Defendants
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IN THE ILLINOIS
INDEPENDENT TAX TRIBUNAL

TYLER R. and TALBOT DEBUTTS
CAIN,
Petitioners,

V. No. 15-TT-63
THE ILLINOIS DEPARTMENT OF
REVENUE,

Respondent.

RESPONDENT’S ANSWER TO PETITION
NOW COMES the Departiment of Revenue of the State of IHlinois (“Department”),
through its attorney, Lisa Madigan, Attorney General of and for the State of Illinois, and for its
Answer to Taxpayer’s Petition respectfully pleads as follows:

Allegations Common to All Counts

1. On July 16, 2012, the Itiinois Appellate Court, First District, First Division, ended 6 years
of hard-fought litigation between the Petitioners and the Respondent with a final decision that
Tyler R. Cain and Talbot Debutts Cain (the “Cains™) were, for purposes of the Illinois Income
Tax Act (“IITA™) [35 ILCS 5/101, ef seq.] for the tax years 1996 through 2004, not_residents of
Iilinois and were instead residents of Florida and therefore the Cains had overcome the
Department of Revenue’s (the “Department”) Notice of Deficiency and the Department had
failed to carry its burden of proof. Cain v. Hamer, 2012 IL App (1%y 111283 (July 16, 2012).

See Exhibit A.

ANSWER: The allegations in Paragraph 1 concemn tax years prior to the tax year ending

December 31, 2007 (“Tax Year at Issue”). Therefore, the facts alleged are not material
allegations of fact, and therefore, o answer is required pursuant to Rule 310(b}(2). Further the



Department asserts that the case cited and attached as Exhibit A to the Taxpayers’ Petition in
Paragraph 1 speaks for itself.

2. During the Cain v. Hamer litigation, the Department of Revenue took the swom
deposition of Tyler Cain, and of his accountant, Mr. Robert Jacobson, and the Department

retained transcript of these depositions.

ANSWER: The allegations in Paragraph 2 concern tax years prior to the Tax Year at Issue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
required pursuant to Rule 310(b)(2). Department admits that its counsel, the Illinois Attorney
General, took the depositions of Tyler Cain and Robert Jacobson in a case docketed as 06-L-
050986 in the Circuit Court of Cook County. Department denies that Department retained
transcripts of the depositions. The Department will make a diligent search for referenced
transcripts.

3. Through the 2008 deposition of Tyler Cain, the Department elicited testimony under
oath,

ANSWER: The allegations in Paragraph 3 concern tax years prior to the Tax Year at Issue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
required pursuant to Rule 310(b)(2). Department admits that its counsel, the Illinois Attorney
General, took the depesition of Tyler Cain in docket number 06-1-050986 in the Circuit Court of
Cook County.

4. Mr. Cain testified that he was retired at the time of the deposition, December 22, 2008,
and during 1995,

'ANSWER: The allegations in Paragraph 4 concérn tax years prior to the Tax Year at Issue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
required pursuant to Rule 310(b)(2). Petitioner did not attach the transcript of testimony to which
it refers in Paragraph 4, or otherwise identify the transcript by date, or provide a reference to the
page and line number of the transcript for the testimony alleged. Therefore, the Department lacks
sufficient information to either admit or deny the factual allegations in Paragraph 4.

5. Mr. Cain testified that his income was from interests, dividends and capita] gains, and

that, as an example, he had scld “a hundred shares of Abbott Laboratories, not in these



partnerships, in my name,” Mr. Cain had prior in the deposition testified that he had multiple
“family partnerships set up over a period of time . . . for the purpose of transferring assets from
my name to our children’s name,” and responded affirmatively that “it would be fair to say that’s
— they were created mostly for estate planning purposes.”

ANSWER: The allegations in Paragraph 5 concern tax years prior to the Tax Year at Issue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
required pursuant to Rule 310(b)(2). Petitioner did not attach the transcript of testimony to which
it refers in Paragraph 5, or otherwise identify the transcript by date, or provide a reference to the
page and line number of the transcript for the testimony alleged. Therefore, the Department lacks
sufficient information to either admit or deny the factual allegations in Paragraph 5.

6. Mr. Cain testified that one of his entities, TRC Trading Inc. is “an S corporation” formed
“back when I joined the CBOE [Chicago Board of Options Exchange] . . . in the mid 1970s.”

ANSWER: The allegations in Paragraph 6 concern tax years prior to the Tax Year at Issue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
required pursuant to Rule 310(b)(2). Petitioner did not attach the transeript of testimony to which
it refers in Paragraph 6, or otherwise identify the transcript by date, or provide a reference to the
page and line number of the transcript for the testimony alleged. Therefore, the Department lacks
sufficient information to cither admit or deny the factual allegations in Paragraph 6.

7. Mr. Cain testified that he did not, since retirement in 1990, perform any personal services

for TRC Trading.

ANSWER: The allegations in Paragraph 7 concern tax years prior to the Tax Year at Issue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
" required pursuant to Rule 310(b)(2). Petitioner did not attach the transcript of testimony to which
it refers in Paragraph 7, or otherwise identify the transcript by date, or provide a reference to the
page and line number of the transcript for the testimony alleged. Therefore, the Department lacks
sufficient information to either admit or deny the factual allegations in Paragraph 7.

8. When asked by the Department if he was “aware that TRC Trading was taking

deductions for contributions to your pension plan?” Mr. Cain responded “Yes.”

ANSWER: The allegations in Paragraph 8 concern tax years prior to the Tax Year at Issue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is



required pursuant to Rule 310(b)(2). Petitioner did not attach the transcript of testimony to which
it refers in Paragraph 8, or otherwise identify the transcript by date, or provide a reference to the
page and line number of the transcript for the testimony alleged. Therefore, the Department lacks
sufficient information to either admit or deny the factual aliegations in Paragraph. 8.

9. Mr. Cain testified that since retaining Bob Jacobson as his accountant it was Mr.
Jacobson’s decision 1o not take the pension deduction on the TRC Trading returns.

ANSWER: The allegations in Paragraph 9 concemn tax years prior fo the Tax Year at Issue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
required pursuant to Rule 310(b)(2). Petitioner did not attach the franscript of testimony to which
it refers in Paragraph 9, or otherwise identify the transcript by date, or provide a reference to the
page and line number of the franseript for the testimony alleged. Therefore, the Department lacks
sufficient information to either admit or deny the factual allegations in Paragraph 9.

10. The Department elicited testimony from Mr. Robert Jacobson under oath on February 17,

2009.

ANSWER: Department admits that its counsel, the Illinois Attorney General, took the
deposition of Robert Jacobson in a case docketed as 06-L-050986 in the Circuit Court of Cook
County. However, the information scught at deposition concemed tax years prior to the Tax Year
at Issue.

11.  Mr. Jacobson testified that “TRC Trading, Inc. was originally formed as an Illinois
corporation, and “being a corporation, did not follow the investment partnership rules, so it had
no choice but to file in Iilinois.”

ANSWER: The allegations in Paragraph 11 concern tax years prior to the Tax Year at Issue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
required pursuant to Rule 310(b)(2). Petitioner did not attach the franscript of testimony to which
it refers in Paragraph 11, or otherwise identify the transcript by date, or provide a reference to the
page and line number of the transcript for the testimony alleged. Therefore, the Departinent lacks
sufficient information to either admit or deny the factual allegations in Paragraph 11.

12.  Mr. Jacobson testified that TRC Trading Inc. “was originally where he {Mr. Cain] did all

of hig active trading when he held a seat on one of the exchanges.”



ANSWER: The allegations in Paragraph 12 concern tax years prior to the Tax Year at Issue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
required pursuant to Rule 310(b)(2). Petitioner did not attach the transcript of testimony to which
it refers in Paragraph 12, or otherwise identify the transcript by date, or provide a reference to the
page and line number of the transcript for the testimony alleged. Therefore, the Department lacks
sufficient information to either admit or deny the factual allegations in Paragraph 12.

13.  Mr. Jacobson testified as follows with respect to the salary and defined benefit plan
expenses incurred by TRC Trading Inc.:
BY MR. WYNNE:

Q: And to your understanding TRC Trading was the S
corp he had when he had a seat on the exchange here?
A: Yes, that’s correct,

Q: Now, you also said he was paid a salary by
TRC Trading?
A. Correct.

Q: Do you know whether or not that salary continued
to be paid?
Al No. The salary stopped.

Q: And why was that, do you know?

A: Well, it appeared that he kept paying the salary
because that’s what he always did and he thought he had to.
He was incurring payroll taxes on it. But he thought he
always had to pay himself a salary.

When I told him back in *02, this was before I
started working on his personal return, and I believe my
conversation was with the other accountant, [ said, Why are
you continuing to issue payroll? All he is doing is lending
his company money to turn around and pay him. And they
realized that they should be putting a stop to it. There
was no purpose to be issuing payrell.

Q: You are familiar with the defined benefit plan
Deduction the S corp was taking?

Al Yes.

Q: Do you know if that continued?

Al It continued through "03 or "04. [ believe it was
04,



Q: Do you know the reasons why it stopped?

A Yes. I consulted with him, and I don’t know

whether the prior accountant just left or whether [ was
working with him on it. There was no reason to keep that
liability going. There was no business going on anymeore,
that it should be closed, and they closed it. (Emphasis added).

ANSWER: The allegations in Paragraph 13 concern tax years prior to the Tax Year at [ssue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
required pursuant to Rule 310(b)(2). Petitioner did not attach the transcript of testimony to which
it refers in Paragraph 13, or otherwise identify the transcript by date, or provide a reference to the
page and line number of the transcript for the testimony alieged. Therefore, the Department lacks
sufficient information fo either admit or deny the factual allegations in Paragraph 13.

14.  With respect to the trading activities of TRC Trading after Mr. Cain’s retirement, Mr.

Jacobson’s swom testimony was that:

BY MR. WYNNE

Q: When you reviewed the returns of TRC Trading
Inc. did you get a sense of the trading activity that the
entity conducted?

A Yes. It was minimal amounts of trading.

For example, there may be only, from '99, when I
looked through the returns, from 99 through 2004, I think
the highest number of sales of stock was ten for the whole
year.

Before that T didn’t have a copy of the Schedule D

to tell you, but there was not active trading going on.

Q: And to your knowledge TRC Trading has never éraded
for anybody other than Mr. Cain’s accounts?
A: That’s correct. (Emphasis added}

ANSWER: The allegations in Paragraph 14 concern tax years prior to the Tax Year at Issue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
required pursuant to Rule 310(b)2). Petitioner did not attach the transcript of testimony to which
it refers in Paragraph 14, or otherwise identify the transcript by date, or provide a reference to the
page and line number of the transcript for the testimony alleged. Therefore, the Department lacks
sufficient information to either admit or deny the factual allegations in Paragraph 14.

15.  With respect to his working interaction with Mr. Cain, Mr. Jacobson testified as follows:



BY MR. WYNNE

Q: In your dealings with Mr. Cain, how does he
normally contact you?

A: Phone and e-mail.
Q: Is that communication exclusively from Florida?
A No. He can call me or phone me or e-mail from

anywhere in the world.

Q: Do you know him to travel frequently?
A Yes. He travels quite extensively.

ANSWER: The allegations in Paragraph 15 concem tax years prior to the Tax Year at [ssue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
required pursuant to Rule 310(b)(2). Petitioner did not attach the transcript of testimony to which
it refers in Paragraph 15, or otherwise identify the transcript by date, or provide a reference to the

page and line mumber of the transcript for the testimony alleged. Therefore, the Department lacks
sufficient information to either admit or deny the factual allegations in Paragraph 15.

16.  In addition to the sworn testimony of Mr. Cain and of Mr. Jacobson which the

Department obtained during the Cain v. Hamer proceedings, upon the close of discavery the

Department also entered into & Stipulation of Facts with the Cains.

ANSWER: Department admits that Department, through its attorney, entered into a stipulation
of facts regarding the years 1996 through 2004 in docket number 06-L-050986 in the Circuit
Court of Cook County.

17.  Inthe Stipulation of Factual Matters in the Cain v. Hamer litigation, which was relied on
by the parties and the Circuit and Appellate courts, the Department and the Cains “agreed and .

stipulated” to the following facts (emphasis added):

58.  During the Relevant Period, Mr. Cain did not perform any personal services for
TRC Trading, Inc.

59.  TRC Trading, Inc., an S corporation under the federal Internal Revenue Code, had
no paying clients at any time during the Relevant Period.

&0. During the Relevant Period, TRC Trading, Inc. never offered or provided services
fo the public.




64.  Mr. Jacobson recommended that Mr. Cain’s pension plan be terminated in 2004
when he began preparing TRC Trading, Inc.’s tax retutns, since there was no
business activity taking place and there is no reason to have such hability., TRC
Trading, Inc. did not file any amended federal income tax returns for any tax
years in the Relevant Period.

ANSWER: The allegations in Paragraph 17 concern tax years prior to the Tax Year at Issue.
Therefore, the facts alleged are not material allegations of fact, and therefore, no answer is
reguired pursuant to Rule 310(b)(2). Department admits that Department, through its atforney,
entered into a stipulation of facts regarding the years 1996 through 2004 in docket number 06-L-
050986 in the Circuit Court of Cook County.

18.  The Appellate Court’s discussion of the many facts pertaining to the tax residency issue,
'taking into account all facts of record, commented that “Although plaintiffs owned companies
during the relevant period, they had limited involvement in those companies.” Cain v. Hamer,

2102 IL App (1%) 112833, 9 9.

ANSWER: Department admits the existence force and effect of the case law cited in Paragraph
18. That case law speaks for itself.

19. Section 1501(a)(1) of the [ITA, in pertinent part, provides that “The term "business
income" means all income that may be treated as apportionable business income under the

Constitution of the United States.” 35 ILCS 5/1501(a)(1).

ANSWER: Department admits the existénce force and effect of the statute cited in Paragraph
19. That law speaks for itself.

20.  Section 1501(a)(13) of the IITA provides that “The tenm "nonbusiness income" means

all income other than business income or compensation.” 35 ILCS 5/1501(¢a)(13).

ANSWER: Department admits the existence force and effect of the statute cited in Paragraph
20. That law speaks for itself.



21. Section 301(c)(2)} of the IITA, in pertinent part provides as follows:
Sec, 301, General Rule.
{a) Residents. ...
(b) Part-year residents. . . .
(c) Other persons.

(1) In general. Any item of income or deduction which was taken into
account 1n the computation of base income for the taxable year by any person
other than a resident and which is referred to in Section 302, 303 or 304 (relating
to compensation, nonbusiness income and business income, respectively) shall be
allocated to this State only to the extent provided by such section.

(2) Unspecified items. Any item of income or deduction which was taken
into account in the computation of base income for the taxable year by any person
other than a resident and which is not otherwise specifically allocated or
apportioned pursuant to Section 302, 303 or 304 (including, without limitation,
interest, dividends, items of income taken info account under the provisions of
Sections 401 through 4235 of the Intemal Revenue Code, and benefit payments
received by a beneficiary of a supplementa! unemployment benefit trust which is
referred to in Section 501(c)(17) of the Internal Reverme Code):

(A) in the case of an individual, trust, or estate, shall not be allocated to
this State; and

(B) in the case of a corporation or a partnership, shall be allocated to this
State if the taxpayer had its commercial domicile in this State at the time such
item was paid, incurred or accrued.

ANSWER: Department admits the existence force and effect of the statute cited in Paragraph
21. That law speaks for itself.

22.  With respect to nonbusiness income, section 303 of the IITA, in pertinent part, provides

as follows:

Sec. 303. (a) In general. Any item of capital gain or loss . . . to the extent such
item constitutes nonbusiness income, together with any item of deduction directly
allocable thereto, shall be allocated by any person other than a resident as
provided in this Section.

{(b) Capital gains and losses.



(3) Intangibles. Capital gains and losses from sales or exchanges of
intangible personal property are allocable to this State if the taxpayer had its
commercial domicile in this State at the time of such sale or exchange.

ANSWER: Department admits the existence force and effect of the statute cited in Paragraph
22. That law speaks for itself.

23.  Section 1501(a)}(2) of the IITA provides that “The term "commercial domicile" means the
principal place from which the trade or business of the taxpayer is directed or managed.” 35

ILCS 5/1501(a)(2).

ANSWER: Department admits the existence force and effect of the statute cited in Paragraph
23. That law speaks for itself.

24, Section 1501(2)(20) limits the term “resident” to individuals, trusts and estates. 35 ILCS

5/1501(2)(20).

ANSWER: Department admits the existence force and effect of the statute cited in Paragraph
24. That law speaks for itself.

25.  All material facts established through the testimony of Mr. Cain and Mr. Jacobson, and
through the Stipulation of Factual Matters, remained substantially unchanged with respect to the

2007 Hlinois income tax year.

ANSWER: Department denies the factual allegations in paragraph 25.

26. At some point during 2007, Mr. Cain sold stock in Abbott Laboratories which Mr. Cain
had contributed as capital to TRC Trading, Inc. upon its formation, the title of which remained

registered to Tyler R. Cain, resulting in capital gain income to TRC Trading, Inc.
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ANSWER: Department admits the factual allegations in paragraph 26.

27.  In 2007, TRC Trading, Inc. distributed to Tyler R. Cain the proceeds from the 2007 sale

of stock.

ANSWER: Department admits the factual allegations in paragraph 27.

28.  TRC Trading Inc. filed an original return reporting the capital gain on the sale of stock as

business income on the 1L 1120-ST for TYE 12/31/2007.

ANSWER: Department admits the factual allegations in paragraph 28.

29,  More than three vears after the filing of the original IL 112-8T return, TRC Trading Inc.
filed an amended retum reporting the capital gain on the sale of stock as nonbusiness income, but

the amended return did not seek arefund of the resulting overpayment of tax to Illinots.

ANSWER: Department admits the factual allegations in paragraph 29.

30.  After the Department lost the Cain v. Hamer case after a six year legal battle during
which, sadly, Talbot D. Cain deceased, on October 10, 2013 the Department issued a Notice of

Audit Initiation for the 2007 tax year to TRC Trading, Inc.

ANSWER: Department admits the factual allegations in paragraph 30,

31. Notwithstanding the above alleged deposition testimony of Mr, Cain and Mr. Jacobson
and the above alleged Stipulation of Factual Matters in the Cain v. Hamer litigation, just six days
after the Notice of Audit Initiation was sent to TRC Trading, Inc. on October 16, 2013, the
Department issued to Tyler R. Cain and Talbot D. Cain a Notice of Proposed Deficiency for the

2007 tax year proposing to asses tax of $64,304, and penalty of $19, 291, plus interest, for the
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2007 tax year because the amended return “is out of statute and the treatment of income as

“Nonbusiness’ income is iinproper.”
ANSWER: Department admits the factual allegations in paragraph 31.
32. Mr. Cain, through his counsel, advised the Department on October 29, 2013, as follows:

. We believe that if the Department issues a Notice of Deficiency the
Department will be taking a position contrary to judicially established facts that it
is collaterally estopped from litigating yet again, without reasonable cause to do
so (i.e., the development of any new information), and it will expose itself to a
claim for attomey fees under Section 10-55(a) of the Administrative Procedure
Act and Section 7 of the Taxpayers’ Bill of Rights Act if we have to protest and
defeat this position.

ANSWER: Department adinits the factual allegations in paragraph 32,

33.  On February 5, 2015, the Department issued a Notice of Deficiency to the Cains
assessing a personal il1co;ne tex deficiency for the 2007 lllinois income tax year of $118,761.00
(tax, penalty and interest) because, as the Department’s Informal Conference Board concluded in

November 26, 2014, “Tyler R. Cain’s distribution from TRC Trading Inc. is business income and

should be sourced to Illinois.” (Emphasis added). See Exhibit B (Notice of Deficiency) and

Exhibit C (Informal Conference Board, Action Decision).
_ ANSWER: Department admits the factual allegations in paragraph 33.

COUNT I

The Department is collaterally estopped from establishing, contrary to the
sworn testimony and the Stipulation of Factual Matters in the Cain v. Hamer
case, that TRC Trading Ine. had a commercial domicile for purposes of IITA
section 1501(2)(2). Therefore the NOD cannot establish the prima facie case
under II'TA section 904(c) that the 2007 distribution by TRC Trading Inc, of
capital gain ineome to Mr. Cain was of Illinois source business income.
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34.  Plaintiff repeats and realleges the aliegations in paragraphs 1 through 33 hereof as though

fully set forth herein.

ANSWER: Department realleges and incorporates herein its Answers to paragraphs 1 though
33.

35.  The deposition testimony of Mr. Cain and of Mr. Jacobson, and the Department’s
Stipulation of Factual Matters in the Cain v. Hamer litigation established conclusively that TRC

Trading, Inc. was not engaged in a trade or business carried during 1996 through 2004.

ANSWER: Paragraph 35 contains a legal conclusion, not a material allegation of fact.
Additionally, the allegations in Paragraph 35 concern tax years prior to the Tax Year at Issue.
Therefore, no answer is required pursuant to Tribunal Rule 310(b)(2).

36.  Because TRC Trading Inc. is a corporation it is not a “resident” for purposes of sections

301(a) and 1501(a)(20) of the IITA.

ANSWER: Paragraph 36 contains a legal conclusion, not a material allegation of fact.
Therefore, no answer is reguired pursuant to Tribunal Rule 310(b)(2).

37.  Because TRC Trading Inc. had no trade or business during 1996 through 2004 it had no
“commercial domicile” within the meaning of that ferm in section 301(c)(2).

ANSWER: Paragraph 37 contains a legal conclusion, not a material allegation of fact.
Additionally, the allegations in Paragraph 37 concern tax years prior to the Tax Year at Issue.
Therefore, no answer is required pursuant to Tribunal Rule 310(b)(2).
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38.  The Department is collaterally estopped from asserting that capital gain income earned by
TRC Trading, Inc. in 2007 arose from an active trade or business engaged in by TRC Trading,

Inc.

ANSWER: Paragraph 38 contains a legal conclusion, not a material allegation of fact.
Therefore, no answer is required pursuant to Tribunal Rule 310(b)(2). Department denies the
allegations in paragraph 38.

39.  Because TRC Trading Inc. did not have a commercial domicile in this, or any other,

State, the capital gain of TRC Trading, Inc. cannot be aflocated to this State under IITA Section

303(0)(3).

ANSWER: Paragraph 39 contains a legal conclusion, not a material allegation of fact.
Therefore, no answer is required pursuant to Tribunal Rule 310(b)}(2). Department denies the
allegations in paragraph 39.

40. Because TRC Trading Inc. did not have a commercial domicile in this, or any other,

State, the capital gain of TRC Trading, Inc. cannot be allocated to this State under IITA section

301(c)(2)B).

ANSWER: Paragraph 40 contains a legal conclusion, not a material allegation of fact.
Therefore, no answer is required pursuant to Tribunal Rule 310(b)(2). Department denies the
allegations in paragraph 40. ' ) '

41.  Because the 2007 capital gain income of TRC Trading Inc. could not be allocated to this
State under section 303(b)(3) nor under section 301(b)(3), its distribution of the income to Mr.

Cain was not a distribution of lllinois source income,
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ANSWER: Paragraph 41 contains a legal conclusion, not a material allegation of fact.
Therefore, no answer is required pursuant to Tribunal Rule 310(b)(2). Department denies the
allegations in paragraph 41.

42,  Having been adjudged by the Iilinois courts to be a resident of Flerida, and a nonresident
of Hlinois, in 2007 Mr. Cain was only subject to tax under the IITA with respect to distributions

of Ilinois source income made to him by TRC Trading, Inc.

ANSWER: Paragraph 42 contains a legal conclusion, not a material allegation of fact.
Therefore, no answer is required pursuant to Tribunal Rule 310(b)(2). Department denies the
allegations in paragraph 42.

WHEREFORE, Department prays that the Tax Tribunal enter an order declaring that:
(1) Petitioner cannot establish a case of collateral estoppels because the Notice of Deficiency at
issue concerns tax year ending December 31, 2007; and (2) that the NOD establishes the
statutory prima facie case under IITA section 904(c) that that the 2007 distribution of capital
gain income to Mr. Cain from TRC Trading, Inc. was a distribution of Illinois source business

income.

COUNT 11
In the alternative, either as business income, or as nonbusiness income, TRC

Trading Inc.’s distribution of income to Mr. Cain was properly allocated to
Mr. Cain’s state of residence, Florida.

43.  Plaintiff repeats and realleges paragraphs 1 through 33 hereof as though fully set forth

herein,

ANSWER: Department realleges and incorporates herein its Answers to paragraphs 1 though
33.
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44.  The Department’s IITA Regulations, in pertinent part concerning Special Apportionment,

provides as follows:

§ 100.3380. Special Rules (IITA Section 304)

(© Sales Factor. The following special rules are established in respect to the
Sales Factor in IITA Section 304(a)(3):

4) Where business income from intangible property cannot readily be aftributed
to any income producing activity of the person, the income cannot be assigned to
the numerator of the sales factor for any state and shall be excluded from the
denominator of the sales factor,

86 1L Admin. Code § 100.3380(c)(4).

ANSWER: Department admits the existence force and effect of the regulation cited in Paragraph
44, That law speaks for itself.

45.  Even if the capital gain from the sale of stock held by TRC Trading is presumed by the
IDOR to have generated business income, there was nio income producing business activity of
TRC Trading Inc. identified by the Department to which the capital gain could be readily

attributed to in order to allocate the income as Illinois source income of TRC Trading, Ine.

ANSWER: Paragraph 45 contains a legal conclusion, not a material allegation of fact.
Therefore, no answer is required pursuant to Tribunal Rule 310(b)(2). Department denies the
allegations in paragraph 45.

46.  The Department’s IITA regulation addressing business and nonbusiness income, 86 Il1.
Admin. Code. § 100.3010, provides no guidance for sourcing nonbusiness capital gain income
from the disposition of intangible assets, and refers to IITA section 301(c)(2) for “rules for the
allocation by these persons [persons other than residents] of unspecified items of nonbusiness

income.”
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ANSWER: Department admits the existence force and effect of the regulation cited in Paragraph
46. That law speaks for itself.

47.  Under IITA section 301(c)(2) unspecified items of nonbusiness income “in the case of a
corporation” can only be sourced to INinois if the corporation had its commercial domicile in

IHinois.

ANSWER: Department admits the existence force and effect of the statute cited in Paragraph
47. That law speaks for itself.

48.  TRC Trading, Inc. had a legal domicile in Ilinois but no commercial domicile within the
meaning of IITA section 1501(2)(2) and 86 Iil. Admin. Code § 100.3210, and thus the capital

gain could not be allocated fo Illinois under IITA section 301(c)(2}(B)

ANSWER: Paragraph 48 contains a legal conclusion, not a material allegation of fact.
Therefore, no answer is required pursuant to Tribunal Rule 310(b)(2). Department denies the
allegations in paragraph 48.

49,  Under IITA section 301(c)(2)(A), unspecified items of nonbusiness income “in the case
of an individual, trust, or estate, shall not be allocated to this State.”

ANSWER: Department admits the existence force and effect of the statute cited in Paragraph
49, That law speaks for itself.

50.  Mr. Cain was adjudged to be a nonresident of Illinois, and thus the distribution of capital

gain income from TRC Trading, Inc. could not be allocated to Illinois under IITA section

301(c)2)(A).
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ANSWER: Paragraph 50 contains a legal conclusion, not a material allegation of fact.
Therefore, no answer is required pursuant to Tribunal Rule 310(b)(2). Department denies the
allegations in paragraph 50.

WHEREFORE, Defendant prays that the Tax Tribunal enter an order declaring that the
2007 capital gain distributed to Mr. Cain by TRC Trading Inc. is allocable to Iilinois as Illinois

source income under the [ITA either as business or nonbusiness income.

COUNT III

The Department’s NOD, contrary to the testimony and the Stipulation of Factual
Matters in Cain v. Hamrer and without reasonable cause, makes the untrue assertion
that Mr. Cain received a distribution of Ilinois source business income from TRC
Trading Inc. Therefore, the Department has subjected itself to the payment of the
reasonable expenses, including reasonable attorney's fees, actually incurred by Mr.
Cain in defense of the action initiated by the NOD.

51.  Plaintiff repeats and realleges paragraphs 1 through 33 hereof as though fully set forth

herein.

ANSWER: Department realleges and incorporates herein its Answers to paragraphs 1 though 33
as if fully set forth here.

52. Section 10-35 of the Administrative Procedure Act (“APA™), in pertinent part, provides

as follows:

Sec. 10-55. Expenses and attorney's fees.

(a) In any contested case initiated by any agency that does not proceed to court
for judicial review and on any issue where a court does not have jurisdiction to
make an award of litigation expenses under Section 2-611 of the Civil Practice
Law, any allegation made by the agency without reasonable cause and found to be
untrue shall subject the agency making the allegation to the payment of the
reasonable expenses, including reasonable attorney's fees, actually incurred in
defending against that allegation by the party against whom the case was initiated.
A claimant may not recover litigation expenses when the parties have executed a
settlement agreement that, while not stipulating liability or violation, requires the
claimant to take correction action or pay a monetary surm.
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5ILCS 100/10-55(a).

ANSWER: Department admits the existence force and effect of the statute cited in Paragraph
52. That law speaks for itself.

53.  The Department was warned by Mr. Cain’s counsel, in writing, prior fo issuing the NOD
that the liability the Department was proposing would be contrary to established, adjudicated
facts, withcut reasonable cauée to do so, and would expose itself to potential liability for costs
and fees under the APA.

ANSWER: Paragraph 53 contains an allegation of fact that is immaterial to the issues to be
decided by this Tribunal. Department admits that Petitioner sent Department a letter threatening
to request attorneys’ fees if the Department issued its Notice of Deficiency.

54.  Ignoring the testimony and Stipulation of Factual Matters in Cain v. Hamer, ignoring the
submissions by Mr. Cain’s accountant and Mr. Cain’s counsel that there was no reasonable basis
for the proposed assessment of liability, and ignoring Mr. Cain’s counsels admonition that the
Department may trigger liability for reasonable expenses and fees Mr. Cain would incur to
defend against a proposed assessment, the Department issued the NOD that is the subject of this
contested case proceeding,

ANSWER: Department admits that it issued the Notice of Deficiency for tax year ending
December 31; 2007. Tax year 2007 was not a year at issue in the Cain v. Hamer case.

55,  The General Assembly has failed to amend Scction 10-55 of the APA to reflect that Civil
Practice Law has been replaced by the Illincis Code of Civil Procedure, and fo reflect that
Supreme Court Rule 137 {Iil. S. Ct. R. 137] preempted former Section 2-611 of the Civil Practice
Law. There is currently no Section 2-611 of the Code of Civil Procedure [735 ILCS 5/Art |, et

seq. The Tax Tribunal therefore does not have jurisdiction to make an award of expenses under
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Section 2-611 of the Civil Practice Law, and thus Section 10-55 of the APA is applicable fo this

contested case proceeding.

ANSWER: Paragraph 55 contains a legal conclusion, not a material allegation of fact.
Therefore, no answer is required pursuant to Tribunal Rule 310(b)(2). Department denics the
allegations in paragraph 55.

WHEREFORE, Department prays that the Tax Tribunal enter an Order declaring that
because the Petitioner failed to cooperate with the Department’s audit process, the Department’s

issuance of the NOD was reasonable, and the NOD is prima facie correct,

COUNT IV

In issuing an NOD without reasonable cause to take a position contrary to testimony
and a Stipulation of Factual Matters in Cain v. Hamer, cven after being advised that
in so doing it would expose itself to an award for reasonable expenses and aftorney’s
fees, the Department acted with intentional or reckless disregard of tax laws and
regulations, subjecting itself to suit for damages under Section 5 of the Taxpayers’
Bill of Rights.

56.  Plaintiff repeats and realleges paragraphs 1 through 33 hereof as though fully set forth

herein.

ANSWER: Department realleges and incorporates herein its Answers to paragraphs 1 though 33
as if fully set forth here.

57.  TheTaxpayers’ Bill of Rights provides as follows:

Sec. 5. Taxpayer's suits. Taxpayers have the right to sue the Department of
Revenue if such Department intentionally or recklessly disregards tax laws or
regulations in collecting taxes. The maximum recovery for damages in such a
suit shall be $100,000. If a taxpayer's suit is determined by the court to be
frivolous the court may impose a penalty on the taxpayer not to exceed
$10,000 to be collected as a tax.

20 ILCS 2520/5.
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ANSWER: Department admits the existence, force, and effect of the statute quoted in paragraph
57. That statute speaks for itself.

58. The Department deliberately chose to proceed to issue a NOD against Mr. and Mrs. Cain
after having been specifically cautioned that proceeding to assessment for the 2007 tax year on a
basis factually contrary to the testimony and stipulated facts in Cain v. Hamer would expose the
Department to potential damages under the Taxpayers” Bill of Rights. The Department
deliberately chose to proceed to issue a NOD even though it had developed no new facts
regarding the 2007 tax year {during which the Cains were locked in litigation with the
Department) from those it had uncovered after more than 6 years of expensive litigation with the
Cains in a failed effort to assess liability against themn as Illinois residents under the IITA for the
1996 through 2004 tax years, which involved invasive and burdensome discovery of every aspect
of Tyler and Talbot Cain’s lives and even an illegal procurement of their credit report.

ANSWER: Department denies the allegations in paragraph 58.

59,  During the course of the aforementioned proceedings in Cain v. Hamer the Department
was advised by Mr. Cain’s counsel in the litigation that Talbot D. Cain had died, before having
received the full disbursement of funds due under the State Officers and Employees Money
Disposition Act in Cain v. Hamer. Nevertheless the Department deliberately chose to include

Talbot Cain in the NOD.

ANSWER: Department included Mrs. Talbot D. Cain on the NOD because Petitioners filed a
joint income tax return for the tax year ending December 31, 2007.
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60, The assessment of Hability for the 2007 tax year against Tyler and Talbot Cain is the
result of intentional or reckless disregard of the tax laws and regulations, for which Tyler Cain is
entitled to the maximum amount of damages under the Taxpayers” Bill of Rights.
ANSWER: Department denies the allegations in paragraph 00.

WHEREFORE, Plaintiff prays that the Tax Tribunal enter an order holding that the
Department acted reasonably and denying any award ol damages to Tvler Cain pursuant 1o the
Taxpayers’ Bill of Rights.

Respectfully submitted,
ilhinoets Departiment of Revenue

By: LISA MADIGAN, Attorney General, State of
flhinois
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Rebecca L. Kulekowskis

Special Assistant Attomey General

Pates Fune 2, 2015

Rebeces L. Kulekowskis
Special Assistant Attorney General
Phone: (312} §14-331%8

Rebeora, Kulekowskist Ulinois. sov

[Hinois Department of Revenue
100 West Randolph St., 7-800
Chicage, 1L 6%03

Fax: (312)814-4344



STATE OF ILLINOIS )

COUNTY OF COOK. )

TYLER R. and TALBOT DEBUTTS CAIN
v.
ILLINOIS DEPARTMENT OF REVENUE

DOCKET NO. 15-TT-63

VERIFICATION AND AFFIDAVIT AS TO LACK OF SUFFICIENT KNOWLEDGE

Greg Nelson, being first duly sworn, deposes and says that he is an employee and duly
authorized agent of the Illinois Department of Revenue (“Department”), that he has read the foregoing
Respondent’s Answers to Petition, that he is well acquainted with its contents, and under penaltics as
provided by law pursuant to 735 ILCS 5/1-109 of the Illinois Code of Civil Procedure, he certifies that
the statements set forth in that instrament are true and correct, except as to allegations claiming lack of
sufficient knowledge (Paragraphs 4, 5, 6, 7, 8, 9, 11, 12, 13, 14, and 15) pursuant to 735 ILCS

5/2-610{b), which he verily believes to be true.

Greg Nelson \
Revenue Auditor I1I
Mllinois Department of Revenue
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IN THEE CIRCUIT COURT OF COOK COUNTY, ILLINCIS
COUNTY DEPARTMENT - LAW DIVISION
TAX AND MISCELLANEGUS REMEDIES SECTION

Tyler and Talbot Cain,
tainuffs,

v. No.: {6 L 050986
Brian Hamer, in his official capacity as
Director, Jllinots Department of Revenue; the
Tlinois Department of Revenne; and, Alexis
Giarnmoulias, in his official capacity as Staie
Treasurer of the State of Jlhinois,

Judge Eimer Toimaire

Defendants.

S N Mot S M e St Mg Nt S S Nt et N S St i’

STIPULATION OF FACTUAL MATTERS

The Plaintiffs, Tyler and Talbot Cain {the “Cains™), and the Defendants, the limo:s
Department of Revenue (the “Department”), Brian Hamer, as Director of the Depariment, and
Alexis Gianmoulias, as State Treasurer (collectively all as the “Defendants”), agree and stipulate

to the following factal matters:

1. The relevant tax periods are the years ending December 31, 1996 tﬁrough December 31,
2004 (the “Relevam Period™).

2. Tyler Cain was horn and raised in liinois. He graduated from New Trier High Schoo! in
Winnetka and attended several colleges outside Hlinois before refuning to Hhnois and
groduating from Lake Forest College in Lake Forest, IIIinois with a bachelor of arts

degree.

wa
f}

Talbot Cain was born in Norfolk Virginia and graduated from high school in Washington,
D.C. She graduated from Mary Washingtan College in Fredericksburg, Virginia before

moving to New York to work for Conde Nast Publication for three years.

US_ACTWE- 1048746372 12/27/10 9.09 AN
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5.

More than 46 yéars ago, Lhe Cains were married in Illinois and spent their honeymoon in
Jupiter Islend, in Martin County, Florida, and then returned to Illinois 1o work, live, and
raise a farmly.

Until 1990, Mr. Cain was self-employed, as a trader owning a scat in the Chicago Board

of Options Exchange.

On December 10, 19‘99, Mr. Cain soid his seat at the CRBOE for-

Real Properiy Contacts

FLORIDA

7.

10

11.

13.

Florida.
Since 1995, the Cains have claimed a homestead exemption on their house at -

The Cains purchased the land on which they built their house located at _

I 155
The construction of the Cains’ house, located at _

Florida, was completed in 1990,

The Cains also purchased a three-bedroom, 2.5 baths, 2 car garape lownhouse at-

_ Flonda, for -on September 28, 2005, which is

available for their children and families to use.

According to the Martin County, Florida, assessor, the approximate market value of the

Cains” house loceted = [ A DD -+

According lo the Martin' County, Florida, assessor, there are twe dwellings on parcel 1D

No. 35-38-42-015-000-00010-9, located 2 NN ' .

the main house with an approximate square footage of 6,322 and a guesthouse with an

appraximate square footage of 1,004.

US_ACTIVE-WHB7AGIZ.2 127710 9109 AM
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ILLINOIS

14,

15.

16,

17.

18.

210.

21

SO0

Before 1995, the Cain’s long-time house and residence was ai_

-Iilinois, where they raised themr family.

" According to the Lake Courty, THinois, assessor, the approximate market value of the

Gains'house tocated o« | - -

According to the Lake County, Hlinois 2ssessor, the approximate square footage of the
OTnp——__________jumwH 156,592,

Ilhnois homestead exemptions, once granted, coptipue {rom year io yézu- without
rcappiicaijén or renewal.

The Cains contacted the Lake County assessor and discontinved the homestead
exemption in [llinois several yc:aré apg, but afier thcr Relevant Pertod, having recelved a

homestead exemption after 1995,

After 1995, in an effort to downsize from their house at_

B e Cains purchased vacant property located a 333 North Green Bay Road in Lake

Forest, Nllinots, intending at the time to construct a house using the proceeds from the sale

On the Transfer Declaration for the property located at _

I ois (rom the puschase of the property by the Cajns,.lhe form was marked
to indicate that this property was not the Cain’s principle residence.

After purchasing the above property, the Cains reiained the services _ef an Jlhnois
architect, Thomas Beeby, to design the house and submit the proposed désign 10 the Lake
Forest Historic Preservation Commission for the necessary approval. Minutes of a

meeling between'the Cains and their architect, prepared by the architect, reflecting their

discussion of plans for the propesed house a‘t_

are attached as an Exhioit 1.

The Cains ultimately abandoned their pian to downsize to a house at _

-as the costs of construction became too expensive.

-3.-
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In August 2005, architect Thomas Beeby, on behalf of the Cains, requested z Ceriificate
of Appropriateness for 2 proposed addition 10 the Cains’ house at —
I - copy of the minutes from the Commission’s meeting is attached hereto as

Exbit 2.

Contacts Other Than Rea) Estate

24,

25.

20.

28.

29.

The Cains executed their Declaration of Domicile in Florida on Novernber 13, 1995,
which was recorded in Martin County, Flonida, on November 20, 1995. A true and
accurate copy of whih is attached hereto as Exhubit 3.

Mr. Cain has a Pf:rmane;n Resident Identificaiion Card issued by the State of Florida on
November 13, 1995, which is current and was vald forlthe entire Relevamt Peﬁod-. A true
and accurate copy of which 1s attached hereto as Exhibit 4.

Mrs. Cain has a Permanent Resident Identification Card issued by the State of Florida on
March 11, 1996, which is cument and was valid for the Relevant Period beginning on
March 11, 1996, A true and accurate copy of which is attached hereto as Exhibit 5.
During the Relevant Period, Mr. Cain’s personal use celluler phone number has a Flonida
area code (*7727).

During the Relevant Period, the Cains subscribed 10 the following publications, which are
delivered to-their Florda residence: |

Al Palm Beach Post;

B. New York Times;

C. Investors Business Daily; and

D. Wall Street Journal.

During the Relevant Period, the Cains established patient relationships with the following

doctors located in Florida:

A Dir. Mark Groeke, Internist, since 2003;

B. Dr. Peter Lascheid, Dentist, during the entire Relevant Penod;
C. Dr. Wamren Zwecker, Dermatologist, during the entire Relevant Period; and
-4-
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30.

31.

33.

34,

35.

360.

D.  Dr Elise Hiliman, Dermatologist. during the entire Relevant Period.

During the Relevant Period, the Cains retained patient relationships with the following
doctors in Hlinois:

A Dr. Jerry Osher, Internist;

B Dr. Lloyd Sigmund, Dentist

C. Dr. Julia Marshall, Dcméﬁoioéisi

The Cains estate plans reiied vpon a Florida attorney, Robert Chapin, for administration
and implementation.

Durning the Relevant Period, the Cains emp}'oyed the services of various legal advisors i
Florida and Hinois.

During the Relevant Period, the Cains employed the services of tax preparers in Jinois
10 prepare their personal and partnership / S Corporation federal incfomc fax retums.
During the Relevant Period, Mrs. Cain was a member of the Jupiter Island Bridge Club in
Jupiter Island, Florida, and actively participated in bridge tournaments.

According 1o the Cains’ American Express statements for the period from July 12, 2001
through Ausust 19, 2004, 73% of their expenditures were made outside of Hliinois, and
they were mai;ing those expenditures outside of 1Hinois 61% of the time. The Cains have

rwo pieces of art work, among others, in their Fiorida residence, one valued between

-and - and the other valued in excess of -Tht combined value

of these two painlings is preater than the total value of all art wark owned by the Cains

focated in Ilinois.

The Cains purchased burial plots in Martin County, Florida.
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Voter Resistration, Voting, Licenses, Identification and Jury Duty

37

39.
40,

1996
1998
1999
2000
2001

2002

41.

42.

43.

During th;e Relevant Period, Mr. Cain had a Concealed Weapon or Firearm License
issued by the State of Fiorida. A true and accurate copy of which is atlached hereto as
Exhibt 4.

During the Relevant Period, Mr. Cain had a Driver’s License issued by the State of
Florida. A true and accurate copy of which is attached herelo as Exhibit 4.

During the Relevant Periad, the. Cains were both regisiered 1o vote in Florida.

During the Relevant Period, Mrs. Cain had a Driver's License issued by the State of
Fiorida. A true and accurate copy of which is artached hereto as Exhibit 5.

Public records from the Martin County, Florida Supervisor of Eleciions show the

following identical voting history for both Tyler and Talbot Cain:

Year In Person / Absentee
Absenlee
Absentes
In Person
In Person
In Person

_ Absentee

Mr. Cain was summoned for jury duty in Florida during the winter of 2000. He served
and was dismissed.

During the Relevant Pzriod, Mr. Cain was summoned a second time for jury duty in
Florida, but was dismnissed because he had prostale cancer. )

Mus. Cain was summoned for jury duty in Florida doring the summer of 2001, put was

unable to serve.
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44, Mrs. Cain was summoned for jury duty in Flonda during the wimer of 2002. She
reported lor duty and was dismissed. -

45, Neither Mr. nor Mrs. Cain was called for or served jury duty in Iliinots during the
Relevant Period.

46.  According to public records, during the relevant period, Mr. Cain made the following

poltical contnbutions:

Candidate T Ofikee ‘ Amount
500
2,000

1,000

500

1.000

1,00u

47.  Donations made o pational and non-lllnois candidates exceeded the amount made to
illinois candidates.

Automobiles |

48, Du_n'ng the Relevant Period, the Cains had no aulomobiies registered m ihnos.

Physical Presence m Flonida THinois and Elsewhere

49.  The Cains were physically present in Florida, lllincis and outside of both Florida and

Nlinois approximately the followng number of days each year 1n the Relevant Penod:

US_RCIrvE 102872517 7 122110 .09 AM
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/
Year Days in Florida | Days in Iliinois | Days Elsewhere
1996 159 61 45 '
1997 165 159 41
1998 171 : 167 77
1999 168 171 26
2000 171 = 167 27
2001 175+ 167 23
2002 175, 164 26
2003 164 177 - 24
2004 170, 173 - 24
2005 d8B 162 - 21
Totals 1,666 284

The Cains Spending at Private Clubs

50.  The Cains spent the following amounts al their privale clubs in Florida, Hlinots, New

York and Pennsylvania from 2003 through 2007

Jliiners Clubs 2003 2004 2005 2006 2007 Totals
Shoreacres $16,045 | 511327 | 514929 58,938 $12.182 | 564,322
Onwentsia Club 317,420 |S18,174 | 816944 | 527,673 | 5)8.728 | §98,939
The Racquet Club of | ¢ 450 $5,289 $2.648 $6,243 $1,580 $19,190
Chicago - :
0ld Eim Ciub $11,942 | 56,390 $189007 | 811,733 | $4,455 $53,517

liinois Totals | 549737 | $41.180'] $53.518 | $54,587 34045 $735967 | -

Florida Clubs 7003 2004 2005 2606 2007 Totals
Seminole Golf Club | $10,039 | $10,595 1 810,119 | $10,209 | $10,595 | §51,557
;’f“‘“ Island Group, [ ¢4y 104 | 368392 1854359 | 556,893 | $55783 | 276,531
g;:f;f Sound Yacht | ¢10 010 |snis5 | 26,278 $7,676 $7.856 $43371
The Everglades 55,768 $10409 | $9,693 $10,758 | $10453 | $51,081
Chab, Inc. ’

Florida Totals | 570921 | $100.947 | 580.44% | 85536 | SB4.687 $422.540
-8
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Year Days in Florida | Days in Hlineis | Days Elsewhere
1996 159 i61 45 '
1997 165 159 41

1998 171 : i67 27

1999 168 171 26

2000 171 = 167 27

2001 175+ 167 23

2062 - 164 26

2003 i77 - - 24

2004 173 - 24

2005 162 21
Totals 1,666 284

The Cains Spending at Private Clubs

50. The Cains spent the following amoﬁms at their private clubs in Flonda, Hhnots, New
York and Permsylvania from 2003 through 2007:

Winois Clubs 2003 3004 2005 2006 2007 Totals
Shorcacies 516945 |311327 | 514,929 | $8.938 312182 | 564,322
Onwentsia Club §17.420 | 818,174 | 516,944 | §27,673 | 318728 | 598,939
The Racquet Chbof { o3 130 5989 {52,648 156243 [51,580 | 519,190
Chicago _ :

O1ld Eim Club $11.942 136390 | 518997 1$11,733  |3$4,455 $53,517
Tliinois Totals | $49.737 | 541180 |  $53518[  $54.587 16.945 $135.967

Florida Clubs 2003 2004 2005 7006 2007 TFotals
Serminole Golf Club | 810,039 | 810,595 | 810,119 510209  [$10,595 | $51.557
Jupstes Istand Grovp, | 01 100 | 568302 | 554,359 | $56,893 | 855783 | $276,531
g‘:ff Sound Yacht | g0 010 | $11,550 | 86278 | $7.676 $7.856 | $43371

= laa
The Everglades 39,768 $10.409 | 39,693 $10,758 | $10453 | $51,081
Club, Inc.
Florida Totals | 570921 | 5100.947 | $80.44%] $85536 |  $84.687 $422.540
_8.
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Mew York Chabs 2003 2004 . 2005 2806 2067 Totals
The Brock Club $1,977 $1,854 £1,872 32,013 £1.887 $9.,603
Cotony Club $2,016 13,244 £2,216 2227 . | $3.5%2 513,295
New York Totals §3.983 35,098 54,088 $4.248 £5.479 £27.898 I:
Pennsylvania Club 2003 2084 2045 2006 2087 Tatals
Rolling Rock Club 51360 1851324 $£1,741 $1.632 $6,349 $12,406
Pennsylvania Totals 31368 51.324 $1.741 §1.632 36348, $12.406
The Cains Actively Participated in Orpanizations In Florida and lllinois
51.  Mr. Cain was a member or served on the board of directors/governors/irusiess or on a
commuttes of the following organizations:
Organization Location Position Held Time Period
Jupiter Medical Center Jupiter, FL Board of Directors and F995 - 1999
Planning Committee
Jupiter Medical
fpiter Mecica Center Jupiter, FL Board of Directors 2005 — present
Foundation

' . fupiter Istand Medicai Clinic

Hobe Sound, FL

Board of Directors

2007 — present

Jupiter Island Club

Hobe Sound, FL-

Member, Buyout
Committee (1993-2002)
and Board of Goevernors

{1993-2002)

1988 — present

Hobe Sound Yacht Club

Hobe Sound, FL Member 1994 — present

The Everglades Club Palm Beach, FL Member 1996 — present
The Four Arts Club Palm Beach, FL Member 2003 - present
Semnole Golf Club Juno Beach, FL Member 1989 — present
Onwenisia Club - Lake Forest, 1L - Member 1972 — present
Shoreacres Clab Lake Biuff, IL Gohf:rr:i?’(fo%aé_dzgg 5) 1985 — present

- The Racguet Club Chicago, IL Member 1975 — present
Old Elm Club Highwoaod, IL ‘Member 1985 ~ present
Lake Forest College Lake Forest, L Board of Trustess 2006 - present

AG362
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52, Mrs. Cain was a member or served on the board of directors/governors/trusiees or on a

commuttee of the following organizations:

Oroanization Location Postiion Held Time Period
Jupiter Istand Club Hobe Sound, FL Member 1988 — present
Membper and Board of _
Hobe Sound Yacht Club Hobe Sound, FL Governors {2000-2004, 1994 — present
2006)
The Everglades Club Palm Beach, FL. Member 1996 - present
The Four Arts Club Palm Beach, FL. | Member 2003 — present
Seminoie Golf Clnb June Beach, FL. Member 1989 — present
* Dnwenisia Club Lake Forest, IL Member 1972 — present
Shoreacres Club Lake Bluff, 1L Member 1985 — present
The Racquet Club Chicago, IL Member 1975 — present
Old Elm Club Highwood, 1L Member 1985 ~ present

54.

55.

The Cains attended most regularly scheduled meetings (ten per year) at the fupiter Isiand
Club, located 1n Hobe Sound, FL, siﬁcc 1999 through the remamnder of the Relevant
Pesiod, |

Mr. Cain attended most regularly scheduled Board of Govemors ‘mcctings {eight per
year) at the Shoreacres Club, located in Lake Bluff, IL, dunng, the Helevant Period,
except fo-r meetings during November through May.

Mr. Cain atiended most regularly scheduled Board of Trustees meenings {four per year) al

Lake Forest College, located in Lake Forest, [L, during the Relevant Penod

The Cains’ Investment Entities

56.

- The majority of Mr. Cain’s income during the Relevant Penod was denved fom

dividends, interest and capital gains.

Durmg the Reievant Period, the Cains used an llinois addiess on thewr partnership and s
corporalion federal income tax retums. '

During the Rejevant Period, Mr. Cain did not perform any personal services for TRC

Trading, Inc.

.10 -
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60.

(o)
e}

63.

64.

63

66.

TRC Trading, Inc., an § corporation under the federal Intemal Revenue Code, had no
paying clients at any time during the Relevant Period.

During the Relevant Period, TRC Trading, Inc. never offered or provided services lo the
public.

Mr. Cain never prepared the tax retums for TRC Trading, Inc.

The federal income tax returns for TRC Trading, Inc. during the Relevant Period
contained the following deductions for salary and pension contributions {0 or on behalf of

Ivir. Cain: '

Tax Vear

1996

1997

1958

1999

2000

2001

2002

2003

2004

Mr. Jacobson, a ceriified publirT accountant, prepared lax returns for the vanous
parinerships and companies owned by the Cains during the Relevant Period.

Mr. Jacobson recommended that Mr. Cain’s pension plan be terminated in 2004 when he
began preparing TRC Trading, Inc.’s tax returns, since there was no business activily’
taking place and there was no reason 1o have such liability. TRC Trading, Inc. did not
file any amended federal income tax retums for any years in the Relevant Period.

During the Relevant Period, Mr. Cain made only a few trades (approximately ten or less)
cach year through TRC Trading, In;:.

The Tyler R. Cain Fami.i}' Foundaton (the “Foundation™) was orpanized to facilitate

charitable donations.

Sy -
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67, During the Relevant Period, through the Foundation, the Cains donated approximately
$2.5 million to various charities located in both Florida and illinois.

68. During the Relevant Period, Mr. Cain was (and currently continues to be) in the process
of shi‘ﬁing the majority of donations made by the Foundation from chanities located in
Hlinets to charities located in Florida. |

69.  Mrs. Cain is an Hlinois ficensed interior designer, which license she obtained in or around
1992. During the Relevant Period, Mrs. Cain renewed her license every iwo years as
required by Illinois Jaw in order {o matmain her license. While. the renewal form contains
a space for address changse, Mr;. Cain continued to list an [llinois address on the repewal
forms throughout the Relevant Persod.

70.  Mrs. Cain has never conducted business within or without IHinois as an interior designer,
having obtained and used her [llinois license for personal decorating activities.

A During the Relevamt Period, Mrs. (},ain was an owner of Design 111, which was an
organization that Mrs. Cain and a few others used to purchase interior design materials
for personal use. Mrs. Cain never intended to and never did provide services for profit

through this organization.

~)
)

Mrs. Cain’s involvement in Design 11 gave her access to the Design Center in Florida,
Thinois and New York.

Documents

73.  The parties have stipulated to the accuracy and authenticity of the following documents:
A The Cains” American Express statements for the time period from July 1.2: 2001
through Aupust 19, 2004;

B. Net Jets Customner Activity Report for the time period from 1995 through 2005;

and

.17
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C.

The following tax returns:

YEAR TAXPAYER TYPE OF RETURN
1964 Tyler & Gerimde Cain Florida Indjvidual and Joint Intangible Tax Retum
for Individual and Joint Filers as of January 1, 1996
1997 Tyler & Gernrude Cain Florida individual and Joint Intangible Tax Retum
for Individual and Joint Filers as of January 1, 1997 |
1998 - | Tyler & Gertrude Cain Florida Individual and Joint Intangible Tax Return
for Individual and Joint Filers as of January 1, 1998
2004 Rolly Investments, L.P. 1065 U.S. Return of Partnership Income
1998 TRC Investments, LLC 1065 initial Retum - U.S. Retum of Partnership
Income -
1999 TRC Investments, LLC 1065 U.S. Retuym of Partnership Income
1999 TRC Investments, LLC IL-1065 Hlinots Partnership Retumn of Income
2000 TRC investments, LLC 1065 U.S. Retwrn of Partnership Income
2000 TRC vestments, LLC IL-1065 IHinois Pantnership Return of Income
2001 TRC Investments, LLC 1065 U.5. Retum of Partnership income
2001 TRC Investments, LLC IL-1065 Tlinois Partnership Return of Income
2002 TRC Invesuments, LLC 1065 U.S. Retum of Partnership Income
2002 TRC Investments, LLC [L-1065 IHinois Partnership Return of Income
2003 TRC Invesuments, LLC 1065 U.S. Retumn of Partpership Income
2003 TR Investinents, LLC 1L-1065 {llinois Partnership Return of Income
2004 TRC Ipvestmenis, LLC 1065 U.5. Retum of Parnership Income
2004 TRC Investménts, L1.C IL-1065 Niinots Partnership Retun of Income
2002 TDC investments, L.P. 1065 U.5. Retumn of Partnership Income
2003 TDC Investments, L.P. 1065 U.S. Return of Partnership Income
2004 TDC Investments, L., 1065 U.8. Retumn of Partnership Income -
1996 | TRC Trading Inc. 11205 U.S. Income Tax Retum for 2n § Corporation
1997 TRC Trading Inc. 11205 U.S. Income Tax Return for an S Corporation
1998 TRC Trading Inc. 11205 U.S. Income Tax Return for an S Corporation
1999 TRC Tradineg Inc. 11208 U.S. Income Tax Retum for an § Corporation
2000 TRC Trading inc. 11208 U5, Income Tax Return for an S Corporation
7001 TRC Trading Inc. 11205 U.S. Income Tax Retum for an S Corporation
2002 TRC Trading Inc. 11205 U.5. Income Tax Retum for an S Corporation
2003 TRC Trading Inc. 11208 U.S. Income Tax Retumn for an S Corporation
2004 TRC Trading Inc. 11208 U.S. Income Tax Retwm for an S Corporation
2004 TRE Trading Inc. IL-1120-5T Small Business Corporation Tax Return
1995 TRC I Investments L.P. 1065 - Short Year Initial Retum - U.S. Return of.
Partnership Income
1995 | TRC I Investments L.P. 1L-1065 liinois Partrership Retumn of Income
1996 TRC }Investments L P. 1065 U.5. Return of Partnership Income
1997 TRC ! investments L..P. 1065 U.S. Return of Partnership Income
1998 TRC linvestments L.P. 1065 U.S. Return of Partnership Income
1066 TRC Tinvestments L.P.

1065 U.S. Return of Partnership Income

- 13-
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20600

TRC ] Investments L_P.

1065 U.5. Retum of Partnership Income

2001

TRC 1ipvestments L.P.

1065 U.S. Return of Parinership Income

2002

TRC }nvestmenis L.P.

1065 U.S. Retum of Partnership Income

2003

TRC [ Investments 1..P.

1065 U.S. Retun of Partnership Income

2004

TRC linvesimenis L.P.

1065 U.S. Return of Partnership Income

1995

TRC I Investinents, L.P.

1065 - Short Year [nitial Return - U.S. Retumn of

Partnership Income

1995

TRC Il Investments, L.P.

IL-1065 lineis Partnership Remm of Income

1996

TRC 1 Investments, L.P.

1065 U.S. Retumn of Parinership Income

1997

TRC H Investments, L.P.

1065 U.S. Return of Partnership Income

1998

TRC Il Invesunents, L.P,

1065 U.S. Retum of Parinership Income

1999

TRC 1l Investments, L.P.

1065 11.5. Return of Parinership Income

2000

TRC }l investments, L P.

1065 U.5. Return of Partnership Income

2061

TRC Il Investrnents, L.P.

1065 U.S. Return of Partnership ‘Income

2002 -

TRC 1l Investments, L.P.

1065 U.S. Return of Partnership Income

2003

TRC Il investments, L.P.

1065 U.S. Return of Partnership Income

2004

TRC Il Investments, 1P

1065 U.S. Retom of Partnership Income

2402

TRC Il Investments, 1.P.

1065 U.S. Return of Partnership Income

2003

TRC HI Investments, L.P.

1065 U.S. Return of Parlnership Income

2004

TRC 1 investments, L.P.

1065 U.5. Return of Partnership Income

.14 -
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The foregoing is hercby .agreed and stipulated to:

QJA,, 3 07&//

Dated: December 27,2910 Dated: m

Aol et Tl (G (@Vuv

ﬂkﬂze! J Wynne Mithael C Coveny
REED SMITH L Assistant Hlinois Attorncy General

108 ack e Revenue Litigation Bureau
Chicago, IL 60606-7507 100 West Randolph Street, Rm. 13-226
‘Telephone: +1 312 207 1000 Chicago, IL 6060]
Facsimile: +1 312 207 6400 Telephone: +1 312 8§14 4142
Counsel jor Plaintiffs . Counse! for Defendants
=15 -
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