STATE OF ILLINOIS
DEPARTMENT OF REVENUE
OFFICE OF ADMINISTRATIVE HEARINGS
CHICAGO, ILLINOIS

THE DEPARTMENT OF REVENUE
OF THE STATE OF ILLINOIS
V.
ECD GREAT STREET, LLC,
Taxpayer

Docket No.  13-ST-0308

John E. White,
Administrative Law Judge

R T SV N g

ORDER
This matter coming on to be heard following notice of Taxpayer’s Motion to
Transfer Case to Illinois Tax Tribunal (Taxpayer’s Motion), filed on January 30, 2014,

and the Administrative Law Judge being advised or taking of the following facts:

1. Taxpayer’s Motion seeks to make a statutory election to transfer jurisdiction of this
matter from the Department of Revenue to the Tribunal.

IT IS HEREBY ORDERED THAT:

2. Taxpayer’s Motion is granted.

3. Taxpayer’s election to transfer jurisdiction to the Tribunal is irrevocable.

4. The administrative hearing record for this case will be transferred to the Tribunal.

5. Taxpayer will be required to perfect its protest before the Tribunal, in accordance
with 35 ILCS 1010/1-1 et seq.

6. All further proceedings in this matter are cancelled and the proceedings before the
Nlinois Department of Revenue’s Office of Administrative Hearings are closed.

January 31, 2014
Date John E. White, Administrative Law Judge




Iliinois Department of Revenue
OFFICE OF ADMINISTRATIVE HEARINGS
James R. Thompson Center
100 West Randolph Street, Level 7-900
Chicago, llinois 60601
(312) 814-6114

THE DEPARTMENT OF REVENUE ) Docket No.  13-ST-0308
OF THE STATE OF ILLINOIS )
V. )
ECD GREAT STREET, L1.C, } John E. White,
Taxpayer ) Administrative Law Judge
NOTICE OF DISPOSITION
To:
David Hughes Michael Coveny
Horwood Marcus & Berk, Chtd. Ilinois Department of Revenue
500 West Madison Street Suite 3700 100 West Randolph Street 7™ Floor
Chicago, llinois 60661 Chicago, Illinois 60601

YOU ARE HEREBY NOTIFIED that the attached Order of the Administrative Law
Judge transferring the above captioned matter to the Illinois Independent Tax Tribunal
has been approved by the Director of Revenue. By such Order, all proceedings before the
Administrative Hearings Division of the Illinois Department of Revenue relative to this
cause have been concluded.

Date:

Brian A. Hamer, Director
[ilinois Department of Revenue



STATE OF ILLINOIS o /
DEPARTMENT OF REVENUE HH B

OFFICE OF ADMINISTRATIVE HEARINGS

P ADMINIETEOTIVE LEARINGS
L CRECAZD, LLINOIS
) 3 ;p_ r_:!,v ’ -
THE DEPARTMENT OF REVENUE )  No. 13-ST-0308 )
OF THE STATE OF ILLINOIS )
V. )
ECD GREAT STREET LLC, )
)
TAXPAYER. )
)

TAXPAYER’S MOTION TO TRANSFER CASE TO ILLINOIS TAX TRIBUNAL
Taxpayer, ECD Great Street, LLC (“Taxpayer™), by its attorneys, Horwood Marcus &
Berk Chartered, hereby moves the Illinois Department of Revenue’s (“Department™) Office of
Administrative Hearings (“Administrative Hearings™) for an Order granting Taxpayer’s election
to transfer the captioned matter to the Illinois Independent Tax Tribunal (“Tax Tribunal™). In
support of this Motion, Taxpayer states as follows:
1. On July 15, 2013, Taxpayer timely filed a Protest and Request for Hearing with the
Office of Administrative Hearings, a true and accurate copy of which is attached
hereto as Exhibit A.
2. Pursuant to Section 1-15(d) of the Illinois Independent Tax Tribunal Act (*“Tribunal
Act”™), codified at 35 ILCS §1010/1-15, a taxpayer may elect to transfer a matter that
was commenced at Administrative Hearings on or after June 1, 2013, in which the

aggregate amount deemed due and owing exceeds fifteen-thousand dollars, to the Tax

Tribunal.

2000798/1/14750.000



3. Pursuant to the Tribunal Act, a taxpayer’s election must be made prior to February 1,
2014.

4. Pursuant to Section 1-15(d) of the Tribunal Act, Taxpayer hereby elects to transfer
this pending matter to the Tax Tribunal for hearing. A copy of Taxpayer’s petition to
be filed with the Tax Tribunal is attached hereto as Exhibit B.

WHEREFORE, for the reasons stated above, Taxpayer respectfully requests that this

matter be transferred to the Tax Tribunal.

ECD GREAT STREET LLC
Taxpayer
January 30, 2014 MC’D M\_
Attorney for Taxpayer
Prepared by:
Attorney for Taxpayer
David A. Hughes
Christopher T. Lutz
Horwood Marcus & Berk Chartered
500 W. Madison St., Ste. 3700
Chicago, IL 60661
(312) 606-3212
2
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HOP\WOOD MARCUS&BERK _ Atiorneysail.aw

Chartered 500 West Madison Street
Suite 3700
David A. Hughes : Chicago, llinais 60661
Direct Dial: (312) 606-3212 : _ " '
Direct Fax: (312) 267-2193 ' . - o - phone: (312) 606-3200

Direct e-mail: Dhughes@hmblaw.com _ - ' fax: (3]2) 006- 3232
' o ' - . mmsall!awyers.com

* July 15,2013

PROTEST AND REQUEST FOR HEARING

“BY CERTIFIED MAIL (7013 0600 0000 1580 2641)
_RETURN RECEIPT REQUESTED

Ilhnms Department of Revenue ,

Office of Administrative Hearmgs MC 5- 500
101 W. Jefferson Street

P.O. Box 19014

Springfield, Illinois 62794-9014

Re: ECD Great Street LLC
7 Aceount ID: 3749-0728
Januanr 1 2008 through December 31, 010 (“Permds at Issue”)

Greetmgs

The Taxpayer ECD Great Street LLC (“Great Street”) by and though its attorneys,
Horwood Marcus & Berk Chartered, hereby protests and takes exception to the Notices of Tax
Liability (“Notices™) issued by the Illinois Department of Revenue (“Department™) on May 17,
2013 asserting Illinois sales and use tax, penalties and interest due in the amount of $359 [28.58.
In support of thls protest, Great Street states as foilows ‘ : :

Lo NOTICE |

On May 17, 2013, the Department 1ssued two Notices to Great Street totalmg tax,
penalties and interest of $359,128.58, True and accurate copies of the Notices are attached
hereto as Exhibit A. The Department asserts that the amount due is a result, among other things,
of: (1) disallowed deductions for exempt organizations; (2) sales tax due on under-reported
taxable sales; (3) banquet gratuities disallowed; (4) fixed asset purchases; and (5) use tax due on
consumable supplies. A true and accurate copy of the Sales Tax Audit System Summary

: Analysrs is attached hereto as Exhlblt B.

| 130264472/14750.000 . . _ L
R The Pinnacle is Always Small o



HORWOOD MARCUS &B ERK
. R Chariered -

' .thors Department of Revenue
* July 15,2013
Page 2

IL INFORMAL REVIEW REQUESTED

Pursuant to the Department’s regulatron 86 Ill Admm Code §200. 135 Great Street .
respectfully requests an 1nformal revrew on thrs matter _ . y _

L - _HEARING REQUESTED

If this matter is not resolved through informal review, Great Street hereby respectﬁrlly
requests aheanng pursuant to the Department s regulatron 86 Il Admln Code §200 120

v, ILLINOIS TAX TRIBUNAL

. Great Street reserves the right to transfer ttus matter to the Illinois Tax Tnbunal by
- makmg a tlmely and proper electron on or after J anuary 1, 2014 in accordance w1th Ilhnors law

v BACKGROUND FACTS

‘Great Street was formed as a limited liability company in 2005 to raise capital for, to
- construct, and later to operate, theWit Hotel. Constructlon of the hotel commenced in late 2006
- aud the hotel opened in May, 2009 . _ R

On audit, in addition to audltlng Great Street s fixed assets, the audltor Iooked to a

sample period and extrapolated those figures to either the full audit period of January 1, 2008

* through December 31, 2010 or to a 20 month audit period. As a result of the audit the
Department issued the Notices totalmg $359,128.58. The Department made several adJustments

~ that resulted in the assessed lrablhty : o . : '

Frrst the Department dlsallowed deduotlons olalmed by Great Street for saies to tax
_ _exempt customers. S ‘ :

_ Second, the Department refused to reduce the tax llabllrty for audro v1sua1 (“AV”) taxes
pazd by both Great Street and the AV company :

Th1rd the aud1t irablhty mciudes sales tax on sales which mvolved hotel use for investor
meetings. In exchange for the hotel’s use, Great Street Investors, LL.C (“Investors™), a related

" entity which was owned by Great Street’s investors, paid $600,000 for six months to the hotel.
The audit treated the entire $100,000 per month as taxable even though the payment 1ncluded _
'_meetmg room rentals w1th no taxable food and beverage eomponent :

1802644/2/14750.000



H ORWOOD MARCUS &B ERK
: _ . Chartered

. Tilinois Department of Re_venue
July 15, 2013
Page 3

The Notices also include tax owed on “banquet gratuities.” Great Street charges a 21%

- service charge, of which 18% goes directly to service employees. The remaining 3% goes into a

“bonus pool,” which is split among managers and other employees who do not typically receive

gratuities. The Department treated the “bonus pool” as taxable. The Notices also include use tax

on a variety of fixed asset purchases, Finally, the Notices include use. tax on consumable
supphes for both the hotel and the restaurant w1th1n the hotel ' '

VI._ : ARGUMENTS

o For the reasons expressed below the Notlces Issued by the Department drastically _

~overstate the sales and use tax that might be owed by Great Street, First, several of the tax

" periods confained in the Notices were closed under the statute of limitations because a statute

waiver which purported to extend the statute of limitations for these otherwise closed periods

- was invalid and ineffective. Thus, all tax prlor to the reportmg pCI'lOd for January I, 2010 was
erroneously included in the Notlces . : o

- Second, the Department uttllzed a sample penod of 2010 to forecast tax that would have

been owed when the hotel was not yet in operation. Thus, the manner in which the auditor used

* - the sample period distorted the amount of tax owed, specifically with regard to, underreported

* consumable supplies. . Third, the Department used a one month sample period (June, 2010, which
- was the highest volume month) to forecast tax owed for the banquet gratuities for the period of

. May, 2009 through December, 2010. Fourth, the Department refused to reduce the tax liability

for audio visual taxes paid by both Great Street and the AV company. Fifth, the Department

- inflated the amount of tax owed for underreported taxable sales as a number of those sales were
not taxable. Sixth, sales to exempt organizations were properly deducted. Finally, a number of
the fixed assets on which the Department assessed use tax were elther nontaxable or Great Street _
- has already patd tax. : :

In short many of the Department s audlt adjustments lack merit and. the habllmes
_ .reflected in the Nonces must be reduced s1gmﬁcantly 1f not elzmlnated entirely. :

-' _A_. : The Statute of lertauons Has Closed for Certam Penods

The Notlces cover the tax periods from .Tanuary 1, 2008 through December 31, 2010,

- The Illinois Retailers® Occupation Tax provides that, “no notice of tax liability shall be issued on
and after each January 1 and July 1 covering gross receipts received during any month or period
of time more than 3 years prior to such January 1 and July 1, respectively.” 35 ILCS 120/4. In
this case, the Notices were issued on May 17, 2013. Thus, the Department may only assess tax

~ for periods beginning January 1, 2010. Any tax due from January 1, 2008 through December 31,

- 1802644/2/14750.000 -



HORWOOD MARCUS &BERK
' Cherlered

Illinois Department of Revenue
July 15,2013
- Page4

2009 may fiot be mcluded in the Notices uniess Great Street and the Department executed a
proper and bmdtng waiver to extend the statute of lumtat;ons -

Durmg audlt the Department never recetved an audtt waiver from a Qreat Street
employee let alone a responsible officer, Rather, the Department obtained a waiver signed on
March 10, 2011, and then again on April 26, 2012 by a person named Tim Ditmet, Great Street
never employed Mr. Ditmer. Instead, he was employed by an unaffiliated hospitality services

" company, which provided services to theWit Hotel. Mr. Ditmer was never authorized to sign a

-waiver or to act as Great Street’s agent, and at no point did Great Street represent to the

. Department’s auditor that Mr. Ditmer was permitted to sign the waivers. See Rock Island
: Tobacco v. Dep tof Revenue 87 IH. App 3d 476 (3d Dtst 1980) ' IR

' Had the aud1tor dtscussed this wtth (reat Street’s management the audttor Would have
learned that Mr. Ditmer had no authority to execute a waiver. Indeed, Great Street was not
aware that either waiver had been signed until the audit was nearly completed. After learning
that Mr. Ditmer had signed the waivers, Great Street refused to sign any more waivers,
Moreover, Great Street notified the Department in writing that it never authorized the waivers
and in no way did it ratify the waivers. See Letter from Scott Greenberg to Danzie chker dated

- May 31 2013 (attached hereto as Exhtblt Q). : :

For these reasons, the waivers in issue are null and vmd a.nd any tax penod endmg prior
to Ianuary 1 2010 Is closed and not subject to. assessment : :

- B. The Department’s Sample Grossly Overstates Great Street’s Audit Llabllll'y

On audit, the Department used a sample month and a sample year in calculatmg whether
additional sales and use tax were owed during the periods at issue. Specifically, the auditor used
June, 2010 to extrapolate the audit results with regard to disallowed banquet gratuities and used

2010 use tax on consumable supphes to extrapolate use tax on consumable supplies for all
_ penods at issue, : : : - :

Theth Hotel opened on May 28 2009. Prtor to openmg, Great Street purchased no
. consumables for either its hotel or restaurant business. By extrapolating the 2010 figures for this
- adjustment, the Department drastically and unreasonably inflated Great Street’s audit liability
~ because the Department applied the 2010 adj ustments to penods prior to May 2009 when theW1t
. I—Iotel was not even oped, ' _ '

180264412114750.0_{}9
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G Underreported Taxable Sales o

The Notlces 1nclude underreported taxable sales for the penods at issue. ThlS Izab1l1ty

. stems from payments made by Investors to Great Street. In exchange for their ability to use

'theWit Hotel and its amenities, Investors paid Great Street a set monthly fee. Great Street did
- not report these receipts on its sales tax returns. The auditor included all of the receipts from

Investors as “underreported taxable sales.” PR ' : ' : L

Some of the payments made by Investors relate to taxable transactions. For instance,
~ food sales were included in this monthly sum. However, other receipts relate to meeting room
~ rentals without a food and beverage component. These receipts are not subject to sales tax and

: must be removed from the calculatlon of Great Street’s audit hablhty '

D. 'Sales to Exempt Organizations

. " During the periods at issues, Great Street made sales to exempt organizations for using its
banquet halls. On audit, the Department disallowed Great Street’s deductions for sales to these
exempt organizations because Great Strest did not provide cerfain exemption certificates
requested by the Department. These customers were, in fact, exempt and Great Street has

- exemption certificates for almost all customers to establish that the customers were exempt |

entities. Accordingly, deductions for sales to these exempt entities should be allowed.
- E o '-Fixed Assets

- The Department imposed use tax on several ﬁxed assets For at ieast two reasons, these
- fixed assets are not taxable. : :

_Flrst, Great Street did in fact pay tax on many of the assets in question. For a number of
~the assets, Great Street bought the property in another state and paid tax there. Thus, Great
Street is entitled to a credit for tax paid on these purchases Moreover Great Street actually pald
Illinois tax on some of the ﬁxed assets. Ny ‘ T '

Second, some of the ﬁxed assets in question were installed by construction contractors,

.- Under llinois law, materials sold by a construction contractor, which are installed by the

contractor into property owned by the purchaser, are not subject to tax. 86 Ill. Admin. Code

130.1940. Instead, the construction contractor pays tax to its suppliers when it purchased the

materials to be 1ncorporated into the prOperty Asa result Great Street is not sub_]ect to tax on
these purchases . : : :

1802644/2/14750.000
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' L Chartered
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Page 6

5 VII CONCLUSION

‘Based on the foregomg, Great Street respectfully requests that the Department WlthdIaW

its Notices based on the positions stated in Part VI of this Protest and Request for Hearing. Great

- Street respectfully reserves the r1ght to amend this Protest at any time prlor to the entry of a pre-
- -trlaI order. . .

-1 hereby certify and declare that I have prepared this Protest and Request for Hearing

 based on information supplied by Great Street and, to the best of my knowledge and belief, the

~ facts stated herein are true, correct and complete. - A Power of Attorney authorizing me to .~
- represent Great Street in thxs matter is enclosed B P

Very truly yours '

. David A. Hu.ghes'
" DAH:mla ‘
‘Enclosures .
e Scott Greenberg
. Renee Solomon

David Lilierose
- Bruce Abrams

- 1802644/2/14750.000
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May 17, 2013

#BWNKMGV Y .
B o0 AR A
ECD GREAT STREET LLC il

ATTN: BRUCE J. ABRAMS Letter ID: CNXXXX52X5254X82 -
250 PARKWAY DR STE 320

LINCOLNSHIRE IL 60069-4305 Account ID: 3749-0729

ountfor the reporting perlods January 01, 2008, through Juné 30; 2008,

Liabllity Payments/Credit

S 110,839.00 000
nally increase 48,465.00 ; 0,00
naly Morense 26 6n5 88 e
$188,222.88 $0.00 $188,222.88

If vou do not agree, you may file a protest and request an administrative hearing within 60 days of the-date of this nofice,
which is July 16, 2013. Your request must be in writing, clearly indicate that you want to protest, and explain in-detall why
you do not: agrea mth our actmns {fyou do not fie a protest within the time allowed, you will walve your nghtitp a

te us or cal[ our Spnngﬂeld off ice weekdays between'S:GO ad
e_hsted below o




Taxpayer Bill of Rights

- You have tha right to call the Department of Revenue for help in resolving tax problems.

- You have the right to privacy and confidentlality under most tax laws.

You have the right to respond within specified time pariods to department notices by asking
questions, paying the amount dus, or providing proof to refute the department’s findings.

You have the right to appeal department decisions in many instances within spscified time
periods by asking for department review, or by taking the Issue to court.

If you have overpaid your taxes, you have the right to a credit (or, in some cases, a refund) of
that overpayment.

- For more information about these rights and other department procedures, you may write or
call us, Qur address and telephone number are on the front of this notice.

i

wa by the or[glnal due date of the return. :
aymentgpenalty__lf you do not payt ihe fufl amount af tax requ:red to

n_alty lfyou do not repcrt the correct amount of tax requtred tobe ShDWn -due-on-your .
return before the: due._date of the return.

* You:owe a bad check. penalty if your refmiitance is not honored by your financial institution,

* You owe a cost of collaction fae If you do not pay the amount you owe (including penalties and interest) within 30

-days of the date printed on an assessment.

Interest is charged on-tax not paid when due and is calculated on tax from the day after the original due date of your
retum through the date you pay the tax. For returns due January 1, 1994, through December 31, 2000, anterest also

" (-.0175) If you made. an: error when figuring the dascoun"""
8 0 o’n tax paid late.

artment of Revenue is from a current credit balance in your accotint




* Notice of Tax Liability

for Form EDA-1 85-R, ROT Audit Report

#BWNKMGY

HONXX XX19 3727 X726#
ECD GREAT STREETLLC
ATTN: BRUCE J. ABRAMS

250 PARKWAY DR STE 320
LINCOLNSHIRE iL 60069-4305

d’the mounits shéwn below.

Lighility
L 134,900.00

yment Penalty Increase 26,980.00
LR 9,025.70
$170,905.70

®

ccount for. the reporting periods July 01, 2008, through December 31, 2010 As

STATE OF

May 17, 2013

i

Letter ID: CNXXXX193727X726

Account ID: 3749-6729

Payments/Cr d"_: :
0, 00' :
0.00
0.00 9 025 70 :
$0.00 51 70 995 70

..t you do not agree, you may file a protest and request an administrative hearing within 60 days of the date of this nofice,
wh:ch us July 16, 2013 Your request must be in wntmg, clearly andicate that you want to protest and exp!am in. detall why A




You have the right to call the Department of Revenue for help in reselving tax problems.

Yolr have the right to privacy and confidentiality under most tax laws.

You have the right to respond within specified time petiods to department notices by asking
questions, paying the amount due, or providing proof to refute the départment's findings.

You have the right to appoal department decisions in many instances within specified time
periods by asking for department review, or by taking the issue to court.

- {f you have overpa:d your taxes, you have the right to a credit (or, in some cases, a refund) of
that overpayment.

- For more information about these rights and other depariment procedures, you may write or
call us. Our address and telephone number are on the front of this notice.

1

1

Panaltv. Fee Intarast,' n "C_ '

tion of the penalfies, fees. and interest that may have been assessed is
g speelfic rates in effect for different lrabtnty periods, see Publication 103, F’en _
-:-lmnors Taxes, available on.ouf web site at tax.ilinois.gov_or by calling 1°800 356-6302. Lo

)_wuthm ‘30 days of the date we send you a notice of arithmelic error. orafinal assessment._
p ‘penalty if you do not report the correct amount of tax required to be shown due on your
retum befcre the due date of the return,
* You owe a bad check penalty if your remittance Is not honored by your financial Institution.
*You owe a cost of collection fas if you do not pay the amount you owe {intluding penalties and interest) within 30
days of the date printed on an assessment.

"'Interest is charged on tax not paid when due and Is calculated on tax from the day after the ariginal due date of your
: he date you pay the tax. For returns due January 1, 1994, through December 31, 2000, interest also

Feerit (_-._0175) If you made an error. when figuring the discount, it i
Iscount on rétumns filed late or'on’ taxpaid fate.

y.;_thg_'Dgpa;tment of Revenue is from a current credit bafance in your account.




EXHIBIT B



Illinois Department of Revenue Date: 05/06/2013
Sales Tax Audit System Time: 10:10:13
Schedule 1 - Summary Analysis Page: 1
. [iB%, 37290729 Auditor; Danzie Dicker
Taxpayer: ECD GREAT STREETLLC
fem Description Tax TypelStr Codes Excepfion Amount  Rate Jax Amount Tax Pald Nef Tax Due Total
Exenipl Organizetions Deduction Disallowed: ROT/ 10-108 $156,607.00  09.75% $15,268.20 50.00 $15,280.20
$73,538.00 10.25% $7.,537.66 $0.00 $7.537.68
$22,806.86
lliinois Salas Tax Dug On Under-reported Taxable Sales:  ROT/ 10-200 $341,002.50 09.75% $33,247.74 $0.00 $33,247.74
$341,002.50 10.25% $34,052.76 $c.00 §34,852.76
368,200.50
Banquet Gratuilies Disallowsd: ROT/ 10-215 $68,644.44 09.75% $6,692.83 £0.,00 $6,692.83
$160,170.36 10.25% $16,417.48 30.06 $16.417.48
$23,110.29
Fixed Asset Purchases in Questioned: ROT f 30-100 $1,750,193,75 06.25% $108,387.1% $0.00 $109,387.11
$109,387.11
Minois Use Tax OverfUnder Reported Schedule 5 ROT/20-115 $1,050.68 08.25% $65.68 %0.00 $65.68
365.68
Consumable Supplies Use Tax ~Hotsl ROT{31-200 $187,354.1 06.25% $11,709.63 $0.00 $11,700.63
$11,700.63
Consumable Supplies Use Tax-—-Restaurant ROT /31-201 $167,342.13 06.25% $10,456.88 $0.00 $10,458.88

$10,458.88

Total Additional Tax $245.738°95




EXHIBIT C



ECD GREAT STREET LLC
250 PARKWAY DRIVE
: Surte 120
LINCOLNSHIRE, IL. 60069

Scoft Greenberg
President
ECD Great Street Manager, Inc
Manager, ECD Great Strest DE, LLC
Phone ; 847-229-9200

Dlrect e-mall: scolt@scdco.com

May 31, 2013

Dangzie Dicker

Revenue Auditor 3

1llinois Department of Revenue
Field Audit

Maine North Regional Building
9511 W. Harrison Street

Des Plaines, IL. 60016

Re: ECD Great Street LLC (“Taxpayex”)
Id. No, 3749-072%

Tax Periods 1/1/2008 thiough 12/31/2010
Dear Mr. Dicker:

1 am writing with respect to a Statute of Limitations Waiver (“Waiver”) that was signed
on May 10, 2011, and then again on April 26, 2012 by Tim Ditmer. This letter is to advise you
that Mzr. Ditmer nevet had the authority, nor was he ever specifically authorized, to extend the
petiod during which the Illinois Department of Revenue could complete its audit of Taxpayer’s
books and records. Accordingly, the Waiver is null and void,

In this regard, the Taxpayer never employed Mr. Ditmer. Rather, Mr. Ditmer was
employed by a hospitality services company, which provided services to the hotel owned by the
Taxpayer. Mr, Ditmer was not an officer of the Taxpayer nor did he have any check signing
authority,

Further, at no point did the Taxpayer represent to the Department that Mr. Ditmer was
permitted to sign the Waiver, and any communication with Taxpayer’s management would have
made clear that My, Ditmer had no authority to execunte the Waiver. Indeed, the Taxpayer was
not even aware that Mr. Ditmer had signed the waiver until the audit was neatly complete.

1770386/1/14756.000



Danzie Dicker
May 31, 2013
Page2

Finally, as soon as Taxpayer became aware of the Waiver, it refused to sign another
waiver exfending the audit period to 6/30/2014. Thus, Taxpayer never ratified the faulty Waiver
and the Department may not rely on that Waiver to support its Notice of Tax Liability.

Very tyuly vours,

Sl A~

cott Greenberg
President
ECD Great Street Manager, Inc,
Manager, ECD Great Street DE LLC

SGimla
ce! Ms, Renee Solomon

Mr, David Lilierose
Mur., Bruce J. Abrams

1770386/1/14750.000




Hinois Department of Revenue

IL-2848 Power of Attorney

Read this information first
Altach 2 copy of thie form o each specific tax relurn or ltem of correspondence for which you are requesting power of attorney.

Do not send this form separately.

Step 1z Co;_nplete the followlng taxpayer Information

1_ECD Groat Slreat LLC 2 St Ste 307
Taxpayers A/Me Taxpayers siraot address

2 _3749-0728 JAurara, co B0O12
Taxpayel's idenlifoalion number(s) City Stale 2P

Step 2: Complete the followlng Information
4 The laxpayer named above appolnts the followlng to represant him before the linols Department of Revenue.

David A. Hughes Christopher T. Lutz

Namao Nams Naime

ork o M & Bark
Namo of firm Name of firm Neme ol firny
e. 37 500 W. Madlson St.. Ste. 3700

Streel address Street atdress Glreet addrass

Chifcago B PO 1111 Chicago L sdaet

City . Slate 2IP Cily Stala ZiP Cily Stale zZp
(312 ; g08-3212 (312 ) 606-3222 { )

Daytime phons number Daylime phone numbar Davima phone number

VLGOm .

E-mall address E-mall address E-mail address

Salesilse 11200842040 _Salagitise 1200812110

Specifle tax lype Year or pefiod Spacilic tax lype Yeer or perlod Specliic lax type Yoar or period

6 The ettorneys-In-fact named above shall have, subject to revocsalion, full powerand authority to petform any act thal the piincipals can
and may perform, Including the authotlty lo receive confldentiat informatlon,

The attornays-in-fact named above do not have the power to ~ Check only fhe lfems befow your do not wish to grant.
andorse or coliect chacks In payment of refunds.

recoive checks in payment of any refund of liinols taxes, pendliles, or Interest,

execute walvers {incluging offars of waivere) of raatrlclions on asssssment or collection of daficfencies In tax and walvers
of notlce of disaliowance of & cialm for credt or refund,
oxecute consents extending the stalutory perfod for assessmeants ar collection of taxss,
delagate atthority or subsiilute another repressntative.
{lle & protest 1o a proposed assessment,

e
e —

exacute plfers tn compromise or selflement of tax Babillty,
represent the taxpayer befors the department in all proceedings Inciuding hearings (requiring representation by an
atlorney) pertaining to malters spacilied above,

oblaln a private [stier rullng on behalf of the taxpayar.
petform other acts {explaln}

8 This power of attorney revokes alf prlor powera of attornay on file with the department with respeci fo the same malters and years or
perlods covered by this form, except for the following:

Nama Nams Name

Sireet addrass 8lreet address Sireat address

City Stata zip Cliy Slale 2P oly Siale  ZIP
( ) ( ) { )

Daylime phono number Daylimo Phene number Daylime phone number

Dale graniad Date granted Daie granted

1L-2848 {16t (Re12/09)

lEEiEﬂHﬂlﬂlﬂlﬂillfﬂllﬂlﬂ!ﬂﬂﬂ - Continued on Page 2 q{)




7 Coples of noticas and other wrillen communicalions addrassed to the texpayer in proceedinga involving the matters llstad on the fron of

this form should bs sent {o the following: ®
David A, Hughes
Nama Name Name
500 W, Madlaon St., Ste, 3700 .
Slrest address Streal address Stresl uddress
Chilcago IL. 80861
City Stale 2IP Cily Slate o Clly Siate pdia
(312 -3212 { ) )
Daytime phone numbar Daylime phone number Dayllme phone numbar

Step 3: Taxpayer’s sighature

I slgning aséﬂ:nr rate offloer, partner, flduclary, or Individual on behalf of the taxpayar, | certify that 1 have the authotlly to execuls this
powsr of gi(6n W r. L . .
L " LT M e YA 3

o

Taspaybr's signalure Tills, If afgiicable Dale
Spouse's gignalure Tile, If appiicable Date
If corporalion or parinerthlp, sigaature of officer or pariner THis, I appiloable Date

Step 4: Complete the followlng If the power of attorney is granted to an attorney,
a certified public accountant, or an enrolled agent

1 daclare that | am not currently under suspenslon or disbarment and thet [ am

¢ amember In good standing of the bar of the highest court of the jurisdiction Indicated below; or
& duly qualliled to praclice as a certilled public accountant In the jurlsdiction § ¢ below; or
» anrofled as an agent pursuant (o the requirements of Unfted States Treasury Depariigent Clrcular Number 23

Attorney IL
Designation {atlorney, C.RA., enrolled agent) Jursdiotion {stale{s), elc.} = AU Dale
_Attorney iL e “ 7/ [41/3
Deslgnaton (aliatney, C.PAL, enrelied egent) Junlsdiciion {slale(s), efc.} L7 Signied U bate - 7
Designation {(alloenay, CRA,, enroied agent) Jurigdiction {stale(s), slc.) Slgnalure Date

Step 5: Complete the following If the power of attorney Is granted to a person other
than an attorney, a cettified public accountant, or an enrolled agent

li the power of atiomey e granted (0 a person other than an aftornay, a certlfled public accountant, or an snrolled agant, this document must
be wiinessed or notarlzed bolew. Please check and complete one of the fallowlng.

Any parson slgning as or for the taxpayer

Is known to and this document Is slgned In the presence of
the two disintaresled withesses whosa signalures appear hare,

Signature of wilness Date

Slgnaturs of witness Dale

~—— appeared this day before a notary public and acknowledged
this power of attorney as his or har voluntary act and deed,

® Signalura of nolary Date Notary seal °

Vhils forrm Is atthedtzsd by tha 11n0ls Tax AcL Dlsclesure of (vs Information 18 REQUIRED, Fature to pravida "I !mm”mmmlmgﬁﬂm mlﬂ
12848 ack (R-12r0g)  Lidtormation could resull in & penatty, This form has beon sporavad by he Forms hanagament Centar, H-492-0058 ]

7lsliz
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IN THE ILLINOIS INDEPENDENT TAX TRIBUNAL
ECD GREAT STREET LLC
Petitioner,
V. No.
BRIAN HAMER, in his official capacity as
DIRECTOR OF THE ILLINOIS DEPARTMENT
OF REVENUE, and the ILLINOIS DEPARTMENT
OF REVENUE,

Defendants.

R N N T . T

PETITION
Petitioner, ECD Great Street LLC (“Petitioner™), by and through its attorneys, Horwood
Marcus & Berk Chartered, complains of the Defendants, the Illinois Department of Revenue
(“Department™) and Brian Hamer, Director of the Department (“Director Hamer™), and alleges as
follows:
PARTIES
1. Petitioner is an Illinois limited liability company located at 250 Parkway Drive,
Suite 120, Lincolnshire, IL 60069 and can be reached at 847-229-9200.
2. Petitioner is represented by David A. Hughes of Horwood Marcus & Berk
Chartered located at 500 West Madison St., Suite 3700, Chicago, Illinois 60661, who can be

reached at 312-606-3212 or dhughes@hmblaw.com.

3. Petitioner’s Illinois Business Tax number is 3749-0729.
4, Petitioner was formed as a limited liability company in 2005 to raise capital for,

to construct, and later to operate theWit Hotel.

2000734/1/14750.000 o S



5. The Department is an agency of the Executive Department of the State
Government and is tasked with the enforcement and administration of Illinois tax laws. 20 ILCS
5/5-15.

6. Director Hamer is the current Director of the Department.

7. Director Hamer is lawfully appointed by the Governor of the State of Illinois to
execute the powers and discharge the duties vested by law in the Director of the Department. 20
ILCS 5/5-20.

NOTICES

8. On May 17, 2013, the Defendants issued two Notices of Tax Liability (“Notices™)
totaling tax, penalties, and interest of $359,128.58 for the periods January 1, 2008 through
December 31, 2010 (“Periods at Issue”). True and accurate copies of the Notices are attached
hereto as Exhibit A.

JURISDICTION

10.  Petitioner brings this action pursuant to the Illinois Independent Tax Tribunal Act
(“Tribunal Act™), 35 ILCS 1010/1-1 to 35 ILCS 1010/1-100.

11.  The Tribunal has jurisdiction over this matter pursuant to Sections 1-15, 1-45, and
1-50 of the Tribunal Act because Petitioner timely filed a protest with the Department’s Office of
Administrative Hearings within 60 days of the Notices and elected to transfer the case to the

Tribunal before February 1, 2014.

BACKGROUND
12.  Petitioner was formed to raise capital for, to construct, and later to operate theWit
Hotel (“hotel™).
2
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13.  Construction of the hotel commenced in late 2006 and the hotel opened in May,
2009.

14.  The Department audited the Petitioner’s books and records for the Periods at
Issue.

15. In addition to performing a detailed audit of Petitioner’s fixed assets, the
Department’s auditor also utilized a sample period and extrapolated those figures to either the
full audit period of January 1, 2008 through December 31, 2010 or to a 20 month audit period.

16.  The Department made several adjustments to Petitioner’s sales and use tax returns
that resulted in the assessed liability at issue.

17.  The Department disallowed deductions claimed by Petitioner for sales to exempt
customers.

18.  The Department refused to reduce tax liability for taxes paid by both Petitioner
and an audio visual (“AV") company.

19.  In exchange for the hotel’s use, Great Street Investors, LLC (“Investors™), a
related entity which was owned by Petitioner’s investors, paid $600,000 for six months to the
hotel.

20.  The Defendants treated the entire $100,000 per month as taxable even though the
payment included meeting room rentals with no taxable food and beverage component.

21.  Petitioner charges a 21% service charge, of which 18% goes directly to service
employees. The remaining 3% goes into a bonus pool, which is split among managers and other
employees who do not typically receive gratuities.

22.  The Defendants treated the bonus pool as taxable.

23.  The Defendants imposed use tax on a variety of fixed asset purchases.

2000734/1/14750.000



24.  The Defendants imposed use tax on consumable supplies for both the hotel and
the restaurant within the hotel.

25.  On July 15, 2013, Petitioner timely filed a request for hearing with the
Department’s Office of Administrative Hearings, specifically reserving the right to transfer the
case from the Office of Administrative Hearings to the Illinois Independent Tax Tribunal when

the Tribunal began operation. A true and accurate copy of Petitioner’s protest is attached hereto

as Exhibit B.
COUNTI
The Statute of Limitations Has Closed for Periods from
January 1, 2008 through December 31, 2009
26.  Petitioner realleges and incorporates by this reference the allegations made in

paragraphs 1 through 25, inclusive, hereinabove.

27.  The Notices cover the tax periods from January 1, 2008 through December 31,
2010.

28.  The applicable statute of limitations provides that “no notice of tax liability shall
be issued on and after each January 1 and July 1 covering gross receipts received during any
month or period of time more than 3 years prior to such January I and July I, respectively.” 35
ILCS 120/4.

29.  The Notices were issued on May 17, 2013.

30.  The Department may only assess tax for periods beginning January 1, 2010.

31.  None of Petitioner’s employees or responsible officers executed a proper and

binding waiver to extend the statute of limitations.

2000734/1/14750.000



32.  All liabilities assessed for periods ending prior to January 1, 2010 are null and
void because the applicable statute of limitations bars the Department from assessing tax for
those periods.

WHEREFORE, Petitioner prays that the Tribunal enter an order that:

(a) finds and declares that Defendants may not assess a liability against
Petitioner for periods ending prior to January 1, 2010;

(b)  enters judgment in favor of Petitioner and against the Defendants and
cancels the Notices;

() enjoins the Department from taking any action to assess, lien, levy, offset,
or in any other way prosecute and collect the amount due on the Notices;
and

(d) grants such further relief as the Tribunal deems appropriate under the
circumstances.

COUNT II

Defendants’® Audit Sample Grossly Overstates Petitioner’s Liability

33.  Petitioner realleges and incorporates by this reference the allegations made in
paragraphs 1 through 32, inclusive, hereinabove.

34.  On audit, the Department used a sample month and a sample year in calculating
whether additional sales and use tax was owed during the Periods at Issue.

35.  The auditor used June, 2010 to extrapolate the audit results with regard to
disallowed banquet gratuities and used 2010 use tax on consumable supplies to extrapolate use
tax on consumable supplies for all periods at issue.

36.  The hotel opened on May 28, 2009.

2000734/1/14750.000



37.  Prior to opening, Petitioner purchased no consumables for either its hotel or
restaurant business.

38. By extrapolating the 2010 figures for this adjustment, the Department drastically
and unreasonably inflated Petitioner’s audit liability because the Department applied the 2010
adjustments to periods prior to May 2009 when the hotel was not even open.

WHEREFORE, Petitioner prays that the Tribunal enter an order that:

(a) enters judgment in favor of Petitioner and against the Defendants and
cancels the Notices;

(b) enjoins the Department from taking any action to assess, lien, levy, offset,
or in any other way prosecute and collect the amount due on the Notices;
and

(c) grants such further relief as the Tribunal deems appropriate under the
circumstances.

COUNT 11

The Notices Are Invalid Because They Include Receipts Not Subject to Sales Tax

39.  Petitioner realleges and incorporates by this reference the allegations made in
paragraphs 1 through 38, inclusive, hereinabove.

40.  The Notices include underreported taxable sales for the Periods at Issue.

41.  This liability stems from payments made by Investors to Petitioner.

42, In exchange for their ability to use the hotel and its amenities, Investors paid
Petitioner a set monthly fee.

43.  Petitioner did not report these receipts on its sales tax returns.

2000734/1/14750.000



44,  The Department included all of the receipts from Investors as “underreported
taxable sales.”

45.  Many of the receipts relate to meeting room rentals without a food and beverage
component.

46.  These receipts are not subject to sales tax and must be removed from the
calculation of Petitioner’s liability.

WHEREFORE, Petitioner prays that the Tribunal enter an order that:

(a) enters judgment in favor of Petitioner and against the Defendants and
cancels the Notices;

(b) enjoins the Department from taking any action to assess, lien, levy, offset,
or in any other way prosecute and collect the amount due on the Notices;
and

(c) grants such further relief as the Tribunal deems appropriate under the
circumstances.

COUNT IV

The Notices Are Invalid Because Many Sales Were Made to Exempt Organizations

47.  Petitioner realleges and incorporates by this reference the allegations made in
paragraphs 1 through 46, inclusive, hereinabove.

48. During the periods at issue, Petitioner made sales to exempt organizations for
using its banquet halls.

49,  On audit, the Department disallowed Petitioner’s deductions for sales to these
exempt organizations because Petitioner did not provide certain exemption certificates requested

by the auditor.
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50.  These customers were, in fact, exempt and Petitioner has exemption certificates
for almost all customers to establish that the customers were exempt entities for Illinois sales and
use tax purposes.

51.  The deductions for sales to these exempt entities should be allowed.

WHEREFORE, Petitioner prays that the Tribunal enter an order that:

(a) enters judgment in favor of Petitioner and against the Defendants and
cancels the Notices;

(b) enjoins the Department from taking any action to assess, lien, levy, offset,
or in any other way prosecute and collect the amount due on the Notices;

() enters judgment in favor of Petitioner and against the Defendants and
cancels the Notices; and

(d)  grants such further relief as the Tribunal deems appropriate under the
circumstances.

COUNT V
The Notices Are Invalid Because Defendants Erroneously Imposed

Use Tax on Several Fixed Assets for Which Tax Had Already Been Paid or
Which Were Installed By Construction Contractors

52.  Petitioner realleges and incorporates by this reference the allegations made in

paragraphs 1 through 51, inclusive, hereinabove.

53. For many of the assets at issue, Petitioner did in fact pay tax.

54.  For a number of the assets, Petitioner bought the property in another state and
paid tax there.

55.  Petitioner is entitled to a credit for tax paid on these purchases.

56.  Petitioner actually paid Illinois sales tax on many of the fixed assets in issue.
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57. Some of the fixed assets in question were installed by construction contractors.

58. Materials sold by a construction contractor, which are installed by the contractor
into property owned by the purchaser, are not subject to tax. 86 Ill. Admin. Code 130.1940.

59.  Petitioner is not subject to tax on materials purchased from and installed by a
construction contractor.

WHEREFORE, Petitioner prays that the Tribunal enter an order that:

(a) enters judgment in favor of Petitioner and against the Defendants and
cancels the Notices;

(b) enjoins the Department from taking any action to assess, lien, levy, offset,
or in any other way prosecute and collect the amount due on the Notices;
and

(c) grants such further relief as the Tribunal deems appropriate under the
circumstances.

COUNT VI

All penalties should be abated based on reasonable cause

60.  Petitioner realleges and reincorporates the allegations in paragraphs 1 through 59,
inclusive, hereinabove,

61. In its Notices, Defendants assessed penalties in an amount totaling $75,445.

62.  Illinois law provides that penalties do not apply if a taxpayer shows that its failure
to pay tax at the required time was due to reasonable cause. 35 ILCS §734-8.

63.  The most important factor to be considered in making a determination to abate a

penalty will be the extent to which the taxpayer made a good faith effort to determine its proper
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tax Hability and to pay its proper tax liability in a timely fashion. 86 Ill. Admin. Code
§700.400(b).

64. A taxpayer will be considered to have made a good faith effort to determine and
pay its proper tax liability if it exercised ordinary business care and prudence in doing so. 86 Il

Admin. Code §700.400(b).

65. Petitioner reasonably paid tax on all purchase it made within and without Illinois.
66.  Petitioner reasonably collected tax on all sales that it made within Illinois.
67.  Petitioner, relying on Illinois law and regulations, exercised ordinary business

care and prudence when it reasonably determined its sales and use tax liability.
68.  The Department’s determination that Petitioner owes penalties on late payment of
tax is not supported by fact or law.
WHEREFORE, Petitioner prays that the Tribunal enter an order that:
(a) finds and declares that all penalties should be fully abated based on reasonable
cause;
(b} enjoins the Department from taking any action to assess, lien, levy, offsef, or in
any other way prosecute and collect the amount of penalties on the Notices; and
(c) grants such further relief as the Tribunal deems appropriate under the

circumstances.

10
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Respectfully submitted,

ECD GREAT STREET LLC
Petitioner

By:

One of Petitioner’s Attorneys

David A. Hughes

Christopher T. Lutz

Horwood Marcus & Berk Chartered
500 W. Madison Street, Suite 3700
Chicago, II. 60661

(312) 606-3200

11
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CERTIFICATE OF SERVICE

Undersigned counsel of record hereby certifies that he caused a copy of the foregoing

TAXPAYER’S MOTION TO TRANSFER to be served on other counsel of record by

messenger delivery before the hour of 5:00 p.m. on the 30" day of January, 2014, addressed as

follows:

2000798/1/14750.000

Administrative Clerk

Office of Administrative Hearings
Illinois Department of Revenue
James R. Thompson Center

100 West Randolph Street, 7-900
Chicago, Illinois 60601

Fax: 312-814-3109

and

Michael Coveny
Illinois Department of Revenue
Office of Administrative Hearings
100 W. Randolph St., 7-900
Chicago, IL. 60601
Phone: (312) 814-6697
Fax: (312) 814-4344
QMJ g
e '




IHinois Department of Revenue
OFFICE OF ADMINISTRATIVE HEARINGS
James R. Thompson Center
100 West Randolph Street, Level 7-900
Chicago, lllinois 60601

(312) 814-6114
S

THE DEPARTMENT OF REVENUE
OF THE STATE OF ILLINOIS

V. > No.13-ST-0308
ECD Great Street LLC

Taxpayers /

NOTICE QF INITIAL STATUS CONFERENCE

To:

Horwood Marcus & Berk
David A. Hughes

Christopher T. Lutz

500 West Madison St Ste 3700
Chicago IL 60661

ECD Great Sfreet LILLC
30 S. Havana St Ste 307
Aurora CO 80012

YOU ARE HEREBY NOTIFIED, pursuant to 86 lll. Admin. Code, Ch. |, Section 200.140, that a
MANDATORY status conference in regard to the protest you have filed in the above entitied matter
will be held on Wednesday, August 28, 2013 at 3:15 p.m. at the offices of the lllinois Department
of Revenue, 100 W. Randolph Street, Level 7-800, Chicago, lllincis. i i

be present or to otherwise participate by telephone to ascertain the status of this case and
determine the course of action, if any, to be taken to expedite resolution. Legal representatives
{other than State's Attorneys) are required to file a Power of Attornev (IDR Form 2848-AH) before
they may participate in these proceedings or acquire the right to obtain information in regard to the
above named taxpayer. Should you have any questions or concerns with respect to this Notice,
please call the number listed above and ask to speak with the Department’s representative as
designated on the bottom left side of this notice.

PLEASE TAKE NOTE THAT YOUR FAILURE TO APPEAR OR PARTICIPATE PURSUANT TO
THIS NOTICE WILL RESULT IN AN IMMEDIATE TERMINATION OF THE PROCEEDINGS AND A
FINALIZATION OF THE LIABILITIES AND/OR CLAIMS AT ISSUE.

Date: 08/09/2013 Issued by the Administrative Clerk
Litigator: Mike Coveny 312-814-6697 Office of Administrative Hearings

Please Note: Applicable hearing regulations
(Sec. 200.140a) do not permit any continuance
of this conference



STATE OF ILLINOIS
DEPARTMENT OF REVENUE
OFFICE OF ADMINISTRATIVE HEARINGS

CHICAGO, ILLINOIS
THE DEPARTMENT OF REVENUE \
OF THE STATE OF ILLINOIS
V.
> No. 13-ST-0308

ECD Great Street LLC

Taxpayer )
To:

Horwood Marcus & Berk

David A. Hughes

Christopher T. Lutz

500 West Madison St Ste 3700
Chicago IL 60661

ECD Great Street LLC
30 S. Havana St Ste 307
Aurora CO 80012

The undersigned hereby certifies that a copy of the attached notice was served upon the above
named person or persons by placing it in a sealed envelope, postage prepaid, addressed as
indicated, and depositing same in the United States Mail at the James R. Thompson Center, 100
W. Randolph Street, Chicago, Illinois on the date indicated below, before 5:00 p.m., all in the
regular course of my duties as an employee of the lllinois Department of Revenue.

[X]  First Class [] Certified - Return Receipt
Request#
[1] Special Delivery [1] Registered - Return Receipt
Request #
(Signed) si, nes YY\ ‘h:!;iwgff’ Date: £-20)3
(Attach Receipt Here)

Please return to Administrative Law Judge John White 7-900
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Notice of Tax Liability

STATE OF
for Formy EDA-105-R, ROT Audit Report

HBWNKMGV May 17, 2013

HONXX XX52 X525 4X82#

ECD GREAT STREETLLC i ]

ATTN: BRUCE ... ABRAMS Letter ID: CNXXXX52X5254X82

250 PARKWAY DR STE 320

LINCOLNSHIRE IL 80069-4305 Account ID: 3749-0729

We have audlfed your account for the reporting perlods January 01, 2008, through June 30, 2008. As a result we have
assessed the amounts shown below.

Liability Pavments/Credit paid Balancs
Tax 110,839.00 0.00 116, 838 ﬁﬂ

Late Payment Penally Increase 48,465.00 0.00 48,465.00
Interost 28,918.88 0.00 28,918.88
Assassment Total $188,222.88 $0.00 $188,222 .88

If you do not agree, you may file a protest and request an administrative hearing within 60 days of the date of this notics,
which is July 16, 2013. Your request must be in writing, clearly indicate that you want to protest, and explain in detail why
you do not agree with our actions. If you do not file a protest within the time allowed, you will walve your right to a hearing
and this fiability will become final. An administrative hearing is a formal legal proceeding conducted pursuant to the rnules
adopted by the depariment and is presided over by an administrative faw judge. A protest of this notice does not preserve
your rights under any other notice,

If you have guestions, please write us or call our Springfield office weekdays hetween 8:00 a.m. and 4:00 p m. Our -
address-and telephone number are listed below.

BUREAU OF AUDITS
TECHNICAL REVIEW SECTION
ILLINOIS DEPARTMENT OF REVENUE
PO BOX 16012

SPRINGFIELD Il §2794-9012

217 785-657¢

RAS107 {R-Q¥/10)

e




Notice of Tax Liability

STATE-, OF
for Form EDA-105-R, ROT Audit Report ; ; ,

BT O REVENIE
tax.iliinols.gov

HBWNKMGV May 17, 2013

HCNXX XX19 3727 X726# ]

ECD GREAT STREET LLC

ATTN: BRUCE JJ. ABRAMS Letter ID: CNXXXX193727X726
250 PARKWAY DR STE 320

LINCOLNSHIRE IL 60069-4305 Account ID: 3749-0729

We have audited your account for the repaoriing periods July 01, 2009, through December 31, 2010, As a result we have
assessed the amounts shown below.

Liability Payments/Credit  Linpaid Balance

Tax 134,900.00 0.00 134,900.00
Late Payment Penalty increase 26,980.00 0.00 26,880.00
interest 9,025.70 0.00 9,025.70
Assessment Total $170,905.70 $0.00 $170,905.76

If you do not agree, you may file a protest and requast an administrative hearing within 60 days of the date of this notice,
which is July 16, 2013. Your request must be in writing, clearly indicate that you want to protest, and explain in detail why
vou do not agree with our actions. If you do not file a protest within the time allowed, you will waive your right to a hearing
and this liability will become final. An administrative hearing s a formal legal proceeding conducted pursuant to the rules
adopled by the department and is presided over by an administrative law judge. A protest of this nolice doas nat pmserve
your rights under any other notice. _ .

i you have questions, please write us or call our Springfield office weekdays between 8:00 a.m. and 4:00 p.m. Qur’
addrass and felephone numbar are listed below.

BUREAU OF AUDITS

TECHNICAL REVIEW SECTION
ILLINOIS DEPARTMENT OF REVENUE
PO BOX 19012

SPRINGFIELD IL 62794-9012

217 785-6579

RA-5107 {R-03/10}




Horwoop Marcus & Brrk

Chartered

David A. Hughes

Direct Dial: (312) 606-3212

Direct Fax: {312)267-2193

Direct e-mail: Dhughes@hmblaw.com

Attorneys at Law

500 West Madison Straet
Suite 3700
Chicago, #inois 60661

phone: (312) £06-3200
{2 {312)606-3232

wwwsallawyerscom

July 15, 2013

PROTEST AND REQUEST FOR HEARING

BY CERTIFIED MAIL (7013 6600 0000 1580 2641)
RETURN RECEIPT REQUESTED

Hlinois Department of Revenue

Office of Administrative Hearings MC 5-300
101 W. Jefferson Street

P.O. Box 19014

Springfield, [llinois 62794-9014

Re:  ECD Great Street LLC
Account ID: 3749-0'728
January 1, 2008 through December 31, 2010 (“Periods at Issue™)

Greetings:

The Taxpayer, ECD Great Street LLC (“Great Street™), by and though its attorneys,
Horwood Marcus & Berk Chartered, hereby protests and takes exception to the Notices of Tax
Liability (“Notices™) issued by the Illinois Department of Revenue (“Department™) on May 17,
2013 asserting Illinois sales and use tax, penaltics and interest due in the amount of $359,128.58.
In support of this protest, Great Street states as follows:

L NOTICE

On May 17. 2013, the Department issued two Notices to Great Street totaling tax,
penalties and interest of $359,128.58. True and accurate copies of the Notices are attached
hereto as Exhibit A. The Department asserts that the amount due is a result, among other things,
oft (1) disallowed deductions for exempt organizations: (2} sales tax due on under-reported
taxable sales; (3) banquet gratuities disallowed; (4) fixed asset purchascs; and (5) use tax due on
consumable supplies. A true and accurate copy of the Sales Tax Audit System Summary
Analysis is attached hereto as Exhibit B.

[R0264412/14750,000 _ _
The Pinnacle is Always Small



Horwoon Marcus § Berx
Charered

{llinois Department of Revenue
July 15,2013
Page 2

I, INFORMAL REVIEW REQUESTED

Pursuant to the Departiment’s regulation, 86 Ill. Admin. Code §200.133, Greatl Strect
respectfully requests an informal review on this maiter.

IIl. HEARING REQUESTED

If this matter is not resolved through informal review, Great Street hereby respectfully
requests a hearing pursuant to the Department’s regulation, 86 {ll. Admin. Code §200.120.

IV. ILLINOIS TAX TRIBUNAL

Great Street reserves the right to transfer this matter to the Ilinois Tax Tribunal by
making a timely and proper election on or after January 1, 2014 in accordance with Illinois law.

V. BACKGROUND FACTS

Great Street was formed as a limited liability company in 2005 to raise capital for, to
construct, and later to operate, theWit Hotel. Construction of the hotel commenced in late 2006
and the hotel opened in May, 2009.

On audit, in addition to auditing Great Street’s fixed assets, the auditor looked to a
sample period and extrapolated those figures to either the full audit period of January 1, 2008
through December 31, 2010 or to a 20 month audit period. As a result of the audit, the
Department issued the Notices totaling $359,128.58. The Department made several adjustments
that resulted in the assessed liability.

First, the Department disallowed deductions claimed by Great Street for sales to tax
excmpl custometrs.

Second, the Department refused to reduce the tax liability for audio visual (FAV™) taxes
paid by botl Great Street and the AV company.

Third, the audit liability includes sales tax on sales which involved hotel use for investor
meetings. In exchange for the hotel’s use, Great Street Investors, LLC (“Investors™), a related
entity which was owned by Great Street’s investors, paid $600,000 for six months to the hotel.
The audit treated the entire $100,000 per month as taxable even though the payment included
meeting room rentals with no taxable food and beverage component.
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The Notices also include tax owed on “banguet gratuities.” Great Street charges a 21%
service charge, of which 18% goes directly to service employees. The remaining 3% goes into a
“bonus pool.” which is split among managers and other employees who do not typically receive
gratuities. The Department treated the “bonus pool™ as taxable. The Notices also include use tax
on a variety of fixed asset purchases. Finally, the Notices include use tax on consumable
supplies for both the hotel and the restaurant within the hotel.

VI.  ARGUMENTS

For the reasons expressed below, the Notices issued by the Department drastically
overstate the sales and use tax that might be owed by Great Street. First, several of the tax
periods contained in the Notices were closed under the statute of limitations because a statute
waiver which purported to extend the statute of limitations for these otherwise closed periods
was invalid and ineffective. Thus, all tax prior to the reporting period for January 1, 2010 was
erroneously included in the Notices.

Second, the Department utilized a sample period of 2010 to forecast tax that would have
been owed when the hotel was not yet in operation. Thus, the manner in which the auditor used
the sample period distorted the amount of tax owed, specifically with regard to, underreported
consumable supplies. Third, the Department used a one month sample period (June, 2010, which
was the highest volume month) to forecast tax owed for the banquet gratuities for the period of
May, 2009 through December, 2010. Fourth, the Department refused to reduce the tax liability
for audio visual taxes paid by both Great Street and the AV company. Fifth, the Department
inflated the amount of tax owed for underreported taxable sales as a number of those sales were
not taxable. Sixth, sales to exempt organizations were properly deducted. Finally, a number of
the fixed assets on which the Department assessed use tax were either nontaxable or Great Street
has already paid tax.

In short, many of the Department’s audit adjustments lack merit and the liabilities
reflected in the Notices must be reduced significantly if not eliminated entirely.

A, The Statute of Limitations Has Closed for Certain Periods

The Notices cover the tax periods [rom January I, 2008 through December 31, 2010.
The lllinois Retatlers’” Occupation Tax provides that, “no notice of tax liability shall be issued on
and after each January 1 and July 1 covering gross receipts received during any month or period
of time more than 3 years prior to such January 1 and July 1, respectively.” 35 ILCS 120/4. In
this case, the Notices were issued on May 17, 2013. Thus, the Department may only assess tax
for periods beginning January 1, 2010. Any tax due from January 1, 2008 through December 31,
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2009 may not be included in the Notices unless Great Street and the Department executed a
proper and binding waiver to extend the statute of limitations.

During audit, the Departinent never received an audit waiver from a Great Street
employee let alone a responsible officer. Rather, the Department obtained a waiver signed on
March 10, 2011, and then again on April 26, 2012 by a person named Tim Ditmer. Great Street
never employed Mr. Ditmer. Instead, he was employed by an unaffiliated hospitality services
company, which provided services to theWit Hotel. Mr. Ditmer was never authorized to sign a
waiver or to act as Great Street's agent, and at no point did Great Street represent to the
Department’s auditor that Mr. Ditmer was permitted to sign the waivers. See Rock Island
Tobacco v. Dep’t of Revenue, 87 111, App. 3d 476 (3d Dist. 1980).

Had the auditor discussed this with Great Street’s management, the auditor would have
learned that Mr. Ditmer had no authority to execute a waiver. Indeed, Great Street was not
aware that either waiver had been signed until the audit was nearly completed. After learning
that Mr. Ditmer had signed the waivers, Great Street refused to sign any more waivers.
Moreover, Great Street notified the Department in writing that it never authorized the waivers
and in no way did it ratify the waivers. See Letter from Scott Greenberg to Danzie Dicker dated
May 31, 2013 (attached hereto as Exhibit C).

For these reasons, the waivers in issue are null and void and any tax period ending prior
to January 1, 2010 is closed and not subject to assessment.

B. The Department’s Sampie Grossly Overstates Great Street’s Audit Liability

On audit, the Department used a sample month and a sample year in calculating whether
additional sales and use tax were owed during the periods at issue. Specifically, the auditor used
June, 2010 to extrapolate the audit results with regard to disallowed banquet gratuities and used
2010 use tax on consumable supplies to extrapolate use tax on consumable supplies for all
periods at issue.

TheWit Hotel opened on May 28, 2009. Prior to opening, Great Street purchased no
consumables for either its hotel or restaurant business. By extrapolating the 2010 figures for this
adjustment, the Department drastically and unreasonably inflated Great Street’s audit liability
because the Department applied the 2010 adjustments to periods prior to May 2009 when the Wit
Hotel was not even open.
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C. Underreported Taxable Sales

The Notices include underreported taxabie sales for the periods at issue. This liability
stems from payments made by Investors to Great Street. In exchange for their ability to use
theWit Hotel and its amenities, Investors paid Great Street a set monthly fee. Great Street did
not report these receipts on its sales tax returns. The auditor included all of the receipts from
Investors as “underreported taxable sales.”

Some of the payments made by lavestors relate to taxable transactions. For instance,
food sales were included in this monthly sum. However, other receipts relate to meeting room
rentals without a food and beverage component. These receipts are not subject to sales tax and
must be removed from the calculation of Great Street’s audit liability.

D. Saies to Exempt Organizations

During the periods at issues, Great Street made sales to exempt organizations for using its
banquet halls. On audit, the Department disallowed Great Street’s deductions for sales to these
exempt organizations because Great Street did not provide certain exemption certificates
requested by the Department. These customers were, in fact, exempt and Great Street has
exemption certificates for almost all customers to establish that the customers were exempt
entities. Accordingly, deductions for sales to these exempt entities should be allowed.

E. Fixed Assets

The Department imposed use tax on several fixed assets. For at least two reasons, these
fixed assets are not taxable.

First, Great Street did in fact pay tax on many of the assets in question. For a number of
the assets, Great Street bought the property in another state and paid tax there. Thus, Great
Street 1s entitled to a credit for tax paid on these purchases. Moreover, Great Street actually paid
Illinois tax on some of the fixed assets.

Second, some of the fixed assets in question were installed by construction contractors.
Under Illinois law, materials sold by a construction contractor, which are installed by the
contractor into property owned by the purchaser, are not subject to tax. 86 Ill. Admin. Code
130.1940. Instead, the construction contractor pays tax to its suppliers when it purchased the
materials to be incorporated into the property. As a result, Great Street is not subject to tax on
these purchases.
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VII. CONCLUSION

Based on the foregoing, Great Street respectfully requests that the Department withdraw
its Notices based on the positions stated in Part VI of this Protest and Request for Hearing. Great
Street respectfully reserves the right to amend this Protest at any time prior to the entry of a pre-
trial order.,

[ hereby certify and declare that | have prepared this Protest and Request for Hearing
based on information supplied by Great Street and, to the best of my knowledge and belief, the
facts stated herein are true, correct and complete. A Power of Attorney authorizing me to
represent Great Street in this matter is enclosed.

Very truly vours,
David A. Hughes

DAH:mla
Enclosures

ce: Scott Greenberg
Renee Solomon
David Lilierose
Bruce Abrams
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Hinols Departiment of Revenue

IL-2848 Power of Attorney

Read this information first
Attach a copy of this form lo each speciffc tax return or flem of correspondence for which you are requesiing power of allorney.

Do nof send this form separately.

Step 1t Co_mblete the followlng taxpayer Information

1 _ECD Great Sireet LLG 330 5 Havana St Ste 307
Taxpayes's nams Taxpayers siragt addroas
2 _3749-0728 Aurara GO BBO12

Texpayer's kontification numbar{s) City Stale 2P

Step 2: Complete the following information
4 The taxpayer named above appolnts the folfowlng to reprasent him befora ths lliinols Department of Revenua,

Dayid A. Hughas Christopher T. Lutz

Name Neme Neme
Berk Horwaod Margits & Berk
hama of flrm MName of firm Naoms of firm
t.. Sta. 37 600 W. Madison 8f., Ste. 3700

Slreet addrgss Streel addrass Slrest addrass

Chicago il. 60861 Chicago Il 80e6t
Clly . State ZiP City Stalo FaEl Clty Slale zlp
(312 y 608-3212 {312 ) §08-3222
Daytima phone number Daytime phone number Caytime phone number
dhuahes@bmbiaycom.. . _cluz@hmblaw.com .
E-ma)l addrass E-mall addrass E-mail address

SalesiUse . - Salesitige 11200812110
Spacitlc tax lype Year or paliod Speclilc tax lype Year or porlod Specific tax type Yaar or period

8§ The attorneys-In-fact namned above shall have, subject to revocation, fuli power and authority to parform any act that the principals can
and may petorm, including the authodty o receive confldential Information,

The aitorneys-in-fect named above do not have the power to — Check only the ifems below you do not wish to grand,

endorse or coliset chacke [n payment of refunds.
receive chacks In payment of any refund of lllinols taxes, penaliles, or inferest,
execule walvers (Including offers of waivers} of restrictions on assessmant or collection of deficfencles In tax and watvers
of notlce of disallowance of & clalm for credil or refund.
execuis consants extending the slalutory perlod for assessmenis or collection of taxes.
delsgate authority or substitule another reprasentative.
file & protest lo a proposed assassment,
——e— e BXECULE Qlfers In compromise or Selllement of tax Hablilty.
we——  roprosent the taxpayer belore the department in all procasdings including hearings {requiring representation by an
attorney) pertaining to matters spacifled sbove.
obtaln a private lstler rullng on behall of the laxpayer.
perform other acts (explain}

& This power of attorney revokes alf prior powers of altorney on llle with the depariment with respect to the same malters and years or
perlods covered by this form, except for the following:

Name Namo Hame
Sireel eddiess Strest addigss Streat address
City Stale Zip City Blate Zip Cily Blate 2IP
{ ) { )
Daytime phons number Daytima phene number Daylima phong numbar
Dals granted Dale granted Dale granted
o

E—— HRHITRRITINEL - continued on Page 2 &




7 Copies of noticas and other writlan communications addressed to the taxpeyer In proceedings involving the matters listad on the fronl of

this form should be sent io the {ollowing: @
David A. Hughes
Name Namo Name
500 W. Madlaon St., Ste. 3700 .
Slreel address Slreat addross Strest audrass
Chlcago IL___ 60861
Clly Slale ZIP Cilly State ZIP City Slale ZiF
(342 608.3242 { ) |
Daytims phone number Daytlme phona numbar Dayifme phone numbar

Step 3:Taxpayer's signature
rate offlcer, partner, fiduclary, or individual on behalf of the 1axpaysr, [ certlly that | have the authorlly 10 executa this

%Eo 2 Movmg,um Ham(uv 7113

I slgning as &4or

power of ai(Sr

Y
TextpayBT’s signalure Tilie, If applicable Dalo
Spouse’s signature Title, if applicable Dats
It corporalien or parnarship, signature of offlcer or pariner Hils, i applicable Date

Step 4: Complete the following if the power of attorney Is granted to an attorney,
a certified public accountant, or an enrolled agent

| tlecliare that | am not currently undar suspenslon or disbarment and that | am

¢ amember In good standing of tha bar of the highest egurt of the Jurfsdiction Indicated belows; or

o duly qualiifed to praciice as a cerlilied public aceountant In the Jurisdiction i ¢ belove; or .

e enrelled as an agent pursuant {o the raquirements of Unltad States Treasury Depariment Clreular Nurnber 238,

q Thsliz

Aftornsy IL y
Designalien (aliorney, C.PA., enrolled agent) Jurisdiciion (stata(s), ofc.) Wm% — U Dale
(5
Attorney iL A “1 7 //‘7///3
Deslgnation (alkornsy, C.PA., anrcllad agant) Jurlediction {slate{s), elc.) L/’ Signetwrd U Date = ¢
Daslgraton {altornoy, C.R.A., enrolad agenl) Jutlsdielion (state{s), elc.) Slgnalure Date

Step 5: Complete the following If the power of attorney is granted to a person other
ihan an attorney, a certified public accountant, or an enrofled agent

I the power of altornsy Is granted to a parson other than an attorney, a certified public accountant, or an enrolled agent, this docment must
be wilnegsed or notarlzad below. Please check and complate one of the fofowing.

Any person signing as or for the taxpayer

Is known to and this decument Is signed In the presence of
the two disinterested whnesses whose signatures appear here.

Signature of wilness Date
Slgnalure of wilness Dats
""""" appeared this day before a notary publlc and acknowledged

this power of aftornaey as hls or her volurtary act and deed,

Signalure of nolary Dale Notary seal PY

|‘rl|[5 form Is alithorlzed by Ui Hinoks Tax Ach, Discioture of thls inormalion s REQUIRED, Falure ta provide i Immnmmn”ﬂgﬂﬁﬂmmiﬂ
[2648 back {R-1aig)  InRrmation could 1esult [n & penaty. This form hos bean approved by this Forme Managament Ceafer. [L-492-0058 b l




STATE OF ILLINOIS
DEPARTMENT OF REVENUE
ADMINISTRATIVE HEARINGS DIVISION
CHICAGO, ILLINOIS

DEPARTMENT OF REVENUE

OF THE STATE OF ILLINOIS Docket No. 13-ST-0308

vl

ECD GREAT STREET LLC,
Taxpayer

John White,
Administrative Law Judge

Mt Yar Vet Nant “vant Nuast vt

ORDER

This matter coming to be heard on Initial Status, Taxpayer and Department being
represented by counsel, and the Administrative Law Judge being otherwise fully
advised in the premises,

IT IS HEREBY ORDERED THAT:

Next Status is set for October 28, 2013 at 9:00 a.m., without further notice.

Date: August 28, 2013 Enter:
3.7
L U

John White, Administrative Law Judge

Michael Coveny

Special Assistant Attorney General
Illinois Department of Revenue

100 West Randolph Street, 7-900.
Chicago, IL. 60601

(312) 814-6697; FAX (312) 814-4344



STATE OF ILLINOIS
DEPARTMENT OF REVENUE
ADMINISTRATIVE HEARINGS DIVISION
CHICAGO, ILLINOIS

DEPARTMENT OF REVENUE

OF THE STATE OF ILLINOIS Docket No. 13-ST-0308

V.

ECD GREAT STREET LLC,
Taxpayer

John White,
Administrative Law Judge

L T T e

ORDER

This matter coming to be heard on Status, Taxpayer and Department being
represented by counsel, and the Administrative Law Judge being otherwise fully
advised in the premises,

IT IS HEREBY ORDERED THAT:

Next Status is set for January 6, 2014 at 10:00 a.m., without further notice.

Date: October 29, 2013 Enter:

N

John White, Administrative Law Judge

Michael Coveny

Special Assistant Attorney General
Illinois Department of Revenue

100 West Randolph Street, 7-900.
Chicago, IL. 60601

(312) 814-6697; FAX (312) 814-4344



STATE OF ILLINOIS
DEPARTMENT OF REVENUE
ADMINISTRATIVE HEARINGS DIVISION
CHICAGO, ILLINOIS

DEPARTMENT OF REVENUE
OF THE STATE OF ILLINOIS Docket No. 13-ST-0308
V.

ECD GREAT STREET LLC,
Taxpayer

John White,
Administrative Law Judge

st s N Nt Nt N

ORDER
This matter coming to be heard on Status, Taxpayer and Department being
represented by counsel, and the Administrative Law Judge being otherwise fully
advised in the premises,
IT IS HEREBY ORDERED THAT:
1) Discovery cutoff set for June 30, 2014,

2) Next Status is set for April 21, 2014 at 9:00 a.m., without further noftice.

Date: January 7, 2014 Enter:
=t ] Aa
/

John White, Administrative Law Judge

Michael Coveny

Special Assistant Attorney General
Illinois Department of Revenue

100 West Randolph Street, 7-900,
Chicago, IL. 60601

(312) 814-6697; FAX (312) 814-4344





