
STATE OF ILLINOIS 
DEPARTMENT OF REVENUE 

OFFICE OF ADMINISTRATIVE HEARINGS 
CHICAGO, ILLINOIS 

THE DEPARTMENT OF REVENUE 
OF THE STATE OF ILLINOIS 

v. 
ECD GREAT STREET, LLC, 

Taxpayer 

) 
) 
) 
) 
) 

Docket No. 13-ST-0308 

John E. White, 
Administrative Law Judge 

ORDER 

This matter coming on to be heard following notice of Taxpayer's Motion to 
Transfer Case to illinois Tax Tribunal (Taxpayer's Motion), filed on January 30, 2014, 
and the Administrative Law Judge being advised or taking of the following facts: 

1. Taxpayer's Motion seeks to make a statutory election to transfer jurisdiction of this 
matter from the Department of Revenue to the Tribunal. 

IT IS HEREBY ORDERED THAT: 

2. Taxpayer's Motion is granted. 

3. Taxpayer's election to transfer jurisdiction to the Tribunal is irrevocable. 

4. The administrative hearing record for this case will be transferred to the Tribunal. 

5. Taxpayer will be required to perfect its protest before the Tribunal, in accordance 
with 35 ILCS 101011-1 et seq. 

6. All further proceedings in this matter are cancelled and the proceedings before the 
lllinois Depmtment of Revenue's Office of Administrative Hearings are closed. 

January 31,2014 
Date John E. White, Administrative Law Judge 



Illinois Department of Revenue 
OFFICE OF ADMINISTRATIVE HEARINGS 

James R. Thompson Center 
100 West Randolph Street, Level 7-900 

Chicago, illinois 60601 
(312) 814-6114 

THE DEPARTMENT OF REVENUE 
OF THE STATE OF ILLINOIS 

) 
) 
) 
) 
) 

Docket No. 13-ST-0308 

v. 
ECD GREAT STREET, LLC, 

Taxpayer 
John E. White, 
Administrative Law Judge 

NOTICE OF DISPOSITION 

To: 
David Hughes 
Horwood Marcus & Berk, Chtd. 
500 West Madison Street Suite 3700 
Chicago, lllinois 60661 

Michael Coveny 
lllinois Department of Revenue 
100 West Randolph Street 7'h Floor 
Chicago, lllinois 60601 

YOU ARE HEREBY NOTIFIED that the attached Order of the Administrative Law 
Judge transferring the above captioned matter to the lllinois Independent Tax Tribunal 
has been approved by the Director of Revenue. By such Order, all proceedings before the 
Administrative Hearings Division of the lllinois Department of Revenue relative to this 
cause have been concluded. 

Date: 
Brian A. Hamer, Director 
lllinois Department of Revenue 
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THE DEPARTMENT OF REVENUE 
OF THE STATE OF ILLINOIS 

v. 
ECD GREAT STREET LLC, 

TAXPAYER. 

No. 13-ST-0308 

TAXPAYER'S MOTION TO TRANSFER CASE TO ILLINOIS TAX TRIBUNAL 

Taxpayer, ECD Great Street, LLC ("Taxpayer"), by its attorneys, Horwood Marcus & 

Berk Chartered, hereby moves the Illinois Department of Revenue's ("Department") Office of 

Administrative Hearings ("Administrative Hearings") for an Order granting Taxpayer's election 

to transfer the captioned matter to the Illinois Independent Tax Tribunal ("Tax Tribunal"). In 

support of this Motion, Taxpayer states as follows: 

L On July 15, 2013, Taxpayer timely filed a Protest and Request for Hearing with the 

Office of Administrative Hearings, a true and accurate copy of which is attached 

hereto as Exhibit A. 

2. Pursuant to Section 1-15( d) of the Illinois Independent Tax Tribunal Act ("Tribunal 

Act"), codified at 35 ILCS §1010/1-15, a taxpayer may elect to transfer a matter that 

was commenced at Administrative Hearings on or after June I, 2013, in which the 

aggregate amount deemed due and owing exceeds fifteen-thousand dollars, to the Tax 

Tribunal. 

2000798/1/14 750.000 
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3. Pursuant to the Tribunal Act, a taxpayer's election must be made prior to February 1, 

2014. 

4. Pursuant to Section 1-15(d) of the Tribunal Act, Taxpayer hereby elects to transfer 

this pending matter to the Tax Tribunal for hearing. A copy of Taxpayer's petition to 

be filed with the Tax Tribunal is attached hereto as Exhibit B. 

WHEREFORE, for the reasons stated above, Taxpayer respectfully requests that this 

matter be transferred to the Tax Tribunal. 

January 30, 2014 

Prepared by: 

Attorney for Taxpayer 
David A. Hughes 
Christopher T. Lutz 
Horwood Marcus & Berk Chartered 
500 W. Madison St., Ste. 3700 
Chicago, IL 60661 
(312) 606-3212 

2000798/1114750.000 

ECD GREAT STREET LLC 
Taxpayer 
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HORWOOD MARCUS & B ERK 

David A. Hughes 
Direct Dial: (312) 606-3212 
Direct Fax: (312) 267-2193 
Direct e-mail: Dhughes@hmblaw.com 

Chartered 

July 15, 2013 

PROTEST AND REQUEST FOR HEARING 

BY CERTIFIED MAIL (7013 0600 0000 1580 2641) 
RETURN RECEIPT REQUESTED 

Illinois Department of Revenue 
Office of Administrative Hearings MC 5-500 
101 W. Jefferson Street 
P.O. Box 19014 
Springfield, Illinois 62794-9014 

Re: ECD Great Street LLC 
Account ID: 3749-0728 
January 1, 2008 through December 31, 2010 ("Periods at Issue") 

Greetings: 

Attorneys at Law 

500 West Madison Street 
SuHe3700 
Chicago, Illinois 60661 

phone: (312) 606·3200 
fax: (312) 606·3232 

www.salt!a'NYers.com 

The Taxpayer, ECD Great Street LLC ("Great Street"), by and though its attorneys, 
Horwood Marcus & Berk Chartered, hereby protests and takes exception to the Notices of Tax 
Liability ("Notices") issued by the Illinois Department of Revenue ("Department") on May 17, 
2013 asserting Illinois sales and use tax, penalties and interest due in the amount of$359,128.58. 
In support of this protest, Great Street states as follows: 

I. NOTICE 

On May 17, 2013, the Department issued two Notices to Great Street totaling tax, 
penalties and interest of $359,128.58. True and accurate copies of the Notices are attached 
hereto as Exhibit A. The Department asserts that the amount due is a result, among other things, 
of: (1) disallowed deductions for exempt organizations; (2) sales tax due on under-reported 
taxable sales; (3) banquet gratuities disallowed; (4) fixed asset purchases; and (5) use tax due on 
consumable supplies. A true and accurate copy of the Sales Tax Audit System Summary 
Analysis is attached hereto as Exhibit B. 

1802644/2114 750.000 
The Pinnacle is Always Small 



HORWOOD MARCUS & B ERK 
Chartered 

Illinois Department of Revenue 
July 15,2013 
Page 2 

II. INFORMAL REVIEW REQUESTED 

Pursuant to the Department's regulation, 86 Ill. Admin. Code §200.135, Great Street 
respectfully requests an informal review on this matter. 

III. HEARING REQUESTED 

If this matter is not resolved through informal review, Great Street hereby respectfully 
requests a hearing pursuant to the Department's regulation, 86 Ill. Admin. Code §200.120. 

IV. ILLINOIS TAX TRIBUNAL 

Great Street reserves the right to transfer this matter to the Illinois Tax Tribunal by 
making a timely and proper election on or after January 1, 2014 in accordancewith Illinois law. 

V. BACKGROUND FACTS 

Great Street was formed as a limited liability company in 2005 to raise capital for, to 
construct, and later to operate, the Wit Hotel. Construction of the hotel commenced in late 2006 
and the hotel opened in May, 2009. 

On audit, in addition to auditing Great Street's fixed assets, the auditor looked to a 
sample period and extrapolated those figures to either the full audit period of January 1, 2008 
through December 31, 2010 or to a 20 month audit period. As a result of the audit, the 
Department issued the Notices totaling $359,128.58. The Department made several adjustments 
that resulted in the assessed liability. 

First, the Department disallowed deductions claimed by Great Street for sales to tax 
exempt customers. 

Second, the Department refused to reduce the tax liability for audio visual ("A V") taxes 
paid by both Great Street and the A V company. 

Third, the audit liability includes sales tax on sales which involved hotel use for investor 
meetings. In exchange for the hotel's use, Great Street Investors, LLC ("Investors"), a related 
entity which was owned by Great Street's investors, paid $600,000 for six months to the hotel. 
The audit treated the entire $100,000 per month as taxable even though the payment included 
meeting room rentals with no taxable food and beverage component. 

!80264412/14 750.000 
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Chartered 

Illinois Department of Revenue 
July 15, 2013 
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The Notices also include tax owed on "banquet gratuities." Great Street charges a 21% 
service charge, of which 18% goes directly to service employees. The remaining 3% goes into a 
"bonus pool," which is split among managers and other employees who do not typically receive 
gratuities. The Department treated the "bonus pool" as taxable. The Notices also include use tax 
on a variety of fixed asset pw-chases. Finally, the Notices include use tax on consumable 
supplies for both the hotel and the restaw-ant within the hotel. 

VI. ARGUMENTS 

For the reasons expressed below, the Notices issued by the Department drastically 
overstate the sales and use tax that might be owed by Great Street. First, several of the tax 
periods contained in the Notices were closed under the statute of limitations because a statute 
waiver which purported to extend the statute of limitations for these otherwise closed periods 
was invalid and ineffective. Thus, all tax prior to the reporting period for January 1, 2010 was 
erroneously included in the Notices. 

Second, the Department utilized a sample period of 20 10 to forecast tax that would have 
been owed when the hotel was not yet in operation. Thus, the manner in which the auditor used 
the sample period distorted the amount of tax owed, specifically with regard to, underreported 
consumable supplies. Third, the Department used a one month sample period (June, 2010, which 
was the highest volume month) to forecast tax owed for the banquet gratuities for the period of 
May, 2009 through December, 2010. Fourth, the Department refused to reduce the tax liability 
for audio visual taxes paid by both Great Street and the A V company. Fifth, the Department 
inflated the amount of tax owed for underreported taxable sales as a number of those sales were 
not taxable. Sixth, sales to exempt organizations were properly deducted. Finally, a number of 
the fixed assets on which the Department assessed use tax were either nontaxable or Great Street 
has already paid tax. · 

In short, many of the Department's audit adjustments lack merit and the liabilities 
reflected in the Notices must be reduced significantly if not eliminated entirely. 

A. The Statute of Limitations Has Closed for Certain Periods 

The Notices cover the tax periods from January 1, 2008 through December 31, 2010. 
The Illinois Retailers' Occupation Tax provides that, "no notice of tax liability shall be issued on 
and after each January 1 and July 1 covering gross receipts received dw-ing any month or period 
of time more than 3 years prior to such January 1 and July 1, respectively." 35 ILCS 120/4. In 
this case, the Notices were issued on May 17, 2013. Thus, the Department may only assess tax 
for periods beginning January 1, 2010. Any tax due from January 1, 2008 through December 31, 

1802644/2/14 750.000 
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Chartered 

Illinois Department of Revenue 
July 15, 2013 
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2009 may not be included in the Notices unless Great Street and the Department executed a 
proper and binding waiver to extend the statute of limitations. 

During audit, the Department never received an audit waiver from a Great Street 
employee let alone a responsible officer. Rather, the Department obtained a waiver signed on 
March 10, 2011, and then again on April 26, 2012 by a person named Tim Ditmer. Great Street 
never employed Mr. Ditmer. Instead, he was employed by an unaffiliated hospitality services 
company, which provided services to the Wit Hotel. Mr. Ditmer was never authorized to sign a 
waiver or to act as Great Street's agent, and at no point did Great Street represent to the 
Department's auditor that Mr. Ditmer was permitted to sign the waivers. See Rock Island 
Tobacco v. Dep 't of Revenue, 87 Ill. App. 3d 476 (3d Dist. 1980). 

Had the auditor discussed this with Great Street's management, the auditor would have 
learned that Mr. Ditmer had no authority to execute a waiver. Indeed, Great Street was not 
aware that either waiver had been signed until the audit was nearly completed. After learning 
that Mr. Ditmer had signed the waivers, Great Street refused to sign any more waivers. 
Moreover, Great Street notified the Department in writing that it never authorized the waivers 
and in no way did it ratify the waivers. See Letter from Scott Greenberg to Danzie Dicker dated 
May 31,2013 (attached hereto as Exhibit C). 

For these reasons, the waivers in issue are null and void and any tax period ending prior 
to January 1, 2010 is closed and not subject to assessment. 

B. The Department's Sample Grossly Overstates Great Street's Audit Liability 

On audit, the Department used a sample month and a sample year in calculating whether 
additional sales and use tax were owed during the periods at issue. Specifically, the auditor used 
June, 2010 to extrapolate the audit results with regard to disallowed banquet gratuities and used 
2010 use tax on consumable supplies to extrapolate use tax on . consumable supplies for all 
periods at issue. 

The Wit Hotel opened on May 28, 2009. Prior to opening, Great Street purchased no 
consumables for either its hotel or restaurant business. By extrapolating the 2010 figures for this 
adjustment, the Department drastically and unreasonably inflated Great Street's audit liability 
because the Department applied the 2010 adjustments to periods prior to May 2009 when the Wit 
Hotel was not even open. 

180264412114 750.000 
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C. Underreported Taxable Sales 

The Notices include underreported taxable sales for the periods at issue. This liability 
stems from payments made by Investors to Great Street. In exchange for their ability to use 
the Wit Hotel and its amenities, Investors paid Great Street a set monthly fee. Great Street did 
not report these receipts on its sales tax returns. The auditor included all of the receipts from 
Investors as "underreported taxable sales." 

Some of the payments made by Investors relate to taxable transactions. For instance, 
food sales were included in this monthly sum. However, other receipts relate to meeting room 
rentals without a food and beverage component. These receipts are not subject to sales tax and 
must be removed from the calculation of Great Street's audit liability. · 

D. Sales to Exempt Organizations 

During the periods at issues, Great Street made sales to exempt organizations for using its 
banquet halls. On audit, the Department disallowed Great Street's deductions for sales to these 
exempt organizations because Great Street did not provide certain exemption certificates 
requested by the Department. These customers were, in fact, exempt and Great Street has 
exemption certificates for almost all customers to establish that the customers were exempt 
entities. Accordingly, deductions for sales to these exempt entities should be allowed. 

E. Fixed Assets 

The Department imposed use tax on several fixed assets. For at least two reasons, these 
fixed assets are not taxable. 

First, Great Street did in fact pay tax on many of the assets in question. For a number of 
the assets, Great Street bought the property in another state and paid tax there. Thus, Great 
Street is entitled to a credit for tax paid on these purchases. Moreover, Great Street actually paid 
Illinois tax on some of the fixed assets. 

Second, some of the fixed assets in question were installed by construction contractors. 
Under Illinois law, materials sold by a construction contractor, which are installed by the 
contractor into property owned by the purchaser, are not subject to tax. 86 Ill. Admin. Code 
130.1940. Instead, the construction contractor pays tax to its suppliers when it purchased the 
materials to be incorporated into the property. As a result, Great Street is not subject to tax on 
these purchases. 

180264412/14 750.000 



HORWOOD MARCUS & B ERK 
Chartered 

Illinois Department of Revenue 
July 15,2013 
Page 6 

Vll. CONCLUSION 

Based on the foregoing, Great Street respectfully requests that the Department withdraw 
its Notices based on the positions stated in Part VI of this Protest and Request for Hearing. Great 
Street respectfully reserves the right to amend this Protest at any time prior to the entry of a pre­
trial order. 

* * * * * * * * 

I hereby certifY and declare that I have prepared this Protest and Request for Hearing 
based on information supplied by Great Street and, to the best of my knowledge and belief, the 
facts stated herein are true, correct and complete. A Power of Attorney authorizing me to 
represent Great Street in this matter is enclosed. 

DAH:mla 
Enclosures 

cc: Scott Greenberg 
Renee Solomon 
David Lilierose 
Bruce Abrams 

I 802644/2/14750.000 

Very truly yours, 

~,~-ft--
David A. Hughes 
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N()tice of Tax Liability 
for Forin EDA-105-R. ROT Audit Report 

#BWNKMGV 
#CNXX XX52 X525 4X82# 
ECD GREAT STREET LLC 
ATTN; BRUCE J. ABRAMS 
250 PARKWAY DR STE 320 
LINCOLNSHIRE IL 60069-4305 

!R.0:V1o) 

Liability 

110,839.00 

48,465.00 
28,918.88 

$188,222.88 

May 17, 2013 

IIIIIIIIIWIIWIIIIIBI 
Letter 10: CNXXXX52X52MX82 

Account 10: 3749-0729 

Payments/Credli ' 

0.00. 

0.00 
$0;00 



Taxpayer Bill of Rights 

- You have the right to call the Department of Revenue for help in resolving tax problems. 
- You have the right to privacy and confidentiality under most tax laws. 
- You have the right to respond within specified time periods to department notices by asking 

questions, paying the amount due, or providing proof to refute the department's findings. 
- You have the right to appeal department decisions in many instances within specified time 

periods by asking for department review, or by taking the Issue to court. 
- If you have overpaid your taxes, you have the right to a credit (or, in some cases, a refund) of 

that overpayment. 
- For more information about these rights and other department procedures, you may write or 

call us. Our address and telephone number are on the front of this notice. 

' You owe if your remittance is not honored by your financial institution. 
• You owe a cost fee If you do not pay the amount you owe (including penalties and interest) within 30 

days of the date printed on an assessment. 

Interest Is charged on·tax not paid when due and Is calculated on tax from the day after the original due date of your 
return through the date you pay the tax. For returns due January 1, 1994, through December 31, 2000, il)lerest also 
accru.es on penalties. 

i ~~~J~~1"i~Y~.~n~1~~~;:~~:/-J'~f yo~ maq~ ;an erro~ whe11 figuring the discount; ill!~ '2~~~,el!:)~ 
!!;'\:;•g~J;!!TI!~Y; returnsfil!ld'Jate•oron.ta?('pald:late. 

d .. hiy t.h~'\D.e:pa:rtmlent of Revenue is from a current creditbalance in your aocotint..c·: .. 



Notice of Tax Liability 
for Form EDA-105-R, ROT Audit Report 

#BWNKMGV 
#CNXX XX19 3727 X726# 
ECD GREAT STREET LLC 
ATTN; BRUCE J. ABRAMS 
250 PARKWAY DR STE 320 
LINCOLNSHIRE IL 60069-4305 

Liability 

134,900.00 
26,980.00 
9,025.70 

$170,905.70 

May 17, 2013 

II!IIIIIIIIWIIIUimiDI 
Letter 10: CNXXXX193727X726 

Account 10: 3749·0729 

Payments/Credit 

o.oo 
o.oo 
o.oo 

$0.00 
9,025.70 

$170,90ll,70 

do not agree, you may file a protest and request an administrative hearing within 60 days of the date of this notice, 
is· July 16, 2013. Your request must be In writing, clearly indicate that you want to protest, and explain In detail why 

with our actions. If you do not file a protest within the time allowed, you will waive your to.li he:arir1a 
1!3ilily ~vill.lbec:om,efinal. An administrative hearing Is a formal legal proceeding conducted pUI'SU:3iJ,t, to:'tR~. ~~~~ 

~l~~~~~}i~~~:~r:s. presided over by an administrative law judge. A protest ot th'i I~D~W 



raxeaY~~fam·ofRights 
- You have the right to call the Department of Revenue for help in resolving tax problems. 
- You have the light to privacy and confidentiality under most tax laws. 
- You have the right to respond within specified time periods to department notices by asking 

questions, paying the amount due, or providing proof to refute the department's findings. 
- You have the right to appeal department decisions in many Instances within specified lime 

periods by asking for department review, or by taking the issue to court. 
- If you have overpaid your taxes, you have the right to a credit (or, in some cases, a refund) of 

that overpayment. 
For more information about these rights and other department procedures, you may write or 
call us. Our address and telephone number are on the front of this notice. 

; ,, 'i' 

~~]~~~~:;~~~~~~€; the penalties, fees, and lntere;t that !JlBY have been assessed ii:s~~:~:~:t;·J~~Bi;%~J · in effect for c!ifferentliabilityperlods, see Publication 103, P 
w.eb site attax.illinois.go\r_cirby calling 1 800 356-6302. 

~li~~[~i~~t~ir~:~~d:o not file a processable return by the due date. 

~ tax payments and do not do so, or do not pay the requlrEidamO'u~t·~~I~~;~} ,:i.y:_~i ; 

~~~~.~X~·~~··~{~~~~~~~~~if;y~o~u~,d~ioan
1

:tur;~f~~JJ~~i~~~~~~~~~:~~!~~~~~~~~~~~:~~~~~int.' 
return ueJ:on~'·"'" 

* You owe a check if your remittance Is not honored by your financial Institution. 
* You owe a cost of coUectlon fee if you do not pay the amount you owe (including penalties and· interest) within 30 

days of the date printed on an assessment. 

r.h,orn••non tax not paid when due and Is calculated on tax from the day after the original due date of your 
you pay the tax. For returns due January 1, 1994, through December 31, 2.000, interest also 

If you 111ade an e~ror when figuring .the ms,coulnt •. R isinc)Jutfe~ lri>l~~-~~fJ; .;,;, 
on r~iturns filed late or on tax•p11ld late. · 

Department of Revenue is from a current credit balance in your account. 



EXHIBITB 



He!n Description 
Exempt Organizations Deduction Disallowed: 

llflnois Sales Tax Due On UndeNeported Taxable Sales: 

Banquet Gratuities Disallowed: 

Fixed Asset Purchases In Questioned: 

Jllinois Use Tax Over/Under Reported Schedule 5 

Consumable Supplies Use Tax -Hotel 

Consumable Supplies Use Tax-Restaurant 

Illinois Department of Revenue 
Sales lax Audit System 

Schedule 1 - Summary Analysis 

Iax ~elS~[ Cof!!s fi!ceel!2D Amount Rate 
ROT /10-108 $156,607.00 09.75% 

$73,538.00 10.25% 

ROT /10·200 $341,002.50 09.75% 
$341 ,002.50 10.25% 

ROT /10-215 $68,644.44 09.75% 
$160,170.36 10.25% 

ROT 130·100 $1,750,193.75 06.25% 

ROT 130-115 $1,050.88 06.25% 

ROT /31-200 $187,354.11 06.25% 

ROT /31·201 $167,342.13 0625% 

Tax&n21!D1 
$15,269.20 

$7,537.66 

$33,247.74 
$34,952.76 

$6,692.83 
$16,417.46 

$109,387.11 

$65.68 

$11,709.63 

$10,458.88 

Ti!x eul!:! 
$0.00 
$0.00 

$0.00 
$0.00 

$0.00 
$0.00 

so.oo 

$0.00 

$0.00 

$0.00 

Date: 05/06/2013 
llme: 10:10:13 
Page:1 

Auditor: Danzie Dicker 

Nell~ D!:!e Total 
$15,269.20 

$7,537.66 
$22,806.86 

$33.247.74 
$34,952.76 

$68,200.50 
$6,692.83 

$16.417.46 
$23,110.29 

$109,3&7.11 
$109,387.11 

$65.68 
$65.68 

$11,709.63 
$11,709.63 

$10,458.88 
$10,458.88 

--
Total Additional T~x $245,738.95 
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ECD GREAT STREET LLC 
2.50 PARKWAY DRIVE: 

Scott Greenberg 
President 
ECD Great Street Manager, Inc 
Manager, ECD Great Street DE, LLC 
Phone : 847 ·229·9200 

· Direct e-mail: scott@ecdco.com 

Danzie Dicker 
Revenue Auditor 3 
Illinois Department of Revenue 
Field Audit 
Maine North Regional Building 
9 511 W. HatTison Street 
Des Plaines, IL 60016 

SUll'S: 12.0 
LINCOLNSHIRE, IL 60069 

May31, 2013 

Re: ECD Great Street LLC ("Taxpayer") 
ld, No. 3749-0729 
Tax Periods 1/1/2008 through 12/31/2010 

Dear Mr. Dicker: 

I am writing with respect to a Statute of Limitations Waiver ("Waiver") that was signed 
on May 10, 2011, and then again on April26, 2012 by Tim Ditmer. This letter is to advise you 
that Mr. Ditmer never had the authority, nor was he ever specifically authorized, to extend the 
period during which the Illinois Department of Revenue could complete its audit of Taxpayer's 
books and records. Accordingly, the Waiver is null and void. 

In this regard, the Taxpayer never employed Mr. Ditmer. Rather, Mr. Ditmer was 
employed by a hospitality services company, whicl1 provided services to the hotel owned by the 
Taxpayer. Mr. Ditmer was not an officer of the Taxpayer nor did he have any check signing 
authority. 

Further, at n~ point did the Taxpayer represent to the Depattment that Mr. Ditmer was 
pennitted to sign the Waiver, and any communication with Taxpayer's management would have 
made clear that Mr. Ditmer had no authority to execute the Waiver. Indeed, the Taxpaye1· was 
not even aware that Mr. Ditmer had signed the waiver until the andit was nearly complete. 

1770386/J/14750.000 



Danzie Dicker 
May31, 2013 
Page2 

Finally, as soon as Taxpayer became aware of the Waiver, it reft1sed to sign another 
waiver extending the audit period to 6/30/2014. Thus, Taxpayer never ratified the faulty Waiver 
and the Department may not rely on that Waiver to support its Notice of Tax Liability. 

SG;mla 

cc; Ms. Renee Solomon 
Mr. David Lilierose 
Mr. Bruce J. Abrams 

I77a386/11147~0.ooo 

Very · yym;;s, .. 

"./~ 
cott reenberg 

President 
ECD Great Street Manager, Inc. 
Manager, ECD Great Street DE LLC 



t)llllnols .Department of Revenue · 

\) I L-2648 Power of Attorney 
Read this Information first 
Attach a copy or this form to each specific tax return or Item of correspondence for which you are requesting power of attorney. 
Do not send.thfs form separately. · 

Step 1: Complete the following taxpayer Information 
1 ECD Great S!reetll c 3 .;3":!01:cS~H~a~v~a~n~adS~t~S!.It"-e"'3"'0L7 _________ _ 

Taxpayer's name Taxpayer's slreot address 

2 3749·0729 Aurora CO 
Taxpe.yets rd~UilcaU'?ft numbar(.s} City S1al& 

Step 2: Complete the following Information 
4 The taxpayer named above appoln1s the roJJowlng to represent him before the Illinois Department of Revenue. 

David A. Hughes Christopher T. Lutz 
Namo Namo Namo 

Hqrwpod Marcus & Bork 
NameoJfirm Ncmeolflrm 

500 W. Madison St .. Ste. 3700 500 W. Madison St. S!9. 3700 
Stroot addross Street atldress streetaddtoss 

Chicago lb 60661 
City Stalo ZIP 

Chicago IL 60661 
cny stare. ZIP 

80012 
ZIP 

Stale ZIP 

~606-3212 L2ru 606·3222 
Daytime phone oomber Oaytlm& phone number 

Clly 

L_) 
oayUma."pho=n=-e n=u::m:;:bo-::r:-------

dhuahea@hmblaw com clutz@hmblaw.oom 
&mall add rests E'·mall address e-m an add reS$ 

Sales/Use 112QOB-12110 SalesiUse 1/2008•12110 
Specfllc tax type Yeer or pertod Spec/llo tax type Year or period Specific lax type Year or period 

5 The a/lorneys·ln·feol named above shall have, sub)eot to rsvooa/lon, futi power end au/horily to portorm any aoltha/the p~no!pals can 
and may perform, Including the authority lo receive confldenUallnformatlon. 

• 

Tho sltorneys·ln·faot named above do not have the power to- Check only tho Items below you do not wish to grant. 
endorse or collect cheoksln payment of refunds:. 
receive checks fn payment of any refund of Illinois taxes, pen allies, orl.nleresl. 
execute waivers (Including otrers or waivers) of rastrtcUons on assessment or collection of daflcfencles In lex and waivers 
of notice or dlsat/owance of a claim for credll or refund. 
execute consents extending the statutory period for assessments or collection of taxes. 
delegate authority or substitute. another represen!etive. 
file a protest to a proposed &$S&Ssment. 
execute offers In compromise or seltloment Qf tax llab!llty. 
represent 1hetaxpayar before the department tn an proceedings Including hearings (requldng representation by an 
anorney) pertaining to matters specilfed above. 
oblaln a prlvalaletler ruling on behalf olthelaxpayer. 
pertorm other acts{explaln}-------------------------....:.--

6 This power of attorney revokes alt prior powers of atrorney on fllewlth the department with respect to the same matters and years or 
periods coverad by this fonn, except lor !he following: 

Nome Name Name 

Stre~laddre" S!tee! address strest address 

Clly srare ZIP Clly Slate ZIP Oily State ZIP 
(_) (_) L_) 
Daytime phone numbot Oaytlrne phon& numoor DayUme phone number 

Dalegrenlod Date granted Date granted 

!L·2&48f•Ml(MZW} lllfmlmlrmm11m1m1m~[~ · Continued on Page 2 4:> 

• 

• 



7 Copies of notices and other wrillen communlcallons addressed to the taxpayer In proceedings Involving the malterslfsted on the front of 
this form should be sent to the following: • 

David A. Hughes 
Nama Na,mo Name 
500 W. Madison St., Ste. 3700 
srrestaddr~ Striiel ttddte:ss Slree1 address 

Chicago ll. 60661 
Clly StatG 21P Cfly Slate ZIP 

L31V 606·3212 
Daytime phone number &.~tmi~~"-~=e~m==m~oo=r--------------

CHy 

~a~lmj~poo'-=M~nu~m~b~,,~------------
Slate ZIP 

riner, fiduciary, or Individual on behalf of the taxpayer, I cerllfy that I have the authorRy to execute thl$ 

~r. Jl{ e."'- l ~r '7- I\-\) 
Dale 

Spouse's signature llt~. If applicable D•le 

If c01poraUon Of' pat"tnel'!hlp, .sfgtralure of officer or parlner Title, If applloabto Date 

Step 4: .Cc;uJ:lple.te the. folloWIJ'lg If the p,ower of attorney Is granted to an attorney, 
a certified public accountant, or an enrolled agent 

I declare that I am nof currently under suspension or disbarment and that I am 
o a member In good standing of the bar of the highest court of the jurisdiction Indicated below; or 
o duly qualified to practice as a certilled public accountant In the jurlsdlotlon I d below; or 
• enrolled as an agent pursuant to the requirements of United States Treasu Depa ant Circular Number 23 • 

Attorn a ft. (:::( 7 fts ft3 
Doofgnatlon {aHornoy, C.P.A., enrolled agent) Jurisdiction (state(e:), etc.) 

~oA~es~~=.~.u~on~(~a~u«=n~.~~"c~.R~~-.~en=~~~~ed•e=s~•~nt'l--~l.~_,J"-u~~oo~~~~~~n~(~al~ru~e(~~·.~,,~~.----1~~~'-=k=7T~~--~----~~~;jC4::> 
Designation (aUornoy. p.P.A.1 enroJed agent) Juli;:dlcUon (state(s), 6tc.) Data 

Step 5: Complete the following If the power of attorney Is granted to a person other 
than an attorney, a certified public accountant, or an enrolled agent 
II the power of aUomey Is granted to a person other than an anorney, a certified public accountant, or an enrolled agent, this document must 
be wllnessed or notarized below. Please check and complete oneoltholollowlng. 

Any person signing as or for the taxpayer 

Is known to and this document Is signed In the presence of 
!he two disinterested witnesses whose signatures appear hare. 

Signaturo ofwllnes.a Oate 

Signature of \vlfneaa Dale 

___ appeared this dsy before a notary public and acknowledged 
thls power of attorney as his or her vO{untary act and deed. 

• S!gnaluro of notary Dare Notary seal 

lhls form ls aUihotl!Gd !;¥ tltellloob TaxAcL Disclosure of this lnfonnallon Is REQUIRED. FB!!uro lo proo.ida 
IL·l0!1Hllb3dl {R-l2/09J !nformo11on covk:l tesullfn.a n • This Jotm hu bt\"ltHI roved tho Forms Mana OiMnt Cetller. ll-492·0058 

• 



U.S. P®lal $~ryfce w • 
CEffl:IFIED MAIL., RECEIPT 
'DiJriilist/0 ~~~ O(\(y; No. IMurMN Covf'laga fif(Wlt.fed} 







IN THE ILLINOIS INDEPENDENT TAX TRIBUNAL 

ECD GREAT STREET LLC 

Petitioner, 

v. 

BRIAN HAMER, in his official capacity as 
DIRECTOR OF THE ILLINOIS DEPARTMENT 
OF REVENUE, and the ILLINOIS DEPARTMENT 
OF REVENUE, 

Defendants. 

PETITION 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 

Petitioner, ECD Great Street LLC ("Petitioner"), by and through its attorneys, Horwood 

Marcus & Berk Chartered, complains of the Defendants, the Illinois Department of Revenue 

("Department") and Brian Hamer, Director of the Department ("Director Hamer"), and alleges as 

follows: 

PARTIES 

1. Petitioner is an Illinois limited liability company located at 250 Parkway Drive, 

Suite 120, Lincolnshire, IL 60069 and can be reached at 847-229-9200. 

2. Petitioner is represented by David A. Hughes of Horwood Marcus & Berk 

Chartered located at 500 West Madison St., Suite 3700, Chicago, Illinois 60661, who can be 

reached at 312-606-3212 or dhughes@hmblaw.com. 

3. Petitioner's Illinois Business Tax number is 3749-0729. 

4. Petitioner was formed as a limited liability company in 2005 to raise capital for, 

to construct, and later to operate the Wit Hotel. 

1 
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5. The Department is an agency of the Executive Department of the State 

Government and is tasked with the enforcement and administration of Illinois tax laws. 20 ILCS 

5/5-15. 

6. Director Hamer is the current Director of the Department. 

7. Director Hamer is lawfully appointed by the Governor of the State of Illinois to 

execute the powers and discharge the duties vested by law in the Director of the Department. 20 

ILCS 5/5-20. 

NOTICES 

8. On May 17, 2013, the Defendants issued two Notices of Tax Liability ("Notices") 

totaling tax, penalties, and interest of $359,128.58 for the periods January 1, 2008 through 

December 31, 2010 ("Periods at Issue"). True and accurate copies of the Notices are attached 

hereto as Exhibit A. 

JURISDICTION 

10. Petitioner brings this action pursuant to the Illinois Independent Tax Tribunal Act 

("Tribunal Act"), 35 ILCS 1010/1-1 to 35 ILCS 1010/1-100. 

11. The Tribunal has jurisdiction over this matter pursuant to Sections 1-15, 1-45, and 

1-50 of the Tribunal Act because Petitioner timely filed a protest with the Department's Office of 

Administrative Hearings within 60 days of the Notices and elected to transfer the case to the 

Tribunal before February 1, 2014. 

BACKGROUND 

12. Petitioner was fonned to raise capital for, to construct, and later to operate the Wit 

Hotel ("hotel"). 

2 
2000734/1/14750.000 



13. Construction of the hotel commenced in late 2006 and the hotel opened in May, 

2009. 

14. The Department audited the Petitioner's books and records for the Periods at 

Issue. 

15. In addition to performing a detailed audit of Petitioner's fixed assets, the 

Department's auditor also utilized a sample period and extrapolated those figures to either the 

full audit period of January 1, 2008 through December 31, 201 0 or to a 20 month audit period. 

16. The Department made several adjustments to Petitioner's sales and use tax returns 

that resulted in the assessed liability at issue. 

17. The Department disallowed deductions claimed by Petitioner for sales to exempt 

customers. 

18. The Department refused to reduce tax liability for taxes paid by both Petitioner 

and an audio visual ("A V") company. 

19. In exchange for the hotel's use, Great Street Investors, LLC ("Investors"), a 

related entity which was owned by Petitioner's investors, paid $600,000 for six months to the 

hotel. 

20. The Defendants treated the entire $100,000 per month as taxable even though the 

payment included meeting room rentals with no taxable food and beverage component. 

21. Petitioner charges a 21% service charge, of which 18% goes directly to service 

employees. The remaining 3% goes into a bonus pool, which is split among managers and other 

employees who do not typically receive gratuities. 

22. The Defendants treated the bonus pool as taxable. 

23. The Defendants imposed use tax on a variety of fixed asset purchases. 

3 
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24. The Defendants imposed use tax on consumable supplies for both the hotel and 

the restaurant within the hotel. 

25. On July 15, 2013, Petitioner timely filed a request for hearing with the 

Department's Office of Administrative Hearings, specifically reserving the right to transfer the 

case from the Office of Administrative Hearings to the Illinois Independent Tax Tribunal when 

the Tribunal began operation. A true and accurate copy of Petitioner's protest is attached hereto 

as Exhibit B. 

COUNT I 
The Statute of Limitations Has Closed for Periods from 

January 1, 2008 through December 31,2009 

26. Petitioner realleges and incorporates by this reference the allegations made in 

paragraphs 1 through 25, inclusive, hereinabove. 

27. The Notices cover the tax periods from January 1, 2008 through December 31, 

2010. 

28. The applicable statute of limitations provides that "no notice of tax liability shall 

be issued on and after each January 1 and July 1 covering gross receipts received during any 

month or period of time more than 3 years prior to such January 1 and July 1, respectively." 35 

ILCS 120/4. 

29. The Notices were issued on May 17, 2013. 

30. The Department may only assess tax for periods beginning January 1, 2010. 

31. None of Petitioner's employees or responsible officers executed a proper and 

binding waiver to extend the statute of limitations. 
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32. All liabilities assessed for periods ending prior to January 1, 2010 are null and 

void because the applicable statute of limitations bars the Department from assessing tax for 

those periods. 

WHEREFORE, Petitioner prays that the Tribunal enter an order that: 

(a) finds and declares that Defendants may not assess a liability against 

Petitioner for periods ending prior to January 1, 201 0; 

(b) enters judgment in favor of Petitioner and against the Defendants and 

cancels the Notices; 

(c) enjoins the Department from taking any action to assess, lien, levy, offset, 

or in any other way prosecute and collect the amount due on the Notices; 

and 

(d) grants such further relief as the Tribunal deems appropriate under the 

circumstances. 

COUNT II 

Defendants' Audit Sample Grossly Overstates Petitioner's Liabilitv 

33. Petitioner realleges and incorporates by this reference the allegations made in 

paragraphs 1 through 32, inclusive, hereinabove. 

34. On audit, the Department used a sample month and a sample year in calculating 

whether additional sales and use tax was owed during the Periods at Issue. 

35. The auditor used June, 2010 to extrapolate the audit results with regard to 

disallowed banquet gratuities and used 2010 use tax on consumable supplies to extrapolate use 

tax on consumable supplies for all periods at issue. 

36. The hotel opened on May 28, 2009. 
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37. Prior to opemng, Petitioner purchased no consumables for either its hotel or 

restaurant business. 

38. By extrapolating the 2010 figures for this adjustment, the Department drastically 

and unreasonably inflated Petitioner's audit liability because the Department applied the 2010 

adjustments to periods prior to May 2009 when the hotel was not even open. 

WHEREFORE, Petitioner prays that the Tribunal enter an order that: 

(a) enters judgment in favor of Petitioner and against the Defendants and 

cancels the Notices; 

(b) enjoins the Department from taking any action to assess, lien, levy, offset, 

or in any other way prosecute and collect the amount due on the Notices; 

and 

(c) grants such further relief as the Tribunal deems appropriate under the 

circumstances. 

COUNT III 

The Notices Are Invalid Because They Include Receipts Not Subject to Sales Tax 

39. Petitioner realleges and incorporates by this reference the allegations made in 

paragraphs 1 through 38, inclusive, hereinabove. 

40. The Notices include underreported taxable sales for the Periods at Issue. 

41. This liability stems from payments made by Investors to Petitioner. 

42. In exchange for their ability to use the hotel and its amenities, Investors paid 

Petitioner a set monthly fee. 

43. Petitioner did not report these receipts on its sales tax returns. 
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44. The Department included all of the receipts from Investors as "underreported 

taxable sales." 

45. Many of the receipts relate to meeting room rentals without a food and beverage 

component. 

46. These receipts are not subject to sales tax and must be removed from the 

calculation of Petitioner's liability. 

WHEREFORE, Petitioner prays that the Tribunal enter an order that: 

(a) enters judgment in favor of Petitioner and against the Defendants and 

cancels the Notices; 

(b) enjoins the Department from taking any action to assess, lien, levy, offset, 

or in any other way prosecute and collect the amount due on the Notices; 

and 

(c) grants such further relief as the Tribunal deems appropriate under the 

circumstances. 

COUNT IV 

The Notices Are Invalid Because Many Sales Were Made to Exempt Organizations 

47. Petitioner realleges and incorporates by this reference the allegations made in 

paragraphs 1 through 46, inclusive, hereinabove. 

48. During the periods at issue, Petitioner made sales to exempt organizations for 

using its banquet halls. 

49. On audit, the Deparhnent disallowed Petitioner's deductions for sales to these 

exempt organizations because Petitioner did not provide certain exemption certificates requested 

by the auditor. 
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50. These customers were, in fact, exempt and Petitioner has exemption certificates 

for almost all customers to establish that the customers were exempt entities for Illinois sales and 

use tax purposes. 

5 I. The deductions for sales to these exempt entities should be allowed. 

WHEREFORE, Petitioner prays that the Tribunal enter an order that: 

(a) enters judgment in favor of Petitioner and against the Defendants and 

cancels the Notices; 

(b) enjoins the Department from taking any action to assess, lien, levy, offset, 

or in any other way prosecute and collect the amount due on the Notices; 

(c) enters judgment in favor of Petitioner and against the Defendants and 

cancels the Notices; and 

(d) grants such further relief as the Tribunal deems appropriate under the 

circumstances. 

COUNTY 

The Notices Are Invalid Because Defendants Erroneously Imposed 
Use Tax on Several Fixed Assets for Which Tax Had Already Been Paid or 

Which Were Installed By Construction Contractors 

52. Petitioner realleges and incorporates by this reference the allegations made in 

paragraphs 1 through 51, inclusive, hereinabove. 

53. For many of the assets at issue, Petitioner did in fact pay tax. 

54. For a number of the assets, Petitioner bought the property in another state and 

paid tax there. 

55. Petitioner is entitled to a credit for tax paid on these purchases. 

56. Petitioner actually paid Illinois sales tax on many of the fixed assets in issue. 
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57. Some of the fixed assets in question were installed by construction contractors. 

58. Materials sold by a construction contractor, which are installed by the contractor 

into property owned by the purchaser, are not subject to tax. 86 Ill. Admin. Code 130.1940. 

59. Petitioner is not subject to tax on materials purchased from and installed by a 

construction contractor. 

WHEREFORE, Petitioner prays that the Tribunal enter an order that: 

(a) enters judgment in favor of Petitioner and against the Defendants and 

cancels the Notices; 

(b) enjoins the Department from taking any action to assess, lien, levy, offset, 

or in any other way prosecute and collect the amount due on the Notices; 

and 

(c) grants such further relief as the Tribunal deems appropriate under the 

circumstances. 

COUNT VI 

All penalties should be abated based on reasonable cause 

60. Petitioner realleges and reincorporates the allegations in paragraphs 1 through 59, 

inclusive, hereinabove. 

61. In its Notices, Defendants assessed penalties in an amount totaling $75,445. 

62. Illinois law provides that penalties do not apply if a taxpayer shows that its failure 

to pay tax at the required time was due to reasonable cause. 35 ILCS §734-8. 

63. The most important factor to be considered in making a determination to abate a 

penalty will be the extent to which the taxpayer made a good faith effort to determine its proper 
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tax liability and to pay its proper tax liability in a timely fashion. 86 Ill. Admin. Code 

§700.400(b). 

64. A taxpayer will be considered to have made a good faith effort to detennine and 

pay its proper tax liability if it exercised ordinary business care and prudence in doing so. 86 Ill. 

Admin. Code §700.400(b). 

65. Petitioner reasonably paid tax on all purchase it made within and without Illinois. 

66. Petitioner reasonably collected tax on all sales that it made within Illinois. 

67. Petitioner, relying on Illinois law and regulations, exercised ordinary business 

care and prudence when it reasonably detennined its sales and use tax liability. 

68. The Department's determination that Petitioner owes penalties on late payment of 

tax is not supported by fact or law. 

WHEREFORE, Petitioner prays that the Tribunal enter an order that: 

(a) finds and declares that all penalties should be fully abated based on reasonable 

cause; 

(b) enjoins the Department from taking any action to assess, lien, levy, offset, or in 

any other way prosecute and collect the amount of penalties on the Notices; and 

(c) grants such further relief as the Tribunal deems appropriate under the 

circumstances. 
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David A. Hughes 
Christopher T. Lutz 
Horwood Marcus & Berk Chartered 
500 W. Madison Street, Suite 3700 
Chicago, IL 60661 
(312) 606-3200 

2000734/l/14 750.000 

Respectfully submitted, 

ECD GREAT STREET LLC 
Petitioner 

By: 
--~~~~~~----­

One of Petitioner's Attorneys 
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CERTIFICATE OF SERVICE 

Undersigned counsel of record hereby certifies that he caused a copy of the foregoing 

TAXPAYER'S MOTION TO TRANSFER to be served on other counsel of record by 

messenger delivery before the hour of 5:00p.m. on the 30th day of January, 2014, addressed as 

follows : 

2000798/1 / 14 750.000 

Administrative Clerk 
Office of Administrative Hearings 
Illinois Department of Revenue 
James R. Thompson Center 
100 West Randolph Street, 7-900 
Chicago, Illinois 6060 1 
Fax: 312-814-3109 

and 

Michael Coveny 
Illinois Department of Revenue 
Office of Administrative Hearings 
100 W. Randolph St., 7-900 
Chicago, IL 60601 
Phone: (312) 814-6697 
Fax: (312) 814-4344 



Illinois Department of Revenue 
OFFICE OF ADMINISTRATIVE HEARINGS 

James R. Thompson Center 
100 West Randolph Street, Level7-900 

Chicago, Illinois 60601 

THE DEPARTMENT OF REVENUE 
OF THE STATE OF ILLINOIS 

v. 

ECD Great Street LLC 

Taxpayers 

(312) 814-6114 

NOTICE OF INITIAL STATUS CONFERENCE 
To: 

Horwood Marcus & Berk 
David A. Hughes 
Christopher T. Lutz 
500 West Madison St Ste 3700 
Chicago IL 60661 

ECD Great Street LLC 
30 S. Havana St Ste 307 
Aurora CO 80012 

No.13-ST-0308 

YOU ARE HEREBY NOTIFIED, pursuant to 86111. Admin. Code, Ch. I, Section 200.140, that a 
MANDATORY status conference in regard to the protest you have filed in the above entitled matter 
will be held on Wednesday, August 28, 2013 at 3:15 p.m. at the offices of the Illinois Department 
of Revenue, 100 W. Randolph Street, Level 7-900, Chicago, Illinois. All parties are required to 
be present or to otherwise participate by telephone to ascertain the status of this case and 
determine the course of action, if any, to be taken to expedite resolution. Legal representatives 
(other than State's Attorneys) are required to file a Power of Attorney (lOR Form 2848-AH) before 
they may participate in these proceedings or acquire the right to obtain information in regard to the 
above named taxpayer. Should you have any questions or concerns with respect to this Notice, 
please call the number listed above and ask to speak with the Department's representative as 
designated on the bottom left side of this notice. 

PLEASE TAKE NOTE THAT YOUR FAILURE TO APPEAR OR PARTICIPATE PURSUANT TO 
THIS NOTICE WILL RESULT IN AN IMMEDIATE TERMINATION OF THE PROCEEDINGS AND A 
FINALIZATION OF THE LIABILITIES AND/OR CLAIMS AT ISSUE. 

Date: 08/09/2013 
Litigator: Mike Coveny 312-814-6697 

Please Note: Applicable hearing regulations 
(Sec. 200.140a) do not permit any continuance 
of this conference 

Issued by the Administrative Clerk 
Office of Administrative Hearings 



STATE OF ILLINOIS 
DEPARTMENT OF REVENUE 

OFFICE OF ADMINISTRATIVE HEARINGS 
CHICAGO, ILLINOIS 

THE DEPARTMENT OF REVENUE 
OF THE STATE OF ILLINOIS 

V. 

ECD Great Street LLC 

Taxpayer 

To: 

Horwood Marcus & Berk 
David A. Hughes 
Christopher T. Lutz 
500 West Madison St Ste 3700 
Chicago IL 60661 

ECD Great Street LLC 
30 S. Havana St Ste 307 
Aurora CO 80012 

No. 13-ST-0308 

The undersigned hereby certifies that a copy of the attached notice was served upon the above 
named person or persons by placing it in a sealed envelope, postage prepaid, addressed as 
indicated, and depositing same in the United States Mail at the James R. Thompson Center, 100 
W. Randolph Street, Chicago, Illinois on the date indicated below, before 5:00p.m., all in the 
regular course of my duties as an employee of the Illinois Department of Revenue. 

[X] First Class 

[ ] Special Delivery 

(Signed)~~ 

[ ] 

[] Certified - Return Receipt 
Request# 

Registered - Return Receipt 
Request# 

Date: _ _ ~t~--_._'t-.QlrJ...._O .....,/3.__ _____ _ 

(Attach Receipt Here) 

Please return to Administrative Law Judge John White 7-900 



Notice of Tax Liability 
for Fonn EDA·105-R, ROT Audit Report 

#BWNKMGV 
#CNXX XX52 X525 4X82# 
ECD GREAT STREET LLC 
ATTN:BRUCEJ.ABRAMS 
250 PARKWAY DR STE 320 
LINCOLNSHIRE IL 60069-4305 

13->T· 03<3~ 

May 17,2013 

11111111111111111111 
Letter 10: CNXXXX52X5254X82 

Account ID: 3749-0729 

We have audited your account for the reporting periods January 01. 2008, through June 30, 2009. As a result we have 
assessed the amounts shown below. 

Liability Pa)l!!)ents/Qm;jtt UOIJ!i!!l Salanoo 

Tax 110,839.00 0.00 110,839.00 
Late Payment Penalty Increase 48.465.00 0.00 48,465.00 
Interest 28,918.88 0.00 28,918.88 
Assessment Total $188,222.88 $0.00 $188,222.88 

If you do not agree, you may file a protest and request an administrative hearing within 60 days of the date of this notice, 
which is July 16, 2013. Your request must be in writing, clearly indicate that you want to protest, and explain in detail why 
you do not agree with our actions. If you do not file a protest within the time allowed, you will waive your right to a hearing 
and this liabiltty will become final. An administrative hearing is a formaiiegal proceeding conducted pursuant to the rules 
adopted by the department and is presided over by an administrative law judge. A protest of !his notice does not preserve 
your rights under any other notice. 

If you have questions. please write us or call our Springfield office weekdays between 8:00 a.m. and 4:00 p.m. Our 
address and telephone number are listed below. 

BUREAU OF AUDITS 
TECHNICAL REVIEW SECTION 
ILLINOIS DEPARTMENT OF REVENUE 
POBOX 19012 
SPRINGFIELD IL 62794-9012 

217 785-$579 

RA·5107 (R-o3110J 



Notice of Tax Liability 
for Form EOA-105-R, ROT Audit Report 

#BWNKMGV 
#CNXX XX19 3727 X726# 
ECD GREAT STREET LLC 
ATTN:BRUCEJ.ABRAMS 
250 PARKWAY DR STE 320 
LINCOLNSHIRE IL 60069-4305 

May 17, 2013 

1111111111111111111 
Letter 10: CNXXXX193727X726 

Account 10: 3749-0729 

We have audited your account for the reporting periods July 01,2009, through December 31,2010. As a result we have 
assessed the amounts shown below. 

Liability Payments/Qredit !Jnll!l!!! !;lala!l£ll 

Tax 134,900.00 0.00 134,900.00 

Late Payment Penalty Increase 26,980.00 0.00 26,980.00 

Interest 9,025.70 0.00 9,025.70 

Assessment Total $170,905.70 $0.00 $170,905.70 

If you do not agree, you may file a protest and request an administrative hearing within 60 days of the date of this notice, 
which is July 16, 2013. Your request must be in writing, clearly indicate that you want to protest, and explain in detail why 
you do not agree with our actions. If you do not fife a protest within the time allowed, you will waive your right to a hearing 
and this liability will become final. An administrative hearing Is a formal legal proceeding conducted pursuant to the rules 
adopted by the department and is presided over by an administrative law judge. A protest of this notice does not preserve 
your rights under any other notice. 

If you have questions, please write us or call our Springfield office weekdays between 8:00 a.m. and 4:00 p.m. Our 
address and telephOne number are listed below. 

BUREAU OF AUDITS 
TECHNICAL REVIEW SECTION 
ILLINOIS DEPARTMENT OF REVENUE 
PO BOX 19012 
SPRINGFIELD IL 62794-9012 

217 785·6579 

RA-5107 (R-03110) 



HORWOOD MARCUS & B ERK 

David A. Hughes 
Direct Dial: (312) 606-3212 
Direct Fax: (312) 267-2193 
Direct e-mail: Dhughes@hmblaw.corn 

Chartered 

July 15,2013 

PROTEST AND REQUEST FOR HEARING 

BY CERTIFIED MAIL (7013 0600 0000 1580 2641) 
RETURN RECEIPT REQUESTED 

J1linois Department of Revenue 
Oftice of Administrative Hearings MC 5-500 
101 W. Jefferson Street 
P.O. Box 19014 
Springfield, lllinois 62794-9014 

Re: ECD Great Street LLC 
Account ID: 3749-0728 
Januarv 1, 2008 through December 31,2010 ("Periods at Issue") 

Greetings: 

Attorney-, at Law 

500 \Vest Madison Street 

Sui!e3700 

Chicago, Illinois 60661 

phpne: (312) 606-3200 

fa>: (312) 606-3232 

The Taxpayer, ECD Great Street LLC ("'Great Streec-), by and though its attomeys, 
Horwood Marcus & Berk Chartered, hereby protests and takes exception to the Notices of Tax 
Liability (''Notices") issued by the Illinois Department of Revenue ("Department") on May 17, 
2013 asset1ing lllinois sales and use tax, penalties and interest due in the amount of $359,128.58. 
In support of this protest, Great Street states as follows: 

I. NOTICE 

On May 17. 2013. the Department issued two Notices to Great Street totaling tax, 
penalties and interest of $359,128.58. True and accurate copies of the Notices are attached 
hereto as Exhibit A. The Department asserts that the amount due is a result, among other things, 
of: ( 1) disallowed deductions for exempt organizations: (2) sales tax due on under-reported 
taxable sales; (3) banquet gratuities disallowed: {4) fixed asset purchases; and (5) use tax due on 
consumable supplies. A true and accurate copy of the Sales Tax Audit System Summary 
Analysis is attached hereto as Exhibit B. 

[ 802644!2/14750.000 
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HORWOOD MARCUS & B ERK 
Charlerl:d 

lllinois Department of Revenue 
July 15.2013 
Page 2 

II. INFORMAL REVIEW REQUESTED 

Pursuant to the Department's regulation, 86 Ill. Admin. Code §200.135, Great Street 
respectfully requests an informal review on this matter. 

III. HEARING REQUESTED 

If this matter is not resolved through informal review, Great Street hereby respectfully 
requests a hearing pursuant to the Department's regulation, 86 Ill. Admin. Code §200.120. 

IV. ILLINOIS TAX TRIBUNAL 

Great Street reserves the right to transfer this matter to the Illinois Tax Tribunal by 
making a timely and proper election on or after January I, 2014 in accordance with Illinois law. 

V. BACKGROUNDFACTS 

Great Street was formed as a limited liability company in 2005 to raise capital for, to 
construct, and later to operate, the Wit Hotel. Construction of the hotel commenced in late 2006 
and the hotel opened in May, 2009. 

On audit, in addition to auditing Great Street's fixed assets, the auditor looked to a 
sample period and extrapolated those figures to either the full audit period of January l, 2008 
through December 31, 2010 or to a 20 month audit period. As a result of the audit, the 
Department issued the Notices totaling $359,128.58. The Department made several adjustments 
that resulted in the assessed liability. 

First, the Department disallowed deductions claimed by Great Street for sales to tax 
exempt customers. 

Second, the Department refused to reduce the tax liability for audio visual ("A V") taxes 
paid by both Great Street and the AV company. 

Third, the audit liability includes sales tax on sales which involved hotel use for investor 
meetings. In exchange for the hotel's use, Great Street Investors, LLC ("Investors"), a related 
entity which was owned by Great Street's investors, paid $600,000 for six months to the hotel. 
The audit treated the entire $100,000 per month as taxable even though the payment included 
meeting room rentals with no ta.xable food and beverage component. 
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The Notices also include tax owed on "banquet gratuities,'' Great Street charges a 21% 
service charge, of which 1 8% goes directly to service employees. The remaining 3% goes into a 
·'bonus pool," which is split among managers and other employees who do not typically receive 
gratuities. The Department treated the "bonus pool" as taxable. The Notices also include use tax 
on a variety of frxed asset purchases. Finally, the Notices include use tax on consumable 
supplies for both the hotel and the restaurant within the hoteL 

VI. ARGUMENTS 

For the reasons expressed below, the Notices issued by the Department drastically 
overstate the sales and use tax that might be owed by Great Street First, several of the tax 
periods contained in the Notices were closed under the statute of limitations because a statute 
waiver which purpmted to extend the statute of limitations for these otherwise closed periods 
was invalid and ineffective. Thus, all tax prior to the reporting period for January 1, 2010 wa~ 
erroneously included in the Notices. 

Second, the Department utilized a sample period of 20 l 0 to forecast tax that would have 
been owed when the hotel was not yet in operation. Thus, the manner in which the auditor used 
the sample period distorted the amount of tax owed, specifically with regard to, underreported 
consumable supplies. Third, the Department used a one month sample period (June, 2010, which 
was the highest volume month) to forecast tax owed for the banquet gratuities for the period of 
May, 2009 through December, 20 l 0. Fourth, the Department refused to reduce the tax liability 
for audio visual taxes paid by both Great Street and the A V company. Fifth, the Department 
inflated the amount of tax owed for underreported taxable sales as a number of those sales were 
not taxable. Sixth, sales to exempt organizations were properly deducted. Finally, a number of 
the fixed assets on which the Department assessed use tax were either nontaxable or Great Street 
has already paid tax. 

In short, many of the Department's audit adjustments lack merit and the liabilities 
reflected in the Notices must be reduced significantly if not eliminated entirely. 

A. The Statute of Limitations Has Closed for Certain Periods 

The Notices cover the tax periods fi·om January 1, 2008 through December 3 L 2010. 
The Illinois Retailers' Occupation Tax provides that, "no notice of tax liability shall be issued on 
and after each January 1 and July 1 covering gross receipts received during any month or period 
of time more than 3 years prior to such January 1 and July l, respectively." 35 ILCS 120/4. In 
this case, the Notices were issued on May 17, 2013. Thus, the Department may only assess tax 
for periods beginning January 1, 2010. Any tax due from January I, 2008 through December 31, 
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2009 may not be included in the Notices unless Great Street and the Department executed a 
proper and binding waiver to extend the statute of limitations. 

During audit, the Department never received an audit waiver from a Great Street 
employee let alone a responsible ofticer. Rather, the Department obtained a waiver signed on 
March 10,2011, and then again on April26, 2012 by a person named Tim Ditmer. Great Street 
never employed Mr. Ditmer. Instead, he was employed by an unaffiliated hospitality services 
company, which provided services to the Wit Hotel. Mr. Ditmer was never authorized to sign a 
waiver or to act as Great Street's agent, and at no point did Great Street represent to the 
Department's auditor that Mr. Ditmer was pem1itted to sign the waivers. See Rock Island 
Tobacco v. Dep 't of Revenue, 87 Ill. App. 3d 4 76 (3d Dist. 1980). 

Had the auditor discussed this with Great Street's management, the auditor would have 
learned that Mr. Ditmer had no authority to execute a waiver. Indeed, Great Street was not 
aware that either waiver had been signed until the audit was nearly completed. After learning 
that Mr. Ditmer had signed the waivers, Great Street refused to sign any more waivers. 
Moreover, Great Street notified the Department in writing that it never authorized the waivers 
and in no way did it ratifY the waivers. See Letter from Scott Greenberg to Danzie Dicker dated 
May 31, 2013 (attached hereto as Exhibit C). 

For these reasons, the waivers in issue are null and void and any tax period ending p1ior 
to January l, 20 l 0 is closed and not subject to assessment. 

B. The Department's Sample Grossly Overstates Great Street's Audit Liability 

On audit, the Department used a sample month and a sample year in calculating whether 
additional sales and use tax were owed during the periods at issue. Specifically, the auditor used 
June, 2010 to extrapolate the audit results with regard to disallowed banquet gratuities and used 
2010 use tax on consumable supplies to extrapolate use tax on consumable supplies for all 
periods at issue. 

The Wit Hotel opened on May 28, 2009. Prior to opening, Great Street purchased no 
consumablcs for either its hotel or restaurant business. By extrapolating the 20 l 0 figures for this 
adjustment, the Department drastically and unreasonably inflated Great Street's audit liability 
because the Department applied the 2010 adjustments to periods prior to May 2009 when the Wit 
Hotel was not even open. 
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C, Underreported Taxable Sales 

The Notices include underreported taxable sales for the periods at issue. This liability 
stems from payments made by Investors to Great Street. In exchange for their ability to use 
the Wit Hotel and its amenities, Investors paid Great Street a set monthly fee. Great Street did 
not report these receipts on its sales tax returns. The auditor included all of the receipts from 
Investors as "undeneported taxable sales." 

Some of the payments made by Investors relate to taxable transactions. For instance, 
food sales were included in this monthly sum. However, other receipts relate to meeting room 
rentals without a food and beverage component. These receipts are not subject to sales tax and 
must be removed 1Tom the calculation of Great Street's audit liability. 

D. Sales to Exempt Organizations 

During the periods at issues, Great Street made sales to exempt organizations for using its 
banquet halls. On audit, the Department disallowed Great Street's deductions for sales to these 
exempt organizations because Great Street did not provide certain exemption certificates 
requested by the Department. These customers were, in fact, exempt and Great Street has 
exemption certificates for almost all customers to establish that the customers were exempt 
entities. Accordingly, deductions for sales to these exempt entities should be allowed. 

E. Fixed Assets 

The Deprutment imposed use tax on several fixed assets. For at least two reasons. these 
fixed assets are not taxable. 

First, Great Street did in fact pay tax on many of the assets in question. For a number of 
the assets, Great Street bought the property in another state and paid tax there. Thus, Great 
Street is entitled to a credit for tax paid on these purchases. Moreover, Great Street actually paid 
Illinois tax on some of the fixed assets. 

Second, some of the fixed assets in question were installed by construction contractors. 
Under Illinois law, materials sold by a construction contractor, which are installed by the 
contractor into property owned by the purchaser, are not subject to tax. 86 Ill. Admin. Code 
130.1940. Instead, the construction contractor pays tax to its suppliers when it purchased the 
materials to be incorporated into the property. As a result, Great Street is not subject to tax on 
these purchases. 
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VII. CONCLUSION 

Based on the foregoing, Great Street respecttully requests that the Department withdraw 
its Notices based on the positions stated in Part VI of this Protest and Request for Hearing. Great 
Street respectfully reserves the right to amend this Protest at any time prior to the entry of a pre­
trial order. 

* • * * * * * • 
l hereby certify and declare that I have prepared this Protest and Request for Hearing 

based on information supplied by Great Street and, to the best of my knowledge and belief, the 
facts stated herein are true, correct and complete. A Power of Attorney authorizing me to 
represent Great Street in this matter is enclosed. 

DAH:mla 
Enclosures 

cc: Scott Greenberg 
Renee Solomon 
David Lilierose 
Bruce Abrams 

J 80264412!14750 000 

Very truly yours, 

~·~$---
David A. Hughes 
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(:Jlllllnols Department of Revenue 

'\.) IL-2848 Power of Attorney 
Read this information first 
Atlach a copy of thfs form to each specific tax return or Item of correspondence for which you are requesting power of attorney. 
Do not sand this form separately. ' 

Step 1: Complete the following taxpayer Information 
1 EGO Great Street I I C 3 30 S Havana St Ste 307 

Taxpayet's name Taxpa'Jer's slraot addm&s 

2 3749-0729 Aurora CO 
Taxpayer's k!Gilllf~¢atl'?fl number(s) City Slate 

80012__ __ 
ZIP 

Step 2: Complete the following Information 
4 The taxpayer named above appoints tho following to represent him before the Illinois Department of Revenue. 

David k Hughes Christopher T. Lutz 
Name Name 

HotWood Marcus & Berk Horwood Marous & Berk 
Namo of firm Name of fitm 

500 W, Madison St .. Ste. 3700 500 W. Madison St .. Ste. 3700 
Street address Slreel aOdross 

Chicago IL 60S61 ~C~h,lc..,a,g"'o ____ -='"'IL;-_6.,0~6tg6.!.1_ 
Clly Stato ZIP Ci!y S!ala ZIP 

WD eoB-3212 -~-·-- lill.J,.,;e':'u:':v-,.32~2~2'::------
oaytlma phons oomber Dayltm& phone number 

dbugbes@hmblaw.com clutz@bmblaw.com 
E-mail addres!> E·mall address 

Sales/Usa 1/2008-12110 SaJesiUsa 112008-12/10 

Namo 

Nameofflrm 

S!roet addross 

Stale ZIP Clly 

L__j,~~~-----­
Oayilmo phone numbor 

E·mafl address 

Specific tax lype Y.oar or period Specific lax typa Year or period Specific tax type Year or perfod 

5 The a:Uorneys-ln·fact named above shall have, subJect to rovocat/on, fulf power and aulhority to perform any act that the prfncl'pafs can 
and may perform, including the authority to recelve confldentJallnformation. 

The altorneys-ln·fact named above do not have the power to- Check only lhelfoms below you do not wish to grsnt. 

endorse or collect checks In payment of refunds. 
receive cl1ecks fn payment of any refund of I!J/nols taxes, penarues, or interest 
execute wafvers (Including Gffers of waivers) of restrictions on assessment or collection of daflcfencles In tax and watvers 
of nollce of disallowance of a claim for credit or reflltld. 
oxecule consents extending tho statutory period for assessments or colfeclion of taxes. 
delegate authority or substitute another represenfative. 
file a protest to a proposed assessment, 
execute offers In compromise or selllemont of tax !lability. 
roprosont the taxpayer before the department in all proceedings Including hearlnge {requlr7ng ropresentallon by an 
attornGy) pertaining to matters specified above. 
obtain a private letl&r ruling on behatr of tho taxpayer. 

perform olher acts (explelnl-------------------------'--

6 This power of auorney revokes alt prior powers of alforney on flle with the department with wspoot to the same matters and years or 
petlods coveted by this form, except for the following: 

Name Name Name 

S!(cCI address Stroot address Street addrass 

City Slate ZIP Clty Slate ZIP Cfty State ZIP 
(__) (__) l_) 
Day1imG phcoo numbor Daytime phcna numbar Dayllme phooa number 

Dale granted Dale grantod Oato granted 

• 
IL-2iMSIIMi (A·12itl0) llllmll~llml~llllrii!Rlm~~ · Continued on Page 2 ~ 

• 

• 



7 Copies of notices and other written communlcatlons addressed to the taxpayer In proceedings involving the matters 1/stod on the front of 
this form should be sent to the following: e 
David A. Hughes 

Namo Namo Name 
500 W. Madison St., Ste. 3700 

Slreol addross Street address Slroat address 

Chlcag~o-------.~IL~~60~6~6~1-
cny Slate ZIP 

(_3jV. 606·3212 
Daytime phone number 

Slate ZIP City 

~a~lmj~~~o~no~oo~m~oo~,:--------

"cn;;:y:--------s"'•"••"·-- ZIP 

L __ _).,.,,.,..,.=:------­
oay~rme phone number 

tner, fiduciary, or lndlvldual on bohalf of the taxpayar, I certify that I have the authority to executa this 

~'· v ,( "<. < ,..., J<{ e."'" C .._ ' 
Tine, lf a~lcob!a 

'7-1\-\) 
Dalo 

Spou8s's signature Title, If app!!cablec Dao. 

If colpota!lon or parlr'\a~hlp, slgttature of of I Jeer or pari nor liUe, If nppllooblo Date 

Step 4: C9J:11Plete the following If the power of attorney Is granted to an attorney, 
a certified public accountant, or an enrolled agent 

I declare that I am not currontly under suspension or disbarment and that I am 
• a member In good standing of tha bar of the highest court of the jurisdiction lndk:ated below; or 
• dufy quaUfled to pracltce as a certified publlG accountant In lhD jurisdiction I d be!ow; or 
• enrolled as an agent pursuant to the requirements of United States TreasUfY Depa ent Circular Number 23 • 

Attorne 
D&Signatlon (attorney, C.P.A., enrolled agent} 

Atto ne 
OaslgnaUon (auorney, C.P.A., onrclled agent) 

Oas!gnaUon {auornoy, C.P.A.1 enroJad a.genl) 

IL 
JurisdieUon (s!alo(a-}, etc.) 

L 
JurtsdlcUon (s!o.le{s), etc.) 

Juthtdlcllon (slate(s}, ate,) Date 

Step 5: Complete the following If the power of attorney Is granted to a person other 
than an attorney, a certified public accountant, or an enrolled agent 
lf the power of attorney Is granted to a person other than an attorney1 a certlned public accountanl, or an enrolled agent, this document must 
be wllnessed or notarized bolow. Please check and complale one of the foUowlng. 

Any person sfgnfng as or for the taxpayer 

Is known to and this document Is signed In the presance of 
the two dlslnlerestod witnesses whose signatures .appear hera. 

Signature ofwUness Date 

Slgnaturs of wi!nesa Date 

appeared this day before a notary public and acknowledged 
this power of attorney a& his or her voluntary act and deed. 

Slgnaluro of notary Dale Notary seal • 



STATE OF ILLINOIS 
DEPARTMENT OF REVENUE 

ADMINISTRATIVE HEARINGS DIVISION 
CHICAGO, ILLINOIS 

DEPARTMENT OF REVENUE 
OF THE STATE OF ILLINOIS 

v. 

ECD GREAT STREET LLC, 
Taxpayer 

) 
) 
) 
) 
) 
) 
) 

ORDER 

Docket No. 13-ST-0308 

John White, 
Administrative Law Judge 

This matter coming to be heard on Initial Status, Taxpayer and Department being 
represented by counsel, and the Administrative Law Judge being otherwise fully 
advised in the premises, 

IT IS HEREBY ORDERED THAT: 

Next Status is set for October 28, 2013 at 9:00a.m., without further notice. 

Date: August 28, 2013 

Michael Coveny 
Special Assistant Attorney General 
Illinois Department of Revenue 
100 West Randolph Street, 7-900. 
Chicago, IL. 60601 

Enter: 

John White, Administrative Law Judge 

(312) 814-6697; FAX (312) 814-4344 



STATE OF ILLINOIS 
DEPARTMENT OF REVENUE 

ADMINISTRATIVE HEARINGS DIVISION 
CHICAGO, ILLINOIS 

DEPARTMENT OF REVENUE 
OF THE STATE OF ILLINOIS 

v. 

ECD GREAT STREET LLC, 
Taxpayer 

) 
) 
) 
) 
) 
) 
) 

ORDER 

Docket No. 13-ST-0308 

John White, 
Administrative Law Judge 

This matter coming to be heard on Status, Taxpayer and Department being 
represented by counsel, and the Administrative Law Judge being otherwise fully 
advised in the premises, 

IT IS HEREBY ORDERED THAT: 

Next Status is set for January 6, 2014 at 10:00 a.m., without further notice. 

Date: October 29, 2013 

Michael Coveny 
Special Assistant Attorney General 
Illinois Department of Revenue 
100 West Randolph Street, 7-900. 
Chicago, IL. 60601 

Enter: 

John White, Administrative Law Judge 

(312) 814-6697; FAX (312) 814-4344 



STATE OF ILLINOIS 
DEPARTMENT OF REVENUE 

ADMINISTRATIVE HEARINGS DIVISION 
CHICAGO, ILLINOIS 

DEPARTMENT OF REVENUE 
OF THE STATE OF ILLINOIS 

v. 

ECD GREAT STREET LLC, 
Taxpayer 

) 
) 
) 
) 
) 
) 
) 

ORDER 

Docket No. 13-ST -0308 

John White, 
Administrative Law Judge 

This matter coming to be heard on Status, Taxpayer and Department being 
represented by counsel, and the Administrative Law Judge being otherwise fully 
advised in the premises, 

IT IS HEREBY ORDERED THAT: 

1) Discovery cutoff set for June 30, 2014. 

2) Next Status is set for April 21, 2014 at 9:00a.m., without further notice. 

Date: January 7, 2014 

Michael Coveny 
Special Assistant Attorney General 
Illinois Department of Revenue 
100 West Randolph Street, 7-900. 
Chicago, IL. 60601 

Enter: 

John White, Administrative Law Judge 

(312) 814-6697; FAX (312) 814-4344 




