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TO: Mr. Brian L. Browdy 
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 PLEASE TAKE NOTICE, that on May 21, 2015, at 1:30 p.m., or as soon as 
possible thereafter, the undersigned will appear before James Conway, Chief Judge, 
Illinois Independent Tax Tribunal, or another Administrative Law Judge designated in 
his stead, at 160 North LaSalle Street, 5h Floor, Chicago, Illinois 60601, and then and 
there present the Illinois Department of Revenue’s Motion to Compel in the above-
captioned matter. 
 
 
 
 
 
 
    _____________________________ 
    Rickey A. Walton 
    Special Assistant Attorney General 
 
 
 
Illinois Department of Revenue 
100 W. Randolph, 7-900 
Chicago, IL  60601 
(312) 814-1016 
 
 



STATE OF ILLINOIS  
DEPARTMENT OF REVENUE 

OFFICE OF ADMINISTRATIVE HEARINGS 
CHICAGO, ILLINOIS 

 
GMODELO CORP., INC.          ) 
             ) 

Petitioner           )    
 v.            ) 14-TT-0082 
             ) 
ILLINOIS DEPARTMENT OF REVENUE,   )   James M. Conway, 
             )   Chief Judge 
 Defendant           ) 
 

DEPARTMENT’S MOTION TO COMPEL 
 
 Now comes the State of Illinois, Department of Revenue (“ Department” ), by its duly 

authorized representative, Rick Walton, Special Assistant Attorney General, and moves the 

Tribunal, pursuant to Illinois Supreme Court Rules 213 and 214 and Ill. Admin. Code Ch. 

I, § 5000.315, to enter an order compelling GModelo Corporation, Inc. (“ GModelo” ) to 

fully respond to the Department’s First Set of Interrogatories and First Request for 

Production of Documents, and in support thereof states as follows: 

A. Background. 

1. Grupo Modelo, a Mexico company that produces and distributes beer, is the 

ultimate parent company of GModelo. 

2. GModelo and an unrelated third party created Crown Imports LLC 

(“ Crown” ), a fifty-fifty joint venture that is taxed as a partnership, to import beer from 

Mexico to the United States. 

3. In some situations, Crown maintained inventories of beer imported from 

Mexico in Illinois and certain other U.S. states. 
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4. In other instances, Crown imported beer directly from Mexico to purchasers 

in states where Crown did not file income tax returns or pay income tax during the tax 

years ending December 31, 2008, December 31, 2009 and December 31, 2010 (the “ Years 

at Issue” ).   It is these sales (the “ Sales at Issue” ) that are at issue in the instance matter.  

Therefore, the issue in this matter is whether the sales Crown derived from beer imported 

from Mexico and sold to purchasers in states where Crown neither filed income tax returns 

nor paid taxes are considered sales in Illinois and therefore must be thrown back to Illinois 

and included in the numerator of GModelo’s sales factor pursuant the “ double throwback”  

rule set forth in 86 Ill. Admin. Code §100.3380(c)(1) (“ Reg. 100.3380(c)” ).  In other 

words, does the “ double throwback”  rule set forth in Department’s Reg. 100.3380(c) apply 

in the instant matter. 

5. As a fifty-percent owner of Crown, GModelo included its pro rata share of 

Crown’s sales in the numerator of its apportionment factor on its original Illinois 

Corporation Income and Replacement Tax Return (“ IL-1120” ) for  the Years at Issue. 

6. Subsequently, GModelo filed Illinois Amended Corporation Income and 

Replacement Tax Returns (“ IL-1120-X” ), dated January 9, 2013, to remove the Sales at 

Issue from the numerator of its apportionment factor for the Years at Issue. 

7. On its IL-1120X, GModelo claimed refunds in the amounts of $957,308, 

$802,685 and $1,212,087 for tax years ending December 31, 2008, December 31, 2009 

and December 31, 2010, respectively. 

8. As of May 14, 2014, the Department had not issued notices granting or 

denying the GModelo’s refunds GModelo for the Years at Issue. 
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9. Therefore, on May 15, 2014, GModelo filed a petition (the “ Petition” ) with 

this Tribunal pursuant to Section 909(e) of the Illinois Income Tax Act (“ IITA” ) that 

permits a taxpayer to challenge the “ deemed denial”  of a refund claim when the 

Department has neither granted or denied a refund within six months of the date the 

taxpayer filed such claim. (35 ILCS 5/909(e)). 

10. In its Petition, GModelo asserted, among other things, that Crown was 

subject to an income tax by the Mexican federal government and the individual Mexican 

state governments, and therefore the “ double throwback”  rule does not apply to the Sales 

at Issue, i.e., the sales derived from beer Crown imported from Mexico and sold to 

purchasers in U.S. states where Crown neither filed an income tax return nor paid income 

tax. (Dept’s Exh. 5, Crown’s Petition, ¶¶29 & 65).1 

B. Discovery. 

11. On October 22, 2014, the Department propounded its First Set of 

Interrogatories and First Request for Production of Documents (collectively, the 

“ Discovery Requests” ). 

12. On February 18, 2015, four months after the Department served its 

Discovery Requests, GModelo filed its responses to the Department’s First Set of 

Interrogatories and First Request for Production of Documents. (Dept’s Exhibits 2 and 3, 

respectively). 

13. On April, 28, 2015, the Department’s counsel sent GModelo’s counsel a 

letter informing him that GModelo’s responses to the Department’s Discovery Requests 
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were not sufficient and asked GModelo’s counsel to advise the Department’s counsel by 

May 1, 2015 whether GModelo would supplement it responses to provide the information 

the Department sought in discovery, or alternatively, provide a date by which such 

information would be forthcoming. (Dept’s Exh. 1).  

14. As of May 18, 2015, GModelo has neither supplemented its responses to the 

Department’s Discovery Requests nor provided a date by which it intends to supplement its 

responses. 

15. The Department’s Discovery Requests were designed to elicit facts pertaining 

to GModelo’s amended returns for the Years at Issue and to examine allegations contained 

in GModelo’s Petition. 

16. In many of its responses, GModelo asserted that the Department’s Discovery 

Requests were “ overbroad [and] unduly burdensome.”   Many of the Department’s 

Discovery Requests were designed to elicit specific information regarding one 

item/document pertaining to a statement in GModelo’s Petition or a fact that relates to a 

requirement of the “ double throwback”  rule.  Other Discovery Requests sought the identity 

of individuals who performed certain activities that relate to statements in GModelo’s 

Petition or requirements contained in the “ double throwback”  regulation.  Accordingly, the 

Department’s Discovery Requests are neither overbroad nor unduly burdensome.   

17. Further, GModelo frequently objected to the Department’s Discovery 

Requests on the basis of relevance, stating that such requests are “ not reasonably calculated  

 

1 Hereinafter, references to GModelo’s petition will be cited as “TP’s Petition, ¶___.” 
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to lead to discovery of admissible evidence.”  (e.g., Dept’s Exh. 2, Interrogatories Nos. 2, 

3, 4, 6 & 7). 

18. Illinois courts allow great latitude in the scope of discovery.  TTX Co. v. 

Whitley, 295 Ill. App. 3d 548, 556, 692 N.E.2d 790 (1st Dist. 1998).  The concept of 

relevance is broader for discovery purposes than for purposes of admission of evidence at 

trial because it includes not only what is admissible at trial but also that which leads to 

what is admissible.  TTX Co., 295 Ill. App. 3d at 557; Crnkovich v. Almeida, 261 Ill. App. 

3d 997, 999, 634 N.E.2d 1130, 1132 (3rd Dist. 1994); United Nuclear Corp. v. Energy 

Conversion Devices, Inc., 110 Ill. App. 3d 88, 104, 441 N.E.2d 1163, 1174 (1st Dist. 

1982).  The Department’s Discovery Requests sought information regarding statements 

GModelo made in its protest and information pertaining to requirements contained in the 

“ double throwback”  regulation. Accordingly, the Department’s Discovery Requests are 

relevant, and therefore GModelo must be compelled to fully respond thereto. 

C. Specific Interrogatories. 

19. In its First Set of Interrogatories, the Department sought, among other 

things, the following specific information in its First Set of Interrogatories and First 

Request for Production of Documents. 

20. In Interrogatory No. 2, the Department sought the value of the “ substantial 

inventory of shipping supplies”  Crown allegedly maintained at the Grupo Modelo 

Breweries in Mexico during the Years at Issue. (Dept’s Exh. 2).  In response to 

Interrogatory No. 2, GModelo stated the following: 
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Response Interrogatory No. 2: Petitioner objects to this interrogatory 
because it is overbroad, unduly burdensome, and not reasonably 
calculated to lead to discovery of admissible evidence. (Dept’s Exh. 2). 

 
21. In its Petition, GModelo asserted that Crown maintained a “ substantial 

inventory of shipping supplies”  at the Grupo Modelo breweries in Mexico.  The value of 

Crown’s shipping supplies inventory is undoubtedly memorialized in a general ledger or 

similar account (consist with general accepted account principles). Accordingly, requesting 

the value of one item for each of the Years at Issue is not overboard or unduly burdensome, 

especially since GModelo relies on Crown’s “ substantial inventory of shipping supplies”  to 

support it legal argument that the Mexican government possessed the authority to subject 

Crown to a corporate income tax.  Further, inasmuch as Interrogatory No. 2 sought 

information pertaining to a statement GModelo made in its Petition, the request is relevant. 

(See Dept’s Exh. 5, ¶28).  Moreover, relevant information is not only what is admissible at 

trial but information that will lead to admissible evidence.  See TTX Co. v. Whitley, supra. 

22. The Department’s Interrogatory No. 3 sought information regarding the 

connection between the Sales at Issue and Crown’s activities in Illinois.  The Department’s 

Reg. 100.3380(c) states, in relevant part, that: 

In the case of sales where neither the origin nor the destination of the sale is 
within this State, and the person is taxable in neither the state of origin nor 
the state of destination, the sale will be attributed to this State (and included 
in the numerator of the sale factor) if the person’s activities in this State in 
connection with the sales are not protected by the provisions of P.L. 86-272. 

 
23. Reg. 100.3380(c) indicates that there must be some connection between 

activities in Illinois and the sales that the Department seeks to “ throw back”  to Illinois. 86 

Ill. Admin. Code §100.3380(c). 
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24. In order to establish the requisite connection between Crown’s Illinois 

activities and the Sales at Issue, the Department propounded Interrogatories Nos. 3, 4, 6 

and 7 to obtain information regarding Crown’s Illinois activities. 

25. In particular, Interrogatory No. 3 asked GModelo to identify “ Crown’s 

supply chain personnel [who] made regular and systematic visits to the breweries”  during 

the Years at Issue. (Dept’s Exh. 2).  Interrogatory No. 3 also sought information regarding 

the individuals who allegedly made regular and systematic visits to the breweries.  In 

response to Interrogatory No. 3, GModelo stated: 

Response Interrogatory No. 3:  Petitioner objects to this interrogatory, 
including subparts, because it is overbroad, unduly burdensome, and not 
reasonably calculated to lead to discovery of admissible evidence. 

 
(Dept’s Exh. 2). 
 

26. Interrogatory No. 3 is not overbroad because the request is specific and it 

sought a finite amount of information, namely the identity of the individuals whom 

GModelo alleges made “ regular and systematic”  visits to Mexico. (Dept’s Exh. 5, TP’s 

Petition, ¶28).  Identifying these individuals is not unduly burdensome, unless hundreds of 

individuals made “ regular and systematic”  visits to Mexico.  GModelo argues in its Petition 

that Crown was subject to taxation in Mexico, in part, because Crown’s employees made 

“ regular and systematic”  visits to Mexico. (TP’s Petition, Count I, ¶28). It is disingenuous 

for GModelo to rely upon these “ regular and systematic”  visits to Mexico as factual support 

for its legal argument that Crown was subject to taxation in Mexico, and now assert that the 

Department’s interrogatories pertaining to these “ regular and systematic”  visits are 

somehow not relevant.   This Tribunal should reject GModelo’s illogical argument and 
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compel GModelo to fully respond to the Department’s Interrogatory No. 3, including all 

subparts. 

27. The Department’s Interrogatories Nos. 4, 6 and 7 sought similar information 

in that each interrogatory requested the identity of the Crown employees who performed 

certain activities, the location at which such activities were performed and the identity of the 

person(s) who approved those activities.  GModelo set forth the same objection in response 

to each of the foregoing interrogatories.  

28. In Interrogatory No. 4, the Department sought the identity of each person at 

Crown who placed beer orders with the Grupo Modelo breweries in Mexico, the location 

from which such individuals placed beer orders and the individual(s) who approved such 

orders.  (Dept’s Exh. 2).  GModelo responded to Interrogatory No. 4 by stating that: 

Response Interrogatory No. 4:  Petitioner objects to this interrogatory, 
including subparts, because it is overbroad, unduly burdensome, and not 
reasonably calculated to lead to discovery of admissible evidence. 

 
(Dept’s Exh. 2) 
 

29. Interrogatory No. 6 sought the identity of each person at Crown who 

negotiated contracts between Crown and the common carriers for the shipment of beer from 

Mexico to the United States, the location from which these individuals negotiated such 

contracts and the identity of the individuals who approved the contracts.  (Dept’s Exh. 2).  

GModelo responded to Interrogatory No. 4 by stating that: 

Response Interrogatory No. 6:  Petitioner objects to this interrogatory, 
including subparts, because it is overbroad, unduly burdensome, and not 
reasonably calculated to lead to discovery of admissible evidence. 

 
(Dept’s Exh. 2). 
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30. In Interrogatory No. 7, the Department requested the identity of the individuals 

who monitored/managed/tracked the shipments of beer from Grupo Modelo’s breweries in 

Mexico to the United States. (Dept’s Exh. 2).  In response to Interrogatory No. 7, GModelo 

set forth the same objection as it did in response to Interrogatory Nos. 4 and 6, namely that: 

Response Interrogatory No. 7:  Petitioner objects to this interrogatory, 
including subparts, because it is overbroad, unduly burdensome, and not 
reasonably calculated to lead to discovery of admissible evidence. 

 
(Dept’s Exh. 2). 
 

31. Interrogatories Nos. 4, 6 and 7 are narrowly tailored to ascertain facts 

regarding Crown’s Illinois business activities, including the identities of the individuals who 

performed such activities.  Surely, it is not unduly burdensome for someone at Crown to 

identify these individuals and the location(s) where such activities were performed.  Although 

Interrogatories Nos. 4, 6 and 7 may not be relevant to GModelo’s legal argument, such 

responses are relevant to the Department’s case because they establish a direct connection 

between Illinois and the Sales at Issue, and therefore are relevant.  Moreover, relevance in 

discovery is broader than relevance at trial.  TTX Co., 295 Ill. App. 3d at 557.  Accordingly, 

this Tribunal should compel GModelo to fully respond to Interrogatories Nos. 4, 6 and 7.  

D. Document Requests. 

32. GModelo also failed to fully respond to the Department’s Requests for 

Production of Documents.  The Department’s Document Requests Nos. 7 and 8, requested all 

documents the individual GModelo identified as its controlled expert witness reviewed and/or 

relied upon in developing his opinion (Request No. 7) and all documents this individual 

reviewed and/or relied upon in preparing his report (Request No. 8).  GModelo set forth the 

following response to Document Requests Nos. 7 and 8: 
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Response to Document Requests Nos. 7 & 8:  Petitioner does not possess or control 
any such documents. 

 
(Dept’s Exh. 2). 
 

33. Instruction No. 2 of the Department’s First Request for Production of 

Documents indicates that: 

This request for documents calls for production of all documents, as defined 
herein, in the possession, custody or control of Taxpayer, the entities included 
on Taxpayer’s IL-1120 or IL-1120X for the tax year ending December 31, 
2009, December 31, 2010 and December 31, 2011, and documents in the 
possession, custody or control of their present and former agents, employees, 
attorneys, representatives and entities which they own or control, wherever 
located, including all individual or company premises and all individual 
residences as well as the residence of any company director, officers, 
employees, agents or representatives. 

 
(Dept’s Exh. 2, Instruction No. 3). 

  
34. Based on Instruction No. 2, Document Requests Nos. 7 and 8 required 

GModelo to produce all responsive documents, regardless of whether such documents were in 

the possession of GModelo, its counsel, representatives, agents, expert or any other individual 

or entity identified or described in Instruction No. 2. (Dept’s Exh. 3, Instruction No. 2). 

35. Therefore, if documents responsive to Document Requests Nos. 7 and 8 are in 

the possession or under the control of any individual or entity described in Instruction No. 2 

or other representatives or agents of GModelo or Crown, GModelo has a duty to obtain the 

responsive documents from the individual (or entity), and thereafter produce such documents.  

If GModelo is allowed to circumvent the rules by hiding behind the fact that the responsive 

documents are in the possession or under the control of a third party, the Illinois Supreme 

Court’s rules governing discovery with respect to the production of documents will be 

eviscerated.  
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36. In its Petition, GModelo asserted that the individual Mexican state 

governments entered into separate agreements with the Mexican federal government 

relinquishing their right to impose their own corporate income tax in exchange for an 

increased share of federal revenues. (Dept’s Exh. 5, TP’s Petition, ¶61). 

37. GModelo asserted in its Petition that the individual Mexican states retained the 

authority to subject Crown (and other corporate taxpayers) to a corporate income tax, in spite 

of the separate agreements. (Dept’s Exh. 5, TP’s Petition, ¶¶61-65). 

38. In Document Request No. 14, the Department requested copies of the separate 

agreements (Spanish and English versions) entered into by the individual Mexican state 

governments and the Mexican federal government. (Dept’s Exh. 3).  In response to Document 

Request No. 14, GModelo stated that: 

Response to Document Request No. 14:  Petitioner does not possess or control 
any such documents. 
 

(Dept’s Exh. 3, No. 14). 
 

39. Although GModelo relied on the separate agreements as the center piece of its 

legal argument that the individual Mexican states retained the authority to subject Crown to a 

corporate income tax, GModelo refuses to produce these agreements in response to the 

Department’s document requests.  

40. Moreover, Mr. Moya, the individual GModelo identified as its controlled 

expert, heavily relied on these separate agreements for his opinion that the individual Mexican 

states retained the authority to impose a corporate income tax. (Dept’s Exh. 4, pp.4-5).  Mr. 

Moya devoted two of the six pages in his report discussing these separate agreements, 
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ultimately concluding that these agreements do not preclude the individual Mexican states 

from imposing a corporate income tax. (Dept’s Exh. 4, pp.4-5). 

41. GModelo cannot rely on documents to support its legal arguments and 

positions taken in its Petition and then refuse to produce such documents in response to 

discovery requests, especially considering that the individual GModelo identified as its 

controlled expert heavily relied upon the same documents as the basis, in part, for his 

opinion.  Therefore, this Tribunal should compel GModelo to produce the separate 

agreements, or alternatively, preclude GModelo from making arguments based on these 

separate agreements, which includes prohibiting any individual from offering testimony 

(including affidavits) pertaining to these agreements. 

42. Finally, Document Request No. 22 sought copies of the expense reports of 

the individuals whom GModelo alleged, in its Petition, made “ regular and systematic visits 

to the breweries”  in Mexico during the Year at Issue.  (Dept’s Exh. 3). 

43. Document Request No. 23 requested “ all service agreements relating or 

pertaining to the sale of beer or shipment of beer entered into by Crown and GModelo.”  

(Dept’s Exh. 3). 

44.  Document Requests Nos. 22 and 23 are similar to the Department’s 

Interrogatories Nos. 4, 6 and 7 in that they sought information connecting the Sales at Issue 

to activities performed in Illinois, specifically the identities of individuals who performed 

certain activities (on behalf of Crown) and the location where such activities were 

performed. 

 



Department’s Motion to Compel 
Docket No. 14-TT-82 
Page 13 of 14 
 
 

45.  In response to both Document Requests Nos. 22 and 23, GModelo stated: 

Response to Document Requests Nos. 22 and 23:  Petitioner objects to this 
request on grounds of relevance. 

 
(Dept’s Exh. 3). 
 

46. GModelo’s objection should be overruled because the Department’s 

Document Request No. 22 relates directly to an allegation in GModelo’s Petition.  In 

particular, GModelo’s asserted that certain Crown employees made “ regular and systematic 

visits to the breweries”  in Mexico.  (Dept’s Exh. 5, TP’s Petition, ¶28).  This assertion is 

the basis for GModelo’s argument that Crown was subject to a corporate income tax in 

Mexico.  Therefore, the Department’s Document Request No. 22 is relevant because the 

expense reports would confirm whether such visits were “ regular and systematic.”  

47. In Document Request No. 23, the Department sought copies of service 

agreements entered into by Crown and GModelo relating or pertaining to the sale of beer or 

shipment of beer. GModelo objected to Document Request No. 23 on the basis of 

relevance.  Inasmuch as imported beer is the subject of this matter, service agreements 

between the two main players pertaining to this produce are relevant.  Therefore, 

GModelo’s objection should be overruled, and thereafter compelled to produce the 

requested documents.   

48. The purpose of discovery is the ascertainment of truth and to promote either 

a fair settlement or a fair trial.  Computer Teaching Corp. v. Courseware Applications, Inc. 

(4th Dist. 1990), 199 Ill.App.3d 154, 556 N.E.2d 816, app. den. 133 Ill.2d 553, 561 

N.E.2d 688.  Another purpose is to eliminate surprises so that a judgment will rest upon the 
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merits, and not upon the skillful maneuvering of counsel.  Mistler v. Mancini (1st Dist. 

1982) 111 Ill.App.3d, 443 N.E.2d 1125. 

49. The Department’s interrogatories and document requests sought information 

and documents pertaining to allegations contained in GModelo’s Petition or comments 

contained in the reported provided by the individual GModelo identified as its controlled 

witness.  Accordingly, the information and the documents are relevant.  Allowing GModelo 

to ignore the Department’s valid Discovery Requests circumvents the Illinois Supreme 

Court’s rules, and will preclude the Department from obtaining the facts, and ultimately will 

deny the Department a trial based on the merits. 

50. For all of the foregoing reasons, the Department moves the Administrative 

Law Judge to enter an order compelling GModelo to fully respond to the Department’s First 

Set of Interrogatories and First Request for Production of Documents as set forth above. 

Respectfully submitted, 
 
LISA MADIGAN 
ATTORNEY GENERAL, STATE OF 
ILLINOIS 
By: 
 
 
 
 
___________________________ 
Rickey A. Walton 
Spec. Asst. Atty. General 
 

 
Date:    
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